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AMOS W. SHEPHERD VS. THE BALTIMORE AND OHIO R. R. CO. 


1 At a stated term of the circuit court of the United States 

within and forthe sixth judicial circuit and the western divis- 
ion of the southern district of Ohio, begun and held at the court- 
rooms, in the city of Cincinnati, in said division and district aforesaid, 
on the first Tuesday in October, being also the sixth dav of that 
month, in the year of our Lord one thousand eight hundred and 
eighty-five, and in the one hundred and tenth year of the Independ- 
ence of the United States of America—present, the Honorable 
George R. Sage, one of the judges—among the proceedings had were 
the following, to wit: 


Amos W. SHEPHERD 
No. 2546. 


US. 
Tuer BALTIMORE AND Ont10 RAILROAD COMPANY. 


Money. 


Be it remembered that heretofore, to wit, on the fourteenth day 
of February,in the year of our Lord one thousand eight hundred and 
eighty,came the defendant aforesaid, by J. A. Collins, Esq.,and Messrs. 
Hoadley, Johnson & Colston, its attorneys, and filed in the cierk’s 
office of the court aforesaid in this cause the certain transcript of 

proceedings theretofore had herein in the court of common 
2 pleas of said Belmont county, Ohio; and which said transcript 

so as aforesaid filed is clothed in words and figures as follows, 
to wit: | 


f . . 
lranscript. 


Pleas before the court of common pleas within and for the county 
of Belmont and State of Ohio, at a term thereof begun and held 
in the court-house of said county, at St. Clairsville, on the seventh 
day of May, in the year of our Lord one thousand eight hundred 
and seventy-seven. 


Amos W. SHEPHERD 
US, 


THe BALTIMORE & Onto RAILROAD COMPANY. 


Be it remembered that on the 5rd day of July, A. D. 1871, came 
the plaintiff, Amos W. Shepherd, by his attorneys, D. D. T. Cowen 
and J. B. Smith, and filed in the clerk’s office of the court of common 
pleas of Belmont county, Ohio, his certain petition against the Balti- 
more and Ohio Railroad Company, defendant ; which said petition 


. 


is in the words and figures following, to wit: 


bc | 


AMOS W. SHEPHERD V8. THE BALTIMORE AND OITTIO R. R. CO. 


Pr tition. 
THe State or Onto, Pelmont County : 
Court of Common Pleas. 
Amos W. SHEPHERD, Plaintiff, 
DS. 
THe BALTIMORE AND Onto RAILROAD Company, Defendants. 
Amos W. Shepherd, plaintiff, says that sation aie The Balti- 
more ane ig Railroad ( ompany, IS cl corporation ; t! at before and 
t the time of the committing by the defendant of the griev- 


ances agree Sr r mentioned the plaintiff was and still is the 
owner of certain lots in Bellaire city, in said county of Bel- 


mont, ( yhio, namely, lot numbered 8, and 4 feet of the north side of 


lot 7, of block 1, upon which lots are and was built a certain large 

and commodious brick house, built and arranged, intended and 
. , , 

used, win hotel and store-room, and that said lots are bounded on 

the east by Waterstreet, in said Bellaire city, and ts for their length, 


. 


n 
to wit, 120 feet, within 53 feet of First street, in said Bellaire city, 
and that rhs said lots are bounded : long t he west end of same by a 
wide and commodious alley running through from Crescent street 
to I*irst street, of said Bellaire city, and that the said streets and alle ov 
named are common and public highways in said Bellaire city, dedi- 


cated to a common and free use as public streets and highway s: that 
by reason of the premises the plaintiff ought to have had and enjoy- 
and still of right ought to have and enjoy, and the said lots and im- 
provements ought to have had and still ought to have, the benefit 
and advantage of a free and unobstructed passage into, along, and 
upon the said streets and alley to and from his said lots and im- 
provements; yet the defendant, knowing the premises, wrongfully, 
injuriously, and unjustly intending to injure the plaintiff and his 

said lots and improvements, and to deprive him of his right 

to a full, free, safe, and unobstructed p: SS: age into, along, and 

upon the said streets and alley to ‘a from his said lots, and 
to deprive him and his said lots and improve ments of the benefit 
and advantage of the po sition of said lots and improvements—that the 
defendant, about the Ist of April, 1868, and on divers other days and 
times since that day, ne. unlawfully, and injuriously and 
without the license of iho peta ff and against his will entered upon 
the said Water and First streets and made large excavations therein 
and in the immediate v were of his said lots and improvements, 
and commenced constructing and are still constructing large stone 
pillars in said streets and across the said alley and in the immediate 
vicinity of his said lot- and improvements, and are laying upon said 
pillars a railroad for the purpose of transporting over and along 
said streets by steam-engines and cars and carrying therein passen- 
gers, freight, and stock over and along and across said streets and 
alley and in the immediate vicinity of his said lots and improve- 
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ments; that the said stone pillars are of the length of 12 feet, 
thickness of 6 feet, height —30 feet, and are about 27 feet apart, 
and that there are 2 of said stone pillars in said Water street and 
five in said First street and across said alley and in the immedt- 
ate vicinity of said lots and improvements as erected by 
5 said defendant, and the defendant was incumbering and ob- 
structing the said streets and alley in the construction of said 

stone pillows in said streets during all the time aforesaid so as to de- 
prive the plaintiff of his right to a free, safe, and unobstructed pas- 
sage into, along, and upon said streets and alley, on foot and with 
his wagons, horses, and carriages, to and from the said lots and im- 
provements, and so as to deprive the plaintiff of his right to the free, 
safe, and unobstructed use and benefit of said streets and alley at the 
place and places aforesaid, and so as to deprive his said lots and im- 
provements of the advantage of their former position; that by rea- 
son of the premises the plaintiff’s said lots and improvements have 
been and still are greatly injured and depreciated in value, and he 
has been and still is otherwise greatly injured, to his damage six 
thousand dollars. | 

Whereupon the plaintiff prays judgment against the defendant for 
$6,000. 

D. D. T. COWEN Anpb 
J. B. SMITH, 
Alt’ys for Plaintiff. 

OHIO, B lmont County . 

Amos W. Shepherd, being first duly sworn, says that he is plain- 
tiff in this action, and that he believes the statements of this his fore- 
going petition to be true. 


AMOS W. SHEPHERD. 


Sworn to before me by Amos W. Shepherd and by him 
subscribed in my presence this 3rd day of June, 1871. 


A. O: MELLOTT, J. P. 
Precipe. 
Amos W. SHEPHERD 
Us. 
THe BaLttTiMorE & Ono RAILROAD COMPANY. 
Clerk Campbell : 
Issue summons to sheriff of Belmont county, returnable according 
to law. The plaintiff claims judgment for $6,000. 
D. D. T. COWEN & 
J. B. SMITH, 
Att’ys for Plaintiff. 


# 


Thereupon, on precipe of the attorney for the plaintiff, there was 
issued out of the clerk’s office of the court of common p-eas of said 
county a writ of summons to the sheriff of Belmont county, Ohio; 
which said summons with the endorsements thereon are in the words 
and figures following, to wit: | 
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AMOS W. SHEPHERD VS. THE BALTIMORE AND OHIO R. R. CO. 


Summons. 
THE STATE OF O10, } 
Belmont County, i 


en eee ene) ee 
You are hereby commanded to notify the Baltimore and Ohio 
Railroad Company that it has been sued by Amos W. Shepherd in 
the court of common pleas of said exe county, and that unless 
it answer by the 5th day of August, A. D. bS/1, the petition of said 
Amos W. She] yherd against 1 t filed 11) ie Cc le rk s othiee of sald court 
the said odhition will be neha as true and judgment rendered ac- 
cordingly. You will make due return of this summons on the 17th 
day of July, 187! 
Witness my signature and the seal of said court, at St. Clairs- 
ville, in said Belmont county, this 3d day of July, A. D. 1871. 
J.C. PRATT, |SEAL.] 
Dept. Clerk of said Court. 
Endorsed : “ Plaintiff claims judgment for $6,000.00.” 
Said summons was returned and filed July 17, 1871, endorsed : 
Return. 


“Ree’d this writ July ord, 1871, and, not finding the president or 
other chief officer, cashier, treasurer, or secretary of said defendant, 
B. & O. KR. R. Co., I, on the 18th day of July, 1871, made service of 
the same by delivering a certified copy of this writ to J. R. Law, a 
clerk of said defendant, at its office or usual place ot business in 
Bellaire, In said county of Belmont, Ohio. 

“Sheriff’s fees, $2.55 


, 


“WM. H. H Sag Sheriff, 
“W.L. BALEN, Dept.” 


the defendant and filed its davies petition for removal of this cause 
to the ecireult court of the United States for the southern district of 
Ohio; which said petition for aie is in the words and figures 
following, to wit: 


And afterwards, on the 12th « lay of lebruary, A. D. 1872. eame 
| 


| 
i 


Petation for R moval. 


THE STATE OF Onto, belmont County: 


Court of Common Pleas. 


Amos W. SHEPHERD, Plaintiff, 
US. 


THe BALTIMORE & Onto RAILROAD Company, Defendant. 
Petition. 


The petit tion of the Baltimore and ( hio Railroad Company, 
a corporation created by the laws of the State of Maryland, 
respectfully shows that your petitioner is the defendant in 
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this suit, and that the same was brought by Amos W. Shepherd, 
plaintiff, on or about the 3d day of July, 1871, in the court of com- 
mon pleas of Belmont county, Ohio, in the southern judicial district 
of Ohio, and that the said pl: iintiff is, and was at the time of bring- 
Ing this suit, a citizen of the State of Ohio, and that vour petitioner 

s a corporation created by the laws of the State of M: aryland, and 
was, therefore, at the time this suit was brought and now js a citizen 
of said State of Maryland, and Is to be so re carded for the purposes 
of this petition. 

And your petitioner further respectfully shows that the said piain- 
tiff claims in the sum of six thousand dollars in this suit as dam- 
ages against your petitioner, and that the matter in dispute therefore 
exceeds the sum of five hundred dollars, exclusive of costs. 

And your petitioner further ae tfully represents that this suit 
1s brought by the said plaintiff against said defendant, claiming the 
said sum of $6,000 damages, which he alleges that he sustained by 
reason of the erection of the abutments of a bridge across the Ohio 
river at Bellaire, in said county of Belmont; the said abutments 
being erected by said defendant in the center of First street,in said 

town of Bellaire, upon which street the said plaintiff owns a 
Q lot of land upon which is erected buildings, which said plain- 

tiff claims have been damaged by the erection of the abut- 
ments aforesaid (as will more fully appear by reference to the peti- 
tion of said plaintiff filed in _ case, and which is here referred 
to and made a part of this petition for removal). 

And your petitioner furt se respectfully represents that this suit 
has not been tried, but that the same is pending for trial in the 
court of common pleas of Belmont county, Ohio, and that your pe- 
titioner desires to remove this sult . be fore the trial thereof, into the 
next ecireuit court of the United States to be hel: / 111 the said south- 
ern district of the State of Ohio, in puPrsus ince of the provisions of 
law as contained in the act of | ‘ongress approve id Se ‘pt. 24,1879, en- 
titled An act for the removal of causes in certain eases from State 
courts. And your petitioner is ready and willing to give such good 
and sufficient surety as this court may direct for its ‘doing all acts 
and things required to be done by the said ec of law upon 
the removal of a suit unto the United States court, and it offers 
herewith its bond, executed by James H. Collins, E. 8. Shipley, and 
2 rancis Shasie in the penal sum of §1,000. conditioned that your 
petitioner shall enter in the next circuit court of the United States 
to be held in the said southern district of the State of Ohio, on the 
first day of its session, copie s of ; 1] p rocess, }) le adings, de positions, 

testimony, and other proceedings in this suit, and doing such 
LO other appropriate acts as by the said act of Congress approved 

Sept. 24th, 1789, are required to be done upon the removal 
of a suit inte the United States court, as good and sufficient sureties, 
according to the provisions of law Upon the removal of a sult into 
the United States court. And your petitioner therefore prays that 
the said bond may be accepted as good and sufficient surety, ac- 
cording to the said provisions of law, and that the said suit may be 
removed into the next circuit court of the United States to be held 
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in the southern district of Ohio, pursuant to the statute of the United 
States in such case made and provided, and that no further pro- 
ceedings may be had therein in this court; and your petitioner will 
ever pray, WC. 
J. H. COLLINS, 
Attorney for Defendant. 


THE STATE OF Onto, Belmont County: 


J. H. Collins, being duly sworn according to law, deposeth and 
saith that he is the attorney for the defendant (a corporation) in the 
loregoing suit, and that the facts stated in the foregoing petition 
are true, as he verily believes. 


J. H. COLUINS. 


Sworn to and subscribed before me this 12th day of February, 
1872. 


WM. T. MEEKS, J. P. 


snd on the same day, to wit, February 12th, 1872, came 
1] the defendant and filed its certain bond for removal in the 
words and figures following, to wit: 


> l fan Pr - 
Bond 1O7 Remon al 


(onT0. Belmont County > 
Court of Common Pleas. 
Amos W. SuHepnernb, Plaintiff, 


Ss, 


THE BALTIMORE AND Onto RAILROAD Company, Defendant. 


Bond. 


We, James [I. Collins, E. V. Shipley, and Francis Dain, of the 
county of Belmont and State of Ohio, are held and firmly bound 
unto Amos W. Shepherd, the plaintiff in this suit, in the sum of one 
thousand dollars, lawful money of the United States of America, to 
be paid to the said Amos W. Shepherd, his successors or assigns; for 
the payment of which, well and truly to be made, we hereby bind 
ourselves, our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals. Dated this 12th day of February, A. D. 
1872. 

Whereas a suit was brought, on or about the 3d day of July, 1871, 
in the court of common pleas of Belmont county, Ohio, by the said 
Amos W. Shepherd against The Baltimore and Ohio Railroad Com- 
pany, and the same is now pending for trial in said court, at St. 
Clairsville, in said county, and 1s removable to the cireuit court of 
the United States for the southern district of Ohio under an act of 
Congress approved Sept. 24,1789, entitled “An act for the removal 
of causes in certain cases from State courts;” and whereas the said 


es 
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Baltimore and Ohio Railroad Company has filed its petition 
12 in said court of common pleas of Belmont county, Ohio, for 

the removal of said suit into the next circuit court of the 
United States to be held in the city of Cincinnati, in said southern 
district of Ohio: 

Now, therefore, the conditions of the above obligation zs such that — 
the above-named defendant shall enter or cause to be entered in the 
circuit court of the United States for the southern district of Ohio, 
on the first day of its stated session next ensuing after the order of 
the said court of common pleas of Belmont county, Ohio, for the re- 
moval of said suit into said circuit court, copies of all process, plead- 
Ings, de positions, te stimony, and othe 2 proc ee dings 1 Ih Sé aid suit and 
do or cause to be done such other appropriate acts as — the said acts 
of Congress approved Sept. 24, 1759, are required to be done upon 
the removal of a suit into the United States court, then the above 
obligation to be void; otherwise to remain in full force and effect. 

JAMES H. COLLINS. 
FRANCIS DAIN. 
Ie. V. SHIPLEY. 


THe STare or Onto, | 
Belmont County, jo 


James H. Collins, E. V. Shipley, and Francis Dain, the makers of 
the above obligation named, being duly SWOFrh, deposeth and saith 
that they are residents of Belmont county, Ohio, and householders 

therein, and are each worth more than the sum of one thou- 
13 sand dollars over all just debts and liabilities and claims of 
property exempt by law from execution. 
JAMES H. COLLINS. 
FRANCIS DAIN. 
KE. V. SHIPLEY. 


TEEN EIRERT Ms 


Sworn to and subscribed before me this 12th day of February, A. 
D. 1872 
WM. T. MEEK, J. P. 


THE STATE OF Onto, Belmont County : 


[ certify that on this 12th day of February, A. D. 1872, before me 
personally appeared James H. Collins, E. V. Shipley, and Francis 
Dain, to me known to be the persons described in and who executed 
the foregoing instrument, and severally acknowledged to me that 
they executed the same as their own free act and deed for the uses 
and purposes therein mentioned. 


WM. T. MEEK, J. P. 


And afterwards, at the spring term, 187 
was continued; and afterwards, on the 1! 


2, of said court, this cause 
lth day of June, 1882, at 
the summer term, 1872, of said court, on motion to the court, leave 
is given to the defendant, “ The Baltimore and Ohio Railroad Com- 
pany,to amend the petition heretofore filed in this case to remove 
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the same to the eireuit court of 
words and figures “September 24, 1789, 
fall term. 


and afte ‘wards. yt the 


} 


1874, of said court,” by 


is ordered to omit from 


of this court.” 


’ 


And aiterwards. on Erie 
ieee -_ 
1877, of Sald @ourt, Cairn 


attorney, and presented t 


the removal 
} : ; . > 
the southern district oj 


agreement of ] 


2. CO. 


the United States by interlining the 
instead of July 27th, 1866 ; 


1872, spring term, 18/75, summer 
and 


term, 1575, spring term, 1874. summer 
court. this cause was continued: and after- 


IS74, “at the fall term, 
the clerk ot this court 
il further order 


? : = | 
Gav oOo] December. 
Marties, 


} } 
ie trial docket this case until 


Sth day of May, 1877, at the summer term, 


the defendant, by J. EH. Collins, lUsq., 1US 


41 p i | ‘ oe ; } A. - 
bne courte the petition OF Salad defendant foi 

f Waele siperntt ’ ry? f the To yyit %e Stat : f r 
( ij CIrCult COUTL O iit LU tTItee " ALCS } 
} | ! | . oy ; . 

rand also thie bond heretofere filed by sald 


defendant, according to the re quirements of the laws of the United 
States relating to the removal of suits from State courts to United 
States courts; and, upon motion of said attorney for defendant, it 1s 
hereby ordered that said security be accepted, and that the said suit 
be removed into the next circuit court of the United States to be held 
1 said southe rh district ot | Mhio,and that ho further proceedings be 
had in said suit in this Lr 3 
THe STATE OF O1rro, | 

Belmont County. | 

I. A. C. Darrah, clerk the court of common pleas within and for 
the said county, and in whose custody the files, journals, and records 
of said court are required by the laws of the State of Ohio to be kept, 
he re by e rtifv that the i TOI tO be L.true and correct COpy I all 
15 court in said suit of Amos W. Shepherd against The Balti- 


more and Ohio ia 


, » . _ . 21 
the year iast atoresala, 
said attorneys aforesaid, 


1? ) 1? 


aforesaid in this caus 


yiaintift so as aforesaid ’ 
pialnolil As ail ra 2 


court ol 


common pit 


, oa transerint«t ¢ hy he eat 
hg brat) {| i cli \ i 
said filed Is clothed in th 


As O] 


th day of January, A. D. 1880 
A. C. DARRAH, Clerk, 
By A. THOMPSON, Dep. Clerk. 


‘i. 


mn the said the 14th day of February, in 
me the defendant herein aforesaid. bv its 
nd filed in the elerk’s oftice of the court 
certain answer to the said petition of said 
retofore filed in this cause in the said the 


and in the forego- 


forth; and which said answer so as afore- 
words and figures as follows, to wit 
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Answer. 


In the Circuit Court of the United States for the Southern District 
of Ohio. 


Amos W. SHEPHERD, Plaintiff, 
vs. 


THE BALTIMORE & OHIO RAILROAD ComMPANY, Defendant. 


First defense. The defendant comes and, for answer to the petition 

of said plaintiff, denies that said plaintiff is the owner of the 

16 real estate described in said petition; denies that the defend- 

ant wrongfully and unjustly intended to injure said plaintiff 

by entering upon said First street and making said excavations and 

erecting said abutments, and the defendant denies that it thereby in- 

tended to deprive the plaintiff of the use and unobstructed and un- 
interrupted passage into and upon said property so described. 

The defendant denies that it wrongfully or unjustly entered upon 
suid street, and it denies that it so entered without the “ liens” and 
consent of said plaintiff, and it denies that it made said excavations 
& erected said abutments without the consent of said plaintiff, and 
it denies that the passage to & from said property is unreasonably 
obstructed thereby, and it denies that said plaintiff has been injured 
thereby as alleged in said petition. 

Second defense. And the defendant, for a second defense, says 
that at the time named in said petition it was in possession of the 
Central Ohio railroad as the lessee of the Central Ohio Railroad 
Company, which company was created a corporation by the act of 
the General Assembly of the State of Ohio, entitled “An act to in- 
corporate the Central Ohio Railroad Company,” passed February 
8th, 1847, which act is here referred to and made a part hereof; 
that under the authority of the said act the defendant and its said 

lessor, in the year 1867, entered into a written contract with 
17 said village of Bellaire, Ohio, by the terms of which said de- 
fendant and its said lessor were granted the authority to enter 
upon said First street and erect said abutments and make said exca- 
vations as described in said petition, and they did so enter and make 
said excavations and erect said abutments under and in pursuance 
of the authority so granted; and the defendant says that said con- 
tract & authority were so made and granted by said village on the 
special request and at the instance of said plaintiff & other citizens 
thereof; that said plaintiff made no objection to the making of said 
excavations & the erection of said abutments until the same were 
completed and until ‘this suit was brought, although he had full 
knowledge that said defendant and its lessor were erecting the same 
and were claiming the right so to do. 
HOADLY, JOHNSON & COLSTON anpb 
J. H. COLLINS, Att’y- for Def’t. 
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THE STATE OF On10, Belmont County: 


J. H. Collins, being duly sworn, says that he is one of. the attor- 
neys in the foregoing action for the defendant (a corporation), and 
that he believes the facts stated in this answer are true. 


(Signed) J. H. COLLINS. 


Sworn to before me & subscribed in my presence by J. H. Collins 
this 11th day of December, 1879. 
[L. s.| (Signed) B. MACKALL, 
Notary Public. 


18 And afterward, to wit, on the 8th day of February, A. D. 

1881, an entry was made upon-the journal of the court afore- 
said; and which said entry upon which said journal so as aforesaid 
made is clothed in the words and figures as follows, to wit: 


fe 


Journal Entry W, 10. 


Amos W. SHEPHERD 
US \. 2546. 


Tue Battimore & Onto RAILROAD ComMPaANy. J 
Money. 
Continued by consent. 
By consent of parties it is ordered that the above case be, and the 
same is hereby, continued. 


And afterward, to wit, on the 7 day of May, in the year last afore- 
said, an entry was made upon the journal of the court aforesaid ; and 
which said entry so made herein is clothed in the words and figures 
as follows, to wit: 

Journal Entry W, 99. 


Amos W. SHEPHERD ) 
- Or , 
VS P5446. 


Tne Battimore & Onto Ramtroap Company. } 


Money. 


On motion to the court, it is ordered that the default herein be, 
and the same is hereby, set aside, and leave is granted plaintiff to 
file his reply herein forthwith, and the same is accordingly filed. 


And afterward, to wit, on the day and year last aforesaid, 
19 the said plaintiff came, by his said attorneys, and filed his 
said reply herein; and which said reply so as aforesaid filed 

is clothed in the words and figures as follows, to wit: 
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Reply. 


United States Circuit Court, Southern District of Ohio. 


Amos W. SHEPHERD, Plaintiff, 
Us. 


THe BALTIMORE & Onto RAILROAD Company, Defendant. 


Amos W. Shepherd, plaintiff, for reply to the second defense in 
the answer of the defendant filed 1n this court, protesting that the 
same is not sufficient in law to constitute a defense to the petition, 
denies that a contract, such as alleged, was entered into by the de- 
fendant and its lessor with the incorporated village of Bellaire city. 
He denies that such contract was made at his instance and request. 
Ife denies that the obstructions complained of or any part of them 

“were commenced or approaching completion without objection on 
his part. 
J. B. SMITH & D. D. T. COWEN, 
P’tffP?s Attys of Record. 
On10, Belmont County: 


Amos W. Shepherd, being sworn, says that the statements con- 
tained in the foregoing reply he believes to be true. 


(Signed) A. W. SHEPHERD. 


Sworn to before me and subscribed in my presence by Amos W. 
Shepherd May 4th, 1881. 
ik. 6.) P. G. COWEN, 
Notary Public. 


20 And afterwards, to wit, on the 7th day of February, A. D. 

1882,an entry was made upon the journal of the court afore- 
said in this cause; and which said entry so as aforesaid made is 
clothed in the words and figures as follows, to wit: 


Journal Entry U, 272. 


Amos W. SHEPHERD 
US. - 2546. 
THe BALTIMORE & OHIO RAILROAD Company. J 
Money. 
Continued. 

On motion to the court and for good cause shown, it is ordered 
that this case be, and the same is hereby, continued at defendant’s 

costs. 


And afterward, to wit, on the 6th day of March, A. D. 1883, an 
entry was made upon the journal of the court aforesaid in this cause ; 
and which said entry so as aforesaid made is clothed in the words 

and figures as follows, to wit: 


Pd 
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Journal Entry V, 52. 


Amos W. SHEPHERD | 
VS. f POA. 
THe BALTIMORE & Onto RAILROAD Company. | 


Money. 
Continued by consent. 


And afterward, to wit, on the 27th day of April, in the year last 

aforesaid, came the defendant herein aforesaid, by its said attorneys, 

and filed in the clerk’s oftice of the court aforesaid in this 

2] cause its certain motion to require the said plaintiff herein 

to give additional security for costs of this cause; and which 

said motion so as aforesaid filed is clothed in the words and figures 
as follows, to wit: 

“ Motion. 


Circuit Court U.S., South’n Dist. of Ohio, W. D. 


Amos W. SHEPHERD 
Us. 


THe BALTIMORE & Ono RarItRoAD COMPANY. 


And now comes the defendant, by its attorneys, and move- the 
court to require the above plaintiff to give additional security for 
costs 1n this cause. 

J. A. COLLINS & 
HOADLY, JOHNSON & COLSTON. 
Attys for Def’t. 


And afterward, to wit, on the Ist day of May,in the year last 


aforesaid, an entry was made upon the journal of the court aforesaid 
in this cause; and which said entry upon which said journal so as 
aforesaid made is clothed in the words and figures as follows, to wit: 


Journal Entry V, 89. 


Amos W. SHEPHERD ) 
vs, | 20 6. 


Tue BALTIMORE & Onto RAILROAD ComMPANY. } 


Money. 
Motion sustained. 
The above cause came on for hearing on the motion -of the 
defendant to require the plaintiff in said cause to give ad- 
22 ditional security for costs, and was argued by counsel: and 
the court, being fully advised in the premises, sustains said 
motion. lt 1s therefore ordered that the plaintiff In said cause vive 
additional security for costs on or before the first day of the next 
term of this court. 


ed 
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And afterward, to wit, on the 1st day of October, in the year last 
aforesaid, an entry was made upon the journal of the court aforesaid 
in this cause; and which said entry so as aforesaid made is clothed 
in the words and figures as follows, to wil: 

Journal Entry V, 146. 
Amos W. SHEPHERD 
- vs. > 2046. 
RAILROAD CoMPANY. J 


| THe BALTIMORE & OHIO 
Money. 
Continued by consent. 


And afterward, to wit, on the 9th day of April, A. D. 1885, came 
the plaintiff aforesaid herein, by his attorneys aforesaid, and filed in 
the clerk’s office of the court aforesaid in this cause his certain stip- 


ulation for costs: and which said stipuiation for costs so as aforesaid 
filed is clothed in the words and figures as follows, to wit: 


Stipulation for Costs. 


Amos W. Suepnerp, Plaintiff, 

Toe BALTIMORE & Onto RAILROAD Company, Defendant. 
fr 99 ‘ 4 j Try] ’ 
% »3 ( ase pending 11) the elreult court Ot the [ nited states in and 
for the southern district of the State of Ohio. at Cincinnati. 


We, the undersigned, John b. Haney and J. B. Smith, do hereby 


ela ; ’ samt far 7 —t. . , | , ee 4 
acknowledge ourselves security for costs in the above case in said 


’ 
court. 
Signed by us this 6th day of April, A. D. 1885. 
(Signed) J. B. HANEY. 
(Signed) J. B. SMITH. 
And afterward, to wit, but on the day and year last aforesaid, came 
the said plaintiff herein aforesaid, by his said attorneys, and filed in 
the said the clerk’s oftice of the court aforesaid in this cause his cer- 
tain bond for costs herein; and which said bond for costs so as afore- 
said filed is clothed in the words and figures as follows, to wit: 
Cost Bond. 
[In the Circuit Court of the United States for the Southern District 
of Ohio. 
Amos W. SHEPHERD ) 
Us. No. 2546 
| Tue Bartimore & Onto RartROAD ComMPANY. J} 
i I hereby acknowledge myself security for costs in this case. 
- (Signed) J. B. SMITH. [SEAt. | 


eR seep amt sate oe 
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* 
24 Taken and acknowledged before me this 8th day of April, 
LSS). 
Clerk U. 8S. — Court, S. D. O. 
SOUTHERN District oF ONTO, ss 
[, J. B. Smith, a resident of said distriet, do solemnly swear that 
after paying my just debts and liabilities I am worth two thousand 
dollars in real estate within the jurisdiction of this court and subject al 
to execution, levy, and sale. 4 
(Signed) J. B. SMITH. A 
i £ 
; t 
Sworn to and subscribed before me this 8th day of April, A. D. 
1S85. 
et (Signed) JOHN A. GALLAHER, 
Notary Publie an and for Belmont County, State of O} 10. 
And 4dfterward, to wit, on the 14th day of April, in the year last 
aforesaid, came the said plaintiff herein aforesaid, by his said attor- 
neys aforesaid, and filed in the clerk’s office of the court aforesaid in ‘ 
this cause his certain other cost bond herein; and which said cost 
bond so as aforesaid filed is clothed in the words and figures as fol- | 
lows, to wit: £! 
Cost Bond. ‘| 
In the — Court of the United States for the Southern District of Pt 
Ohio. d 
Amos W. SHEPHERD 
VS. No. —. ) 
95 Tue Bartimore & Onto. RAILROAD Company. } 
Fx 
[| hereby acknowledge myself security for costs in this case. 4 
(Signed) WILLIAM M. DRUGAN. [seat.] 
Taken and acknowledged before me this — day of ——. 
Clerk U.S. — Court, S. dD. O. ¢ 
SOUTHERN District OF OHIO, ss: 
[, William M. Drugan,a resident of said district. do solemnly swear oa 
that after paying my just debts and labilities I am worth two thou- 


sand dollars in real estate within the jurisdiction of this court and 
subject to execution, levy, and sale. 


(Signed) WILLIAM M. DRUGAN. 


Sworn to and subscribed before me this 13th day of April, A. D. 
LSS5. 
[L. s. | (Signed) JOHN A. GALLAHER, 
Notary Public. 


, 
f 
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And afterward, to wit, on the 3d day of November, in the year last 
aforesaid, a journal entry was made upon the journal of the court 
aforesaid in this cause; and which said entry so as aforesaid made 
is clothed in the words and figures as follows, to wit: 


Journal Entry W, 222. 
Amos W. SHEPHERD ) 
96 vs. > No. 2546. 


Tue Barrimore & Onto Rartroap Company. J 
Money. 


This day came the parties, by their attorneys; and thereupon, to 
try the issues joined between the parties, a Jury, being called, came, 
to wit, Eugene Dunning, J. H. Richter, James M. Jackson, M. P. 
Alston, William Ammens, Daniel F. Davis, John Walter, John D. 
Minor, William F. Irwin, J. H. Kyle, W. A. Vincent, and C. D. Resor, 
who were duly empaneled and sworn well and truly to try the issues 
joined between the parties; but, the testimony not being finished, 
the court respited the jury until to-morrow morning at ten o'clock, 
to which time this cause is continued. 


And afterward, to wit,on the 4th day of November, in the year last 
aforesaid, an entry was made upon the journal of the court aforesaid 
in this cause; and which said entry so as aforesaid made is clothed 
in the words and figures as follows, to wit: 


Journal. Entry W, 224. 


Amos W. SHEPHERD 
2 2546. 


Tue BALTIMORE & OnIO RAILROAD Co. } 
Monevy. 


This day again came the parties, by their attorneys; also the jurors 
heretofore empaneled and sworn herein, who, having heard the evi- 
dence and the charge of the court, do find the issues joined to be In 

favor of the defendant. 
27 Whereupon the plaintiff, by his attorney, gave notice of a 
motion for a new trial. 


And afterward, to wit, on the 7th day of November, in the year 
last aforesaid, came the said plaintiff herein aforesaid, by his attor- 
neys aforesaid, and filed in the said the clerk’s office of the court afore- 
said in this cause his certain motion for a new trial; and which 
said motion for a new trial of this cause so as aforesaid filed is clothed 
in the words and figures as follows, to wit: 


oe 
. 
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< , ry °° (OY 
? + ,% . ; 
Motion OT @ New Tria 


4h , . > ty 1 " + , ’ > . > 7. 
Cre BALTIMORE & Onto RAILROAD COMPANY. 


> he an ‘ 4 " a , — . 2D ri ty . ‘ . ieee ] ‘ 
Plaintiff move to set aside the verdict and for a new trial be 


1. The court rred ~ r ove 11S » testimony W 1n ex- 
cluding testimony, 

»? ‘The eourt erred 1n its charge to the yu) 

2) Th \ (j Lis agvalnst I Wn evidence 


JOHN W. HERRON & J. B. SMITH, Att’ys 


’ : . ; 
=~ »% ct i . + .> irs, © | At? . — > "Oo ° 
And girerward, to WI1b. on the Zoblh Gay oO} December. in tne veal 


} } es} ,» | ore 4 
last aforesaid, a journal entry was made herein in the words and 


rt " ? 
i Ti ISA] i] 1 ¢ ; LN] COHTTQO Peay i, () i) { [| ANY 
Alan 
AULIC \ 
y, | AU > i} | } | » | 1? yr ? l, Bi ff? ; + 
20 nis cause came On lur hearing UPpotl pialntllil Ss motion fo! 


a new trial, and was argued by counsel; on consideration 
whereot the Court, belng fully advised it the premises, overrules 
sald motion. [It is therefore ordered that the defendant have and 
recover of plaintiff its costs herein expended, and execution is 
awarded therefor; to which action of the court the plaintiff, by his 
counsel, eX Cet pts 

Whereupon the plaintifl presented his certain bill of exceptions 
; A 


? 


and prayed that the same be allowed, signed, sealed, and made cl 


‘ ~~ 


Pa) ‘ ' , : . ae : a : ; — a " | 
part oO] the record 1 LIS Cause, WHICH IS ACCOTaAINGI\ aone. 


And aiterward, to wit. on the day and year last aforesaid, Came 

] : ) | - } . } ’¢ > . s : b ? 

the plaintifl aioresald, DY His said attorneys, and filed in the clerk’s 
: ; ] + ; . " j , : " . * 7 ty . . 

office QO} the COUPLE ALTOresald | tbs Cause his sald bill OT exceptions ; 


and which said bill of exe ptIONS SO as aforesaid filed is clothed il} ihe 
] ; i} ? « 
words and figures as follows, to wil 


‘ 
; 
i 
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Bill of Exceptions. 


Circuit Court of the United States, Southern District of Ohio, West- 
tern Division. 


Amos W. SHEPHERD, Plaintiff. 
against Deal “— 
-_ : : ; No. 2546 
Tue BALTIMORE AND Onto RAILROAD COMPANY. | . 
Defendant. 
29 Be it remembered that at the October term of said court 


for the vear eighteen hundred and eighty-five, before the 
Honorable George R. Sage, United States district judge for the 
southern district of Ohio, sitting as cireuit judge, the above cause 
came on to be tried, and a jury was empannelled and sworn. 

And thereupon the plaintiff, to sustain the issues in said cause on 
his part, called as a witness James B. Darragh, who, being first 
sworn according to law, testified that he resided in Bellaire, Ohio, 
and by occupation was a builder and contractor; that he was well 
acquainted with the market value of real estate in Bellaire, and was 
so in 1868; that he was acquainted with the property of plaintiff 
in Bellaire about which this suit is brought, and has been in the 
habit of passing it daily, & knew it well and its market value in 
1868, 1869, and 1870. Said property is situated on the west side of 
Union street, beginning 33 feet south from First street, as it was 
named when the petition herein was filed, but now named Thirty- 
tirst street. Said property is thirty-three feet in front by about one 
hundred and twenty feet deep to an alley. This alley extends from 
Thirty-tirst street to Crescent street, which is parallel to and the 
street next south from Thirty-first street. The defendant’s railroad 

track was built on arches in Thirty-first street, said arches 
OU) springing from stone pillars about twenty-seven feet apart, 

and each of the length of twelve feet, thickness of six feet, 
and height of thirty feet; that there — two of said stone pillars in 
Water street and five in Thirty-first street. ‘Two of said pillars are 
at the intersection of Thirty-first and Union streets, and each of 
them extended fifteen inches within the line of the sidewalk, being 
one on each side of the roadway of Union street, extended through 
Thirty-first. The railroad through Thirty-first street was about 
three years—from three to four years—in building. During this 
time Union street for about one hundred feet south from Thirty- 
first street towards Crescent street was obstructed by stone, timber, 
rocks, derricks, steam-engines, barrels, guy ropes, &c., these obstrue- 
tions extending past and in front of plaintiff’s said property, on 
which was a two-story brick building; the first floor front was used 
as a dry-goods store, and the rest of the building as a hotel. A 
great part of the time while the railroad was being built teams 
could not get to the plaintiff's said property because of said obstruc- 
tions, and at times one could hardly get to it or by it on foot. Be- 
fore the railroad was built as aforesaid the plaintiff’s said property 
was worth from $9,000 to $10,000. After it was built it was not 


~ 
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worth more than from $4,000 to $5,000. Before the railroad was 
built said store-room would have rented for from $400 to 

o $500 per annum, and the whole building for $1,000; after- 
wards for not more than half that sum. 

The foregoing testimony having been admitted subject to the de- 
fendant’s objection and exception, the court thereupon, on the 
defendant’s motion, excluded from the consideration of the Jury so 
much thereof as related to the depreciation of the value thereof by 
reason of the obstructions testified to, and also all testimony relating 
to the diminuttion of the rental value of said property. 

Thereupon the plaintiff, by his counsel, offered to prove by the 
witness on the stand and by other witnesses in attendance, and by 
depositions of witnesses taken in this case, that the building of 
defendant railroad in Thirty-first street as aforesaid was in progress 
three or four years; that during said time the defendant obstructed 
Union street in front of plaintiff’s property with materials of all 
kinds used in building said railroad, so that access to said property 
was seriously obstructed ; that by reason of said obstruction plain- 
tiff’s tenants occupying said premises left them, and_ plaintiff 
was unable to rent said premises, and by reason thereof plaintiff lost 
the rental value of said premises, amounting to at least two thousand 
dollars, & that access from Thirty-first street to the alley in the 
rear of plaintiff’s property was entirely cut off during the building 

of said railroad as aforesaid, and that said alley was too nar- 
o2 row for teams coming in from the other direction to turn, 

and that plaintiff had a stable at the rear of his said property 
and abutting on said alley which became and was entirely unten- 
antable during said bui-ding of said railroad; that the building of 
said pillars and the archway connecting the same at the intersection 
of Union and Thirty-first streets damaged the access to plaintiff’s 
said property from Union street, and the building of the railroad as 
aforesaid in Thirty-first street west of Union street damaged _ plain- 
tiff’s access to his said property through the alley aforesaid in the 
rear and depreciated the market value in the sum claimed in the 
petition. 

And thereupon, after full argument, the court decided not to 
admit said testimony nor any part thereof, and ruled that dam- 
ages to the rental value of the plaintiff’s said property were not 
recoverable in this action, nor damages resulting from the placing 
of obstructions in Union street in front of plaintiff’s said property 
during the time of the building of said railroad as aforesaid, and 
that no recovery could be had by plaintiff for damages to his said 
property by reason of the building of said railroad as aforesaid in 
Thirty-first street. 

And the court further decided that seetion 3283, Revised Statutes 
of Ohio (original enactment, volume 54, page 133, § 12, Ohio Laws), 

does notenlarge or extend the liabilities of railroad companies, 
33 but only preserves the right of property-owners to recover 
for injuries done to their property by the building of rail- 
roads under agreements made with municipal or other corporations, 
or public officers or authorities, as provided in said action, precisely 
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as if no such agreements had been made. To each and all of the 
said decisions and rulings the plaintiff at the time excepted, and, 
having no other or further testimony to offer, rested his case. 

Whereupon the defendant moved the court to direct the ‘jury to 
return a verdict for the defendant, and the court granted said mo- 
tion and directed the jury accordingly; to all which the plaintiff at 
the time excepted. 

And the jury thereupon, in accordance with the direction of the 
court, returned their verdict for the defendant. And thereupon the 
plaintiff gave notice of motion for new trial, and filed his motion in 
writing for new trial on the grounds that the court erred in exclud- 
ing and in refusing to admit the evidence aforesaid and in the said 
ruling and decisions as well as in the said direction to the jury to 
return a verdict for the defendant. 

And the court overruled said motion and rendered judgment 
herein for the defendant; to all of which the plaintiff at the time 
excepted and tendered this his bill of exceptions, and prayed that 

the same might be signed, sealed, allowed, and made part of 


O the record of this cause, which is accordingly done. 
[SEAL. | (Signed) GEORGE R. SAGE, 


United States District Judge, Southern District of Ohio, 
Sitting as Circuit Judge in Above-Entitled Cause. 


And afterward, to wit, on the 9th day of January, in the year last 
aforesaid, there was issued out of the clerk’s office of the court afore- 
said in this cause our certain writ of error; and which said writ 
of error so as aforesaid issued is clothed in the words and figures as 
follows, hereto annexed, to wit: 


35 Writ of Error. 
THe UnitTep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of Ohio, 
Greeting : 

Because in the records and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between Amos W. Shepherd and the Baltimore and Ohio Rail- 
road Co.,a manifest error hath happened, to the’ great damage of 
the said Amos W. Shepherd, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you may have 
the same at the city of Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 


Court mav cause further to be done to correct that error what of 
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right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the ninth day of January, in the year of our 
Lord one thousand eight hundred and eighty-six. 

[Seal of the Circuit Court South’n Dist. of Ohio.] 
B. R. COWEN, 
Clerk of the Circuit Court of the VU. S., S. D. O. 


[ Endorsed : | United States cireuit court. southern dist. of Ohio. 
No. 2546. Amos W. Shepherd vs. The B. & O. R. R. Co. Writ of 


error. Filed Jan’y 9th, 1886. B. R.. Cowen, clerk. 


36 And afterward, to wit, on the day and year last aforesaid, 

there was issued out of the said clerk’s office of the court afore- 
said in this cause our certain citation, directed to said defendant in 
error; and which said citation so as aforesaid issued and directed, 
with the said defendant’s waiver of service of the same thereon en- 
dorsed, is hereto annexed, as follows, to wit: 


} herd 


BY Citation. 


Tue UNITED STATES OF AMERICA, 88: 


To The Baltimore and Ohio Railroad Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, —— to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the southern district of Ohio, wherein Amos W. Shepherd 
— plaintiff and you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this ninth day of January, in the year of our 
Lord one thousand eight hundred and eighty-six. 

GEORGE R. SAGE, 
District Judge, S. D. O., Sitting and Holding the Circuit 
Court for said District, no Circuit Judge or 
Circuit Justice Being Present. 


| Endorsed:]| United States circuit court, southern dist. of 
Ohio. No. POL. Amos W. Shepherd US. The Lb. Ww Y. R. R. 
Co. Citation to defendant in error. Filed Jan’y 18,1886. B. R. 
Cowen, clerk. 


a. © 
we 
~] 


Service of this citation waived. 
Jan’y 18, 1886. 


HOADLY, JOHNSON & COLSTON, 
Attorneys for bi & O. R. R. Co., Defendants in Error. 


{ ~< 
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UNITED STATES OF AMERICA. 
Southern District of Ohio, Western Division : 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the district aforesaid, do hereby certify the foregoing 
to be a true and complete transcript of the record and proceedings 
of the court aforesaid in the cause therein named as the same re- 
mains of record and on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the court aforesaid this 19th day of January, A. D. 1886, 
and in the one hundred and tenth year of the Independence of the 
United States of America. 

[Seal of the Circuit Court, South’n Dist. of Ohio 
B. R. COWEN, 
Clerk U. S. Circuit Court, S. D. O. 
By ROBT C. GEORGI, Deputy. 


ov Petition in Error. 
[In the Supreme Court of the United States. 


Amos W. SHEPPARD 
aagt 
THe BALTIMORE AND Ounl1o RAILROAD COMPANY. 


Plaintiff states that at the October term, A. D. 1885, of the cireuit 
court of the United States for the southern district of Ohio, in an 
action pending in said court, wherein this plaintiff was plaintiff and 
the above-named defendant was defendant, a judgment was ren- 
dered against this plaintiff, as will more fully appear bv reference 
to the transcript of the record of said cause, which is filed herewith. 

And plaintiff further says that in the record of said cause there is 
manifest error, in this: 

1. The said court erred in excluding testimony offered or pro- 
posed to be offered by the plaintiff. 

2. The said court erred in its charge to the jury. 

Plaintiff therefore asks that the said judgment be reversed and 
this cause remanded to the said circuit court for a new trial. 

JOHN W. HERRON, 
Att'y for Pl ff in HMrror. 


[ Endorsed :] Supreme court of Ohio. Amos W.Shepherd vs. The 
Saltimore & Ohio Railroad Company. Petition in error. John 
W. Herron, att’y for pl’ff in error. 

Endorsed on cover: 8S. Ohio C. C. U.S. No. 213. Amos W. 
Shepherd, plaintiff in error, vs. The Baltimore and Ohio Railroad 
Company. Filed January 22, 1886. 


Supreme Court of United States, 
OF THE OCTOBER TERM, 1888. 


AMOS W. SHAPITERTD, 


PLAINTIFF IN ERROR, 


THRE BALTIMORE & OHIO RAILROAD CO., 


DEFENDANT IN ERROR, 


BRIEF FOR PLAINTIFF IN ERROR, 


JOHN W. HERRON, of Counsel for Plaintiff in Error 


Supreme Court of United States, 
OF THE OCTOBER TERM, 1888. 


AMOS W. SHEPHERD, 
PLAINTIFF IN ERROR, 
VS. 
THE BALTIMORE & OHIO RAILROAD CO., 


DEFENDANT IN ERROR. 


BRIEF FOR PLAINTIFF IN ERROR, 

This cause comes into this Court by a petition in error from 
the Cireuit Court of the United States for the Southern District 
of Ohno. 

On July 3, 1871, the plaintiff brought an action in the 
Court of Common Pleas of Belmont County, Ohio, against the 
defendant to recover $6000 damages for injuries to his property 
in Bellaire, Ohio. The petition alleged that the plaintiff was the 
owner of a brick house arranged and used for a hotel and store 
room, fronting on Water street, in said city, and lying 335 feet 
from First (or 31st) street: that it was bounded on the east by 
Water street and on the west by an alley running from First 
street to Crescent street: that Water street, Kirst street and the 
alley were dedicated highways, and that he was entitled to the 
unobstructed use of them for aceess to his property ; that the 


defendant. without his authority and contrary to his will, about 
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Supreme Court of United States, 
OF THE OCTOBER TERM, 1888. 


AMOS W. SHEPHERD, 
PLAINTIFF IN ERROR, 
VS. 
THE BALTIMORE & OHIO RAILROAD CO., 


DEFENDANT IN ERROR. 


BRIEF FOR PLAINTIFF IN ERROR, 

This cause comes into this Court by a petition in error from 
the Cireuit Court of the United States for the Southern District 
of Ohio. 

On July 3, 1871, the plaintiff brought an action in the 
Court of Common Pleas of Belmont County, Ohio, against the 
defendant to recover $6000 damages for injuries to his property 
in Bellaire, Ohio. The petition alleged that the plaintiff was the 
owner of a brick house arranged and used for a hotel and store 
room, fronting on Water street, in said city, and lying 33 feet 
from First (or 31st) street: that it was bounded on the east by 
Water street and on the west by an alley running from First 
street to Crescent street: that Water street, Kirst street and the 
alley were dedicated highways, and that he was entitled to the 
unobstructed use of them for access to his property ; that the 


defendant, without his authority and contrary to his will, about 


>} 


the 1st of Apri, 1868. and sinee that time. entered upon Water 


and First streets and made large excavations therein and in the 
Immediate vicinity of his property ; constructed large stone pil- 
lars in said streets and across said alley and are erecting a railroad 
upon said pillars, [t describes the pillars, and alleges that the 
defendant eneumbered and obstructed said streets and alley inthe 
construction of said stone pillars in the streets during this time 
so as to deprive plaintiff of a free, safe and unobstructed access to 
his property. The whole petition appears on pages 2 and 3 of 


the printed record. 


This cause was removed by the defendant by petition to the 
Cireuit Court of the United States for the Southern Distriet of 
Ohio, and after the removal an answer was filed in that Court. 

This answer denies the ownership of the plaintiffin the prop- 
erty claimed to be injured: it denies that the defendant wrong- 
fully and unjustly intended to injure the plaintiff by entering on 
lirst street and making said exeavations and building the said 
abutments , or that it thereby intended to deprive plaintiff of the 
access to his property : it denies that it wrongfully or unjustly 
entered on said street; or that it made said exeavations and 
erected said abutments without the consent of plaintiff; or that 
the passage to and from plaintiffs property is unreasonably ob- 
structed thereby or that plamtiff has been damaged as alleged. 

For a second defense the answer alleges that at the time 
named in the petition it was in possession of the Central Ohio 
Railroad as lessese of the Central Ohio Railroad Company, which 
company was chartered by the Legislature of the State of Ohio 
by act passed February 8, 1874 “‘which act is here refered to and 
made part hereof:”; that under the authority of said act the de- 


fendant and its lessor entered into a written contract with said 


BS aaa. 
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village of Bellaire, by the terms of which said defendant and its 
lessor were granted the authority to enter on said First street 
and to make said exeavations and to build said abutments, and 
that it did so enter by virtue of said authority ; that said contract 
was made on the special request and authority of said plaintiff 
and other citizens of Bellaire, and that plaintiff made no objec- 
tions to the making of said exeavations or building said abutments 


until they were completed , although he had full notice of them. 


This answer appears on page 9, of the printed record, 


The plaintiff in his reply (see page 11) denies that a con- 
tract such as alleged, was entered into with the village of Bellaire ; 
or that such contraet was made at his instance or request » OF thay 
the obstructions complained ot or any part of them were com- 
menced or approaching completion without objection on his part, 
and protests that the second defense does not in law constitute il 
defense tO the petition, 

The Case Was tried cut the November term L885 of the 
Cireuit Court. The plaintiff proved that his property fronted on 
Union (formerly Water) street, beginning 33 feet south of First 
or Thirty-first street: that it was 33 feet front by one hun- 
dred and twenty feet deep to an alley extending from Thirty-first 
street to Crescent street, which is parallel to and next south of 
Thirty-first street: that there was a two-story brick building 
erected On} this lot, the first story being’ used as a dry eoods store 
and the rest as a hotel, and that there was on it a stable fronting 
on the alley. The railroad was built on arches, springing from 
stone pillars which were 30 feet high, 12 feet long and 6 feet 
thick, Two of these pillars were built in thi intersection ot 
Union and Thirty-first streets—one on each side of the 


roadway in Union street and extending within the sidewalk on 


each side about Ls) inches, That the railroad Was about three 


Vears in building, during which time | nion street in front ol 


plaintiff's property was filled with obstructions, rendering access 
tO his prope rty dithicult. and that aecess tothe =table through the 
alley was also cut off: that plaintiffs tenants left: that the 
stable was wholly untenantable, and the use of the rest of the 
property ereatly damaved : that thre rental and market value of 
the property was reduced one-half by the building of the rail- 
road and@ his access to his property greatly injured. 

Objection was made to this testimony and the Court ex- 


eluded if and ruled : 


Not to «adit “aid LestlimMony or any part thereot. and 

ruled that damage = fo the re ntal value ot plaintiff = said prop rey 
, “a : "er . 

were not reecove rable In) this action, nor damage Ss resulting from 


the placing of obstructions in Union street in front of . plaintiff's 


. } ; ] . > ° : *] 
said property during the time Ot thre building I said railroad cis 
, . ’ | } , . . > > 
aforesaid, and that rhe) PeCCOVEFPYVY Cou a ay had hy. plaimtifi ror 
~ : , : me ; 
damages to his said property by reason of the building of said 


railroad as atoresaid in Thirty-first street.” 

“ And the Court further deeided that seetion 3283 Revised 
Statutes of Ohio (original enactment volume 54. page 133, see. 
12, Ohio Laws), does not enlarge or extend the liability of rail- 
road companies, but only preserves the right of property owners 
to recover for injuries done to their property by the building of 
railroads under agreements made with municipal or other cor- 
porations, or public officers or authorities, as provided in said 
section, precisely as if no such agreements had been made.” 

Lhe Court further instructed the jury to return a verdict 
for defendant. 

exceptions were taken to these several rulings of the Court 


a motion for a new trial made and over-ruled and a bill of 


ee ee 


en ae 


exceptions taken and signed by the Judge, as appears on page 17 


of the printed reeord. 


The statute of the State of Ohio referred to in the charge of 


} 


the Court, and on which we rely in part as the foundation of our 
cause of action, appears in section 3283 of the Revised Statutes 
of Ohio. The original aet will be found in volume 54. page 133 
of the Ohio Laws, and was passed April 15th, 1857. This aet 
was In force during all the time covered by the controversy in 


this @ase, 


If it shall be neeessarv in the location of any part of any 
ad, to oe LL} ATL road. street, alley. or public way, or 
Tay und of any kind. Or cups part There of. it shall be competent for 
the municipal or other corporation, or publie officer, or public 
authority, owning or having In charge there of, and the railroad 
company to agree: upon the manner, and upon the terms and 
conditions pon whieh the “Ame may be used or occupied ; and 
if said parties shal] be unable tO agree thereon. and if shall he 
hecessary in) the judgment ot the directors oft Sten railroad coMm- 
pany to use or occupy such road, street, alley, or public way or 
eround, such company may appropriate so much of the same as 
ria be hecessary for the purpose of such road, in the same 
manner and Upon the same terms as 1s provided for the appro- 
priation of the property of individuals by the tenth section of 
this act: 


** 


Provided, that ev: ry railroad company laying down any 
such track or tracks. upon any public street, road, alley, or other 
publie ground, shall be responsible for injuries done to private 
property by such loeation, lying upon or near to such public 


ground, which may be recovered by civil action brought by the 


a 


Owner or owners, at any time within (wo Veurs from the comple- 


tion of such track or tracks, before the proper Court.” 


lt has been claim (| by counsel for the defendant In Crror 
that the present action is not brought upon this <tatute and that 
therefore the damages provid d Ly the statute cannot be re- 
covered in this suit. 


The statute simply provides that a railroad company doing 
2 ¢ } ° *} 


ct rtain things shall be liable [oO a Civil action. Phe petition al- 


| } } ] } . ’ 
leges that the defendant has done the aets which by that statute 


rendered it liable. It laid down its traeks upon a publie street. 


[ts answer admits this and alleges that it did so under a contract 
made with the municipal authorities of Bellaire. This suit isa 
civil action to recover the damages sustained by those acts. It 
Was not necessary to plead the statute. It was simply hecessary tO 
allege the acts CLV ING a cause of action to the plarmtith and the 
damages sustained Ly lim Ly reason of those acts, The eode ot 
Qhio recommends simple and brief pleadings, 

But it has been held by the Supreme Court of Ohio, that 
all actions fo recover damage sto adjoining property ‘ acaimst rail- 
roads in taking possession of the streets under authority of the 
municipal corporations are governed by this statute. 

In Railroad Co. v. Mowatt, 35 Ohio St., 284, it was attempted 
by the plaintiff to evade the limitation of actions fixed in the 
statute of 1857 by ignoring the statute and claiming that the de- 
fendant was liable at Common law. On page 287 the Court 
held that this statute appli d, although it Was not pleaded. 

[It makes no difference as tothe form of the pleading if there 


isa liability for damages and the action is brought to reeover such 


damages. 


| 


A case exactly like the present was before one member of 
this Court, and was decided by him and reported in the 21 Fed. 
Rep. SOY, Grafton v. b. & O. R. R. Co. That was one of a 
series of cases of which the present is another. The petition was 
in precisely the same form as the present, and the case was ar- 
gued in the same manner as now. It was claimed that it was not 
a suit under the statute, but Justice Matthews, while he does 
not expressly decide that it was under the statute, treats it 
throughout as governed by that act and held that the plaintiff in 
that case could recover all damages authorized by that act. That 
decision could be sustained only on the ground that a petition 
like the present authorized the recovery of such damages. — It 
is not necessary to say that this action is brought under that 
statute, but only that the laws of Ohio authorize any party injured 
to recover from a railroad by civil action any damages which he 
may sustain by reason of such railroad laying a track in a street 
adjoining or near to his property. 


+) 


I claim further that the Court erred in holding that the plain- 
tiffin this action could not recover “ damages resulting from the 
placing of obstructions in Union street in front of plaintiff's said 
prope rty during the time of the building of said railroad as afore- 
said, ”’ | 

The testimony showed that for three years, while such con- 
struction was going on, the street in front of plaintiff's property 
Was obstructed by stone, timber, rocks, derricks, steam engines, 
barrels, guy-ropes, ete.; that teams could not get to plaintiff's 
property because of said obstructions, and at times one could hardly 
get to it or by it on foot; that his tenants left and he was unable 


to rent his property ; that it was impossible to get into the alley 


» 
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in the rear or to the stable on plaintiff's premises, and that it re- 
mained empty. All this was occasioned by the act of the defend- 
ant in taking possession of the street in front of plaintiff’s prop- 
erty. 

He undoubtedly had a property diuterest in that part of the 
treet, and he was for the time deprived of that interest, and if 
he suffered any damage whatever by reason of that act he was en- 
titled to the verdict of the jury. 

The petition alleges that the defendant entered upon Water 
or Union street and that it was obstructing said streets and alley 
in the construction of said stone pillars during all the time afore- 
said. This petition is broad enough to cover the obstruction of 
Union street and the alley during the course of the construction 
of the pillars. It was a part of the construction complained of, 
and in doing that work the defendant took possession of the side 
street and alley and damaged plaintiff's property. It may be that 
there are two distinct causes of action in the petition, but this ob- 
jection could not under the code of Ohio be raised by demurrer 
nor by objection on the trial. It could only be raised by motion 
to require the plaintiff to separately state and number his causes 
of action, or to make his petition more definite and certain. 

There is a cause of action stated in the petition erowing Out 
of the obstruction of the street and alley in front of plaintiff's 
property during the construction of the work complained of. That 
obstruction, under the decisions in Ohio, rendered the defendant, 
liable to whatever damages the plaintiff thereby sustained. He 
was entitled to have the question and amount of his damages 
passed upon by the jury. 

In Hambteton v. Railroad, A0 ¢ hio St. JO], the Court SaVs: 

“The interest of an adjacent land-owner ina street is so well’ 


defined in this State that nothing need be said about it further 


a Se 


than to refer to the cases in which it has been defined’; and re- 
ters to 
Binghan Vv’. Doane ~ 4 Ihio Lbo8: 
Crawford VY. Village of De larware : ri Ohio St. 150: 
Railway VY. Cumminsville. i ( Yhio St. H23: 


Railway VY. Lawre ViCe. Te Ohio ‘« # il. 


The main question, however, in the present case is whether 
the fact that plaintiffs property did not front on the street in 
which the railroad was laid prevents a recovery. The Court be- 
low held that it did. 

This ruling undertakes to ignore wholly a part of the statute. 
The language of the statute is that the railroad ‘ shall be. respon- 


sible for injuries done to private property | 


ving upon or near to 
such public ground, ” ete. The plaintiffs property lies within 33 
feet of Thirty-first street, in which the track is laid. Two large 
pillars are built at the intersection of Union and Thirty-first street, 


and the access TO the alley Is aiso obstructed. His property Is 


t+ 


certainly “ near” tothe street. It is clearly within the language 


of the statute. By what right did the Court therefore refuse to 
the plaintiff the benefit of the statute ? Londoubtedlyv the distance 
of 33 teet from the street would atteet the amount of damages. 


The vreater the distance ot the property trom the railroad track 


_ 


the less the damages sustained would ordinarily be. — If the stat- 
ute In such case provided that the plaintiff micht recover his 
damage < if he sustained any, can the Court find as a legal conelu- 
<10n that he eould sustain neo damage whatever ? Does not the 
length of a stre eT. its width. its veneral character. vive a value to 
property pon it 4 Would not the bloeking up entirely ofa street 


near to property affect its value? Would not the narrowing of 


i 


] 
t 


astreet to amerea! 


a 


ey through its entire length except in front of 
a specific piece of property affect the value of that street to that 
property r Are there not many Ways by which property would 
be damaged by obstructions or changesina street not immediately 
in front of such property 2?) Would not the same damages as the 
Supreme Court of Ohio held in Railroad v. Gardner, cited here- 
after could be recovered under this Statute attect property ly- 
ine 33 feet from the track in the same manner as if abutting on 
eT 

« 

[t may be that without a statute such damages could not be 
recovered by law. But the law-making power has the right to 
give to such property a right to recover such damages. If the 
rights of the owners of property on a street are established by 
the Jaw-making power, then whoever violates those rights with- 
out a higher right so to do is liable for the damages sustained. 

The law-making power of Ohio has established these rights. 
[t has settled the doctrine bevond a eavil that owners of property 
ona street have property rights in that street which the eourts 
will recognize, and damages to which may be recovered. It has 
preseribed the modes by which railroads may obtain the use of 
streets and at the same time fixes therm liabilities in doing sOo—to 
be responsible for injuries to private property ving upon or near 
such street. 

The Courts of Ohio have fully recognized the fact that this 
act applies to property not abutting on the street. 

In Railroad v. Mowatt, 35 Ohio St. JS84. 

The premises did not abut on the street in which the track 
Was laid but were near thereto. lal ld, that the CuSse Is governed 
by section 12 of the general act of 1852 relating to corporations 


as amended in 1857 (54 Ohio L. 133). 


On page 287 the Court says: 


sii ior aT cin 
The premises are near to that street; and it is difkfeult to 


see whv the case is not within the statutory provision.” 


his statute was again under consideration in Railway v. 


Gardner. 15 Ohio St. SOY, decided in INSi. 
(‘hief-Justice Owen, on page 318, savs 


“The act in question expressly authorizes an action and re- 
covery for injuries done by laying a track upon any such street 


Lo 


or ground, to private or public property “lving upon or near 


} : } 
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the street or ground Upon which the track is laid.’ It seems that 


to entitle a property owner to recover for an injury to his prop- 


; “ ; | , , , 
ertyv, 1f nee d not necessarily be situated upon the street oceupled 
. . j 


by the track. The =tetute reaches ay vond the decision 1) pore scrib- 
Ing a remedy fora party whose property is injured by the loca- 


; ;' , 
tion and Operation of a railroad trac through the street Of a 


municipal corporation.” 


And again: 
a , :, ; ; ; , 
‘True mp tne case at bar, thre prope rt involved Wis sSIit- 


} . s f | . 
uated tl} i the street occtipred OV tly track. If cannot be claim- 


ed hows ver that the remedy of the owners Is re stricted bv that 


é 


fact. 
Phis case woes further and states what kind of damages are 


~ } 
ler this statute and which are as qaamag- 


properly recoverable unde 
ing to the plaintiff's property as they could be if. it actually 


| 


fronted on the street. 


pares , — ; , _ | , > 2s 
hese qgecisions cieariyv give the construction of this statuli 


whieh I elaim and wholly adverse to the rulings of the Court 
below. 
BR : 5 " , 1] i ¢ | ‘ 7 \ } : f« ? " " ‘ 7 *? + 
mut if does not Tollow that without a statute a parts Who 
! 


does heat abut on the street cannot In anv case recover damages 


against a railroad company using that stre 
In Rude v. City of St. Louis, 93. Mo., on page 415 the court 


suid: 


“Generally these damages have been awarded to a property 


owner for an obstruetion in the street upon which the property 
fronted : Yet itcannot be said that that 1s alWa ~ essential toa re- 
CovVvery, The prope rev mav not be (>T) the street vet communicate 

° ° . . ° ioe es : 
with if by means of a private Way, In Which event if would seem 
that an obstruetion at the private wav would be an intringement 
ofa private right.’ 


Me, 
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Again. The Court in charging the jury held that section 


2987 of the Revised Statutes “does not enlarge or extend the 


lability of railroad companies but only preserves the right of 


property owners to recover for injuries done to their property by 


the building of railroads under agreements made with municipal 


or other corporations or public otheers or authorities. as provide dl 


In said section precisely as if no such agreement had been made. 


Chis Is neither 1 necordance with the plain words ot the 


statute nor according to the 


: ; : 
onstruction of it given by the 
Supreme Court of our State. 


The lan; 


] 
nee 


? 


. } } “7 } 1) } : 
lage is that the rarvroad COTLPalls shah be res ponsti- 


os 


lle for injuries done ta) private property Iving pon Or near to 


\ , — ; 
be recovered DV CIVIL action, It does not sav 


such publie ground, to 
that it shall be liable for the same injuries as it would have been 
had such agreement not been made, but it enlarges the extent of 
its liability both as to the elass of property and the character of 
the injuries, 

In Railway Company Vv. Gardner betore cited C.-J. Owen. 
referring to the Parrott case in 10 Ohio St., 624, in which -the 


character of injuries for which an abutting property owner could 


.) 
recover, savs, on page > 1S: 


* The provision mn foree at the time of the ryury complained 


“= 
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of in that ease, of which section 3283 is an amendment, created 
no such remedy for land owners as we are considering.” 

And “ the statute reaches bevond the decision in prescribing 
a remedy fora party whose property is injured by the location of 
a railroad track through the street of a municipal corporation.” 

And in this case the plaintiff was permitted by virtue of 
this act to recover damages for a class of Injuries to his property 
that in the Parrot case had been held to be injuries common 
to the publie at large, and not recoverable in an action by the 
abutting property owner. 

All the decisions in Ohio upon this statute recognize it as 
imposing additional liabilities to those which previously existed. 

It seems to me, therefore, clear that under the statutes of 
Ohio the plaintiff had a right to recover whatever damages he 
sustained. The amount or character of these damages is not 
before this Court—all evidence on that subject was excluded. 
Be they ever so small, he was entitled to a verdict of the jury 
upon them. As said by Judge Cowen in 5 Hill 170: “It is said 
de minimas non curat lux, This maxim is never applied to the 
positive and wrongful invasion of another property. ) 


The degree is wholly immaterial. ' 


D. 

Another question has been argued with great vigor by the 
counsel for the defendant in the different hearings of this case, 
and is pleaded in the second defense in the answer. It is claimed 
that the Central Ohio Railroad Company was incorporated by a 
special charter prior to the adoption of the present constitution 
of Ohio; that by its charter it was authorized to contract with 
any municipal authority for the use of streets, and that the defend- 


ant as lessee of said company and the said company made this 
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SUPREME COURT of the UNITED STATES. 
OCTOBER TERM, 1888. No. 213. 
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AMOS W.SHEPHERD, Puarytirr m Error, 
OSs. 
THE BALTIMORE & OHIO RAILROAD COMPANY, 


DEFENDANT IN ERRor. 


_ 
- 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF OHIO. 


nem cemt e te 


BRIEF FOR DEFENDANT iN ERROR. 


JOHN K. COWEN, 
HUGH L. BOND, Jr., 


Counsel for Defendant in Error. 


ge Pads o . 
Spies 88, 
PG ST 
: 7: ee 


ie ae oe 
Se Se 
GPsses 


EM i 


TUT 


oe Ab seagoing 


* we), 
“i: ease —_— i - " ag a me 
pa line RIS tes airs 
RR ae Re ee Se Rag Pe Sey a YM 


a 
oR et en 


SUPREME COURT of the UNITED STATES. 


OCTOBER TERM, 1888. No. 213 


AMOS W.SHEPHERD, Priatntirr 1n Error, 


THE BALTIMORE & OHIO RAILROAD COMPANY, 


DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF OHIO. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


In the vear 1868, the defendant in error, as the lessee 
of the Central Ohio Railroad Company, began the con- 
struction of the approach to its railroad bridge over the 
Ohio river at Bellaire, Ohio. This approach consisted in 
a railroad elevated on stone arches springing from stone 
pillars about twenty seven feet apart, twelve feet wide, 
six feet thick and thirty feet in height. Under an agree- 
ment between the village of Bellaire and the Railroad 
Company this elevated road was built in the bed of First 
street, afterwards Thirty-first street. A short time be- 
fore the completion of the elevated road, the plaintiff in 
error brought this suit to recover alleged damages to 
certain real estute which he claimed to own, situated 
south of Thirty-first street on Water street, afterwards 
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Union street, a street running at right angles to Thirty- 
first street. The lot claimed by the plaintiff in error had 
a front of thirty-three feet on Union street, beginning at 
the distance of thirty-three feet from the south side of 
Thirty-first street and running back about one hundred 
and twenty feet to an alley running parallel to Union 
street, between Thirty-first and Crescent Streets, 

In his petition, which will be found on pages 2 and 3 of 
the record, the plaintiff in error alleged : 


1. Ownership of the property. 

2. That all the streets and the alley before mentioned 
were common public highways of Bellaire, dedicated to 
a“common and free use as public streets and lnghways. 


3. °* That the defendant, about the first day of April, 
868, and on divers other days and times since that day, 
unlawfully and injuriously, and without the license of 
the plaintiff and against his will, entered upon the said 
Water and First streets and made large excavations 
therein, and in the immediate vicinity of his said lots 
and improvements, and commenced constructing, and are 
still constructing, large stone pillars in said streets and 
across the said alley and in the immediate vicinity of his 
sald lotand improvements, and are laying uponsaid pillars 
a railroad for the purpose of transporting over and along 
said streets by steam engines and cars, and carrying therein 
passengers, freight and stock over and along and across 
said streets and alley and in the immediate vicinity of his 
sald lots and improvements ; that the said stone pillars are 
of the leneth of 12 feet, thickness of 6 feet, height 30 feet. 
and are about 27 feet apart, and that there are two of said 
pillars in said Water street and five in said First street 
and across said alley and in the immediate vicinity of 
said lots and improvements, as erected by said defendant: 
and the defendant was enecumbering and obstructing the 
said streets and alley in the construction of said stone 
pillars in said streets during all the time aforesaid so as 
to deprive the plaintiff of his right to a free, sate and 
unobstructed passage into, along and upon said streets 
and alley, on foot and with his wagons, horses and e¢arri- 
ages, to and from the said lots and improvements, and so 
as to deprive the plaintiff of his right to the free, safe 
and unobstructed use and benefit of said streets and alley 


atl the place and place s aforesaid, and so as to deprive 
his said lots and improvements of the advantage of their 
former position. And that by reason of the premises the 
plaintiff’s said lots and improvements have been and still 
are greatly injured and depreciated in value, and he has 
been and still is otherwise greatly injured to his damage 


S6.000.77 


The answer of the defendent (page 9 of the record) for 
first defense denies the plaintiff’s ownership of the real 
estate deseribed in the petition; denies ‘‘that the de- 
fendant wrongfully and unjustly intended to injure the 
plaintiff by entering upon said First street in making 
said excavations and erecting said abutments ;’* denies 
that it entered wrongfully and unjustly upon said street; 
denies that it so entered without the license and consent 
of the plaintiff : denies that it made said excavations and 
erected said abutments without the consent of the plain- 
tiff, and that the passage to and from said property is 
unreasonably obstructed thereby ; denies the injury to 
the plaintiff. 

Kor a second defense it sets up the contract between it 
and the village of Bellaire, and alleges that the elevated 
railroad in First street was built under that agreement, 
by its authoritv, which was given at the request and with 
the consent of plaintiff who made no objection until the 
bringing of the suit. 

The statute of Ohio, passed April 15, 1857, (Ohio Laws, 
vol. 54, p. 133, codified with some changes in section 
3283 of the Revised Statutes of Ohio,) provides that ‘if 
it shall be necessary, in the location of any part of any 
railroad, to occupy any road, street, alley or public way, 
or ground of any kind, or any part thereof, it shall be 
competent for the municipal or other corporation, or pub- 
lic officer, or public authority, owning or having charge 
thereof, and the railroad company, to agree upon the man- 
ner and upon the terms and conditions upon which the 
same may be used or occupied; and if said parties shall 
be unable to agree thereon, and it shall be necessary in 
the judgment of the directors of such railroad company 
to use or Occupy such road, street, alley, or public way 
or ground, such company may appropriate so much of 
the same as may be necessary for the purposes of such 
road, in the same manner and upon the same terms as is 


provided for the appropriation of the property of indiv1- 
duals by the 10th section of this aet ; provided, that 
every railroad company laying down any such track or 
tracks upon any public street, road, alley, or other pub- 
lic gronnd, shall be responsible for 7ujuries done to pri- 
vate property by such location lying upon or near fo such 
public ground, which may be recovered by civil action 
brought by the owner or owners, at any time within two 
vears from the completion of such track or tracks, before 
the proper court. 

[It is under this statute that the plaintiff in error claims 
the right to recover in this action. At the trial of the 
cage the Circuit Court excluded all the testimony offered 
by the plaintiff, and directed a verdict for the defendant. 
The testimony offered will be stated fully hereafter. 

The ruling of the Circuit Court is stated at page 18 of 
the record as follows : 

‘‘And thereupon, after full argument, the Court de 
cided not to admit said testimony nor any part thereof, 
and ruled that damages to the rental value of the plain. 
tiffs said property were not recoverable in this action. 
nor damages resulting from the placing of obstructions 
in Union street, in front of plaintiff's said property dur- 
ing the time of the building of said railroad as aforesaid, 
and that no recovery could be had by plaintiff for dam. 
ages to his said property by reason of the building of 
said railroad as aforesaid in Thirty-tirst street. And the 
Court further decided that section 3283, Revised Statutes 
of Ohio (original enactment, vol. 54, page 138, section 12. 
Ohio Laws), does not enlarge or extend the liabilities of 
railroad companies, but only preserves the right of prop- 
erty owners to recover for injuries done to their property 
by the building of railroads under agreements made with 
municipal or other corporations, or public officers, or au- 
thorities, as provided in said: section, precisely as if no 
such agreements had been macle.”’ 


PoINTS OF LAW 


The rulings of the Cireuit Court raise the following 
points of law for the decision of this Court: | 

A. Forwhat damage eould the plaintiff seek a recovery 
in this action, under the pleadings and the statute of Ohio? 


B. Was the testimony offered by plaintiff sufficient to 
entitle him to recover? that is, sufficient to enable the 
jury to find an injury done to the plaintiff by the defend. 
ant, for which recovery could be had in this action ¢ 

C. Was the plaintiff prejudiced by the rulings of the 
Circuit Court 7 


ARGUMENT. 


A. It issubmitted that under the pleadings the alleged 
injuries for which the plaintiff sought to recover were 
only those alleged to be done him by the location of the 
elevated railroad in Thirty-first street. That the peti- 
tion was so understood by the defendant, is evident from 
the language of the answer. At the tral the plaintiff 
sought to offer testimony (Record pages 17 and 18) 
that during the construction of the elevated road in 
Thirty-first street, ‘* Union street, for about one hundred 
feet south from Thirty-first street, towards Crescent 
street, was obstructed by stone, timber, rocks, derricks, 
steam engines, barrels, guy ropes, ete.: these obstruc- 
tions extending past and in front of plaintiffs said pro 
perty, On which Was a Two STO brick building.’ ‘oe 
vreat part of the time, while the railroad was building, 
teams could not get to plaintiffs said property, because 
Of said obstructions, and at times one could hardly get 
to it. or by it, on foot.” 

Counsel for plaintiff in error, in the brief filed in this 
Court, seeks the reversal of the ruling of the Cirenit 
Court excluding this testimony, and takes the ground 
that although this obstruetion of Union street in front of 
plaintiffs premises constituted a distinct cause of action 
from that given by the statute for the locafion of the 
road in Thirty-first street, vet the plaintiff was entitled 
to recover on both causes of action under the pleadings. 
The Court below excluded this testimony, on the ground 
that no such cause of action was set out in the petition, 
nor issue thereon raised by the pleadings. It 1s submit- 
ted that in this ruling the Cirenit Court was clearly 
right. The petition complains of acts done by the de 
fendant in Thirty-first street, at its intersection with 
Union street and elsewhere. The plaintiff in error now 
seeks TO recover for alleged wrongful acts of the defen 
dant done in Union street, at the distance of one hundred 


feet from Thirty-first street, an entirely different Zocws in 
quo. The allegations of the petition were not sufficient 
to give the defendant notice of this claim. It 1s not a 
claim covered by the statute of Ohio which we have 
quoted, under which this action was brought. The issue 
raised on this cause of action would be whether the 
alleged use by the defendant of the bed of Union street 
was unreasonable or unreasonably prolonged. ‘* The 
right of transit in the use.of public highways is subject 
to such incidental, temporary or partial obstruction as 
manifest necessity requires, and among these are the 
temporary impediments necessarily occasioned in the 
buftlding and repair of houses on lots fronting upon the 
streets of a city, and in the construction of sewers, cellar 
drains, &e. These are not invasions, but qualifications 
of the right of transit on a pubhe highway, and the lim1- 
tation on them is that they must not be unnecessarily 
and unreasonably Interposed 1 prolonged.”— (‘lark vs. 
Fry, 8 Ohio St. Rep., 858. 

The same case decides that such temporary obstructions 
upon a highway, when guarded with due care to prevent 
damages t© the publie, and not unnecessarily extended 
or continued, are not nuisanees and do not require a 
license from the municipal authority to legalize them. 

That such claims are not contemplated by the act of 
1857, which we have quoted, is evident from the language 
of the proviso, which gives damages only for injuries 
done by the /ocation of the railroad on the public pro- 
perty, and is conclusively established by the decision of 
the Supreme Court of Ohio, rendered since the trial of 
this case below, in the case of Railway Company vs. 
Gardner, 45 Ohio St. Rep., 309, which holds that the 
measure of damages in an action under the statute is the 
difference between the value of the property before the 
location of the railroad and its value after such location. 

We return, then, to the question, Kor what kind of 
damage may a recovery be had under the act of 18577 
The answer to this question depends on the meaning of 
the word ‘‘injuries ’ in the proviso, that the railroad 
company ‘shall be responsible for injuries done to pri 
vate property by such location lying upon or near to such 
publie ground.” 

In legal language, the word ‘* injury’ means the inva- 
sion of another’s right. As applied to an act, it means 
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an act by which another's right is invaded. Since by 
definition of the word right, every invasion of a right 
must be a wrong actionable at suit of the person whose 
right is invaded, the practical test to determine whether 
any act constitutes an injury to a particular person Is 
the actionability of the act at the suit of that person. 

The provision in question must therefore be interpreted 
as if itread thus: ‘** Every railroad company laying down 
any such track or tracks upon any public street, &e., 
shall he responsible for actionable Wrongs done LO private 
property by such location lying upon or near to such 
publie ground,’ &c., Xe. 

That is to Say, the effect of the proviso of the statute 
is to give to the. owner of private property an action 
thereunder for all damages for which, but for the au- 
thority conferred on the railroad company by the act, he 
could have sued. In short, the statute, with the proviso, 
left the property owner's rights of action unabridged, 
but it in no way added to them. This interpretation of 
of the act is the same given by the Supreme Court of 
Pennsvivania, in Penna. R. R. Co. vs. Lippincott, 116 
Pa. St., 472, and Id. vs. Marchant, 119 Pa. St., 541, 
to the provision of the Constitution of that State that 
‘private property shall not be taken, /njuvred or destroy 
ed,’ without compensation, and that given by the Courts 
of Massachusetts and Minnesota to their respective laws, 
providing that private property shall not be ** injuriously 
affected.”’ Rochette vs. Chicago, &ec., Ry. Co. (Minn. ), 
17 Am. & Eng. Rwy. Cas., 192, and Editor's Note; Pro- 
prietors of Locks, &c., vs. N. & L. R. R. Co., 10 Cush., 
SSD. 

[t is in accord also with the interpretation given by the 
Supreme Court of Ohio to section 3283, in Railway Com- 
pany vs. Gardner, 45 Ohio St. 309. 

Now, the acts of the defendant complained of here, 
constitute a partial obstruction of a public street. For 
such an obstruction an individual can maintain an ae- 
tion only in one of two cases, viz: (1) in case the ob- 
struction is not only a common or public nuisance, but 
also an invasion of some private right of his own, or (2) 
in case such obstruction, though only a public nuisance, 
has caused him special damage. 

And the second case is further limited by the statute 
through the requirement that the special damage must 


be damage ¢7 respect of the private properly. That is to 
sav. no netion could be maintained under the statute for 
speciiul damuce a the nature oft personal loss Or incon 
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The testimony of James B. Darragh (Record, page 17), 
Oo far as it related to damage done the plaintiffs prop 
erty 1) the location and construction of the elevated 
railroad in the bed of Thirty-first street, was all of it 
Improper and inadmissible under the decision in Railway 
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Company vs. Gardner, supra 

Even had Darragh’s testimony been in proper form, it 
would have tended to prove only, to quote the language 
of the plaintiffs offer of. proof (Record, page 18), ** that 
the building of said pillars, and the archway connecting 
the same, at the intersection of Union and Thirty-first 
streets, damaged the aecess to plaintiffs said property 
from Union street, and the building of the railroad as 
aforesaid in Thirty-first street, west of Union street, 
damaged, plaintiffs wecess to his said property through 
the alley aforesaid in the rear, and depreciated the market 
value in the sum claimed in the petition.”* In short, the 
Claim is that by reason of acts done in Thirty-first street 
the aecess to the plaintiffs property is damaged. 

But this ‘taccess’’ is nothine more than the right of 
the plaintiff? and other persons as members of the com 
munity to use Thirty-first street as a publie highway. 
The plaintiff! had no mght or interest in the bed of Thirty- 
first street as distinet from the right of the publie to use 
itausastreet. It is true that under the law of Ohio. the 
rights of owners of propertly abutting on a street are 
vreater than under the laws of most of the other States. 
but even under the Ohio decisions the plaintiff can claim 
no private right or interest in the bed of Thirty-first 
street. 

‘+ Distinet from the right of the public fo use a Street, 
is the meght and interest of the owners of lots adjacent. 
The latter have a peculiar interest in the street, which 
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neither the local nor the general public can pretend to 
claim; a private right of the nature of an incorporeal 
hereditament legally attached to their contiguous grounds, 
and the erections thereon; an incidental title to certain 
facilities and franchises, assured to them by contracts 
and by law, and without which their property would be 
comparatively of litthe value. This easement, append 
ant to the lots, unlike any right of one lot-owner in the 
lot of another, Is as much property as the lot itself.”° 
Crawford vs. Delaware, 7th Ohio St. Rep. 469. 

* The private rights of the owner of lands in the adja- 
eent highways. upon principle, are the same as those of 
the owner of lots in towns to the adjacent streets. In 
either case they are, to a great extent, modified by 
attending circumstances. Such owner has a private right 
of access to and from the street or highway: and, when 
he has made improvements on his land, with direct refer- 
ence to the adjoining highway as then established, and 
with reasonable reference to its prospective Improvement 
and enjovment by the public, he has a private right of 
Wav, or passage, to and from the highway as it then 
exists; and any substantial change in the highway, to 
the injury of such passage or way, is an invasion of his 
private property ; and this private right extends so far 
as the reasonable and convenient enjoyment of such im- 
provements requires the use of the adjacent highway 
but, bevond such necessary use thereof, the private right 
is merged in that of the public. Especially must this be 
so when, as in this case, the alteration of the road com- 
plained of is not adjoining the lands of the plaintiff, and 
the injury thereto is, at most, remote and consequential. 
—Jackson vs. Jackson, 16 Ohio St. Rep. 168. 

Under the Ohio decisions, therefore, it is clear that no 
private property rights of the plaintiff were invaded by 
the erection of the railroad strueture in the bed of Thirty- 
frst street. , 
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Could the jury find special damage 


In such a case as this the special damage is the gist of 
the action. Unless such damage is shown, there is no 
cause of action. Not only must the damage be peculiar 
to the plaintiff's property. of a different character and 
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apart from that which the publie in general sustain (City 
of Georgetown vs. Alexandria Canal Co., 12 Pet. 91), but 
it must be actual, substantial and proximate. This is 
not a case wherein there is an injury from which damage 
is presumed in law, but without actual, substantial and 

(Wood, Law of 


proximate damage there is no Injury. 
The damages 


Nuisances. chap. Ik. sees. 618. G19. ef se q.). 
claimed by the plaintiff here are for the permanent de. 
preciation of the value of his property fronting on Union 
street by the erection in the bed of Thirty-first street of 
stone arches 30 feet high, with a span of 27 feet, on pil- 
Nars 12 by 6 feet. The only connection suggested between 
the erection and the alleged depreciation of the value of 
plaintiffs property consists in the statement that the 
erection ‘damaged the plaintiffs a@ecess to his said prop- 
erty.’ But this ‘‘access”’ is nothing more than the use 
of the public easement. The alleged damage is the same 
in kind as that suffered by all the other owners of prop- 
erty in the village. The mere fact that the plaintiff's 
property hes nearer than that of some others, does not 
make the partial obstruction a special damage to him.— 
Blackwell vs. Old Colony R. R. Co., 122 Mass. 1; Prop. 
of Locks, etc., vs. N. & L. Ry. Co., 10 Cush., 385 ; 
Rochette vs. Chicago, &e., Ry. Co. (Minn.), 17 Am. and 
King. Ry. Cas., 192, 194, and note; Caledonian Ry. Co. 
vs. Ogilvy, 2 Macq. 229; Pierce vs. Dart, 7 Cow. (N. Y.) 
609; Houck vs. Waucher, 34 Mad. 265; Sargent vs. O. & 
M. R. R. Co. (Sup. Ct. of Cineinnati), 1 H. 52, 59; Wood, 
Law of Nuisances, ch. 18, Review of Cases; Pgh. & L. E. 
R. R. Co. vs. Jones, 111 Pa. St. 204. 


C. There is still another question which may be pro. 
perly presented here with reference to this reeord, and 
that is, that the plaintiff was not prejudiced by the rul- 
ing of the Court below, for the reason that the testimony 
of Darragh and the offers by the plaintiff of other testi- 
mony went only to the question of damages, and not to 
the right of the plaintiff to recover. Before the plaintiff 
could be entitled to a verdict, it was necessary for 
him to prove substantially all of the avertments of. his 
petition, and especially that he was the owner of the 
property. 

The plaintiff's ownership of the property mentioned in 
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the petition was expressly denied in the first answer of 
the defendant, and without proof of such ownership the 
plaintiff was not entitled to a verdict, and it was entirely 
proper for the Court to direct a verdict in favor of the 
defendant—the bill of exceptions showing expressly that 
no other or further testimony was offered by the plaintiff 
other than that of Darragh and the proposal of the plain 
tiff to prove certain other matters. 

Under these circumstances, it 1s respectfully submitted 
that the Court did not err in directing a verdict in favor 
of the defendant, and that no error intervened to the pre- 
judice of the plaintiff by the rejection of the testimony 
offered by him. 


JOHN K. COWEN, 
HUGH L. BOND, JR., 
(Counsel for Defendant in Hrror. 
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THE TOWN OF ANDES VS..ALBERT SLAUSON. 


then 


“Tn witness whereof we have hereunto set our hands and seals and 
and have caused the coupons hereto aunexed to be signed by John 
Dickson, one of our number, this first day of September, in the vear 
one thousand eight hundred and seventy on 


“ANDREW ARMSTI ie 
12 “G. R. SHAFER iL. S 
“JOHN DICKSON IL. s 


~~ 
~ 
+ 
_ 
mi 
— 
/ 


° : | 
i 
; 
4 


“Registered in the county cl 
In WItLhess whereof 
} . - 
hand and official sta 


.. 3 (75 gt Se ] 
pi ++ ant t] rArryNn¢ f n ~~ 
CTR S O1T1ICe OF] Le COUNLYV O| elaware 


? , , , , . 
{ . plarkl n +}, alll ba. i eel 
Line Clerk O| LHe Salad COUTILN Has nereto set his 
] 
Ris 


4 » rr} P } | . > F , | . . 
‘ ‘ 1 . , Ly ‘ry wal. 7 | : a * | » §¢ >>? " 
ANVIT. Phat annexed LO each) OF SaIG DONAS at the time of ts ex 
; ‘ 


eCcution and Issue Was a series OF Coupons, NuMmoereda, respec 


° ’ ’ ’ ’ , } ’ , ‘ 
+ " , id +3 ) ; ‘ " y ) | | } | ‘ ) ? i 
trom one to sixty, Inclusive, and signed by the said John Dickson. 


} % 
one of said commissioners by the daireet n oF s 1 COMIMISSIONers 
, > , , 
wherebv the said defendant promised ana naert . to pay the in 
. " _ 4 \] . 
terest on salad bonds SCcTn -anhbual hn the first « Sor i eh ate 
4 } . } ‘ | { } ) 
september in each year, Unt the principal of s 1 bONdS ShOUId DY 
. oF 5 . 
tne terms thereof become aus and pray Lii¢ that SAald COUPONS are 
A 
sal + « _f V6 i] : > 3 *y> ‘? ‘ llaw 
SUDSLANLIGIIV ID TOrth aS IOliows 


‘Si 7.00. ‘The ‘Town of Andes. COUNTS C>] ey laware. wil pay 
thie bearer hereof. at the Ame ricall Exchange National Bank, in thie 


, ' a . . 
> s ’ . . | ‘ ’ >) ' ’ 
CILY OF INeW York, on the first dav of ——— fie SUI OT seventeen 
, 17) ’ » 3: -— . , , 
pt tig ; . 7: G ; ’ —-2 . ‘ + | .> ‘+ ’ } :) \ 
, , GOATS TOF SIX months mterest then aque on bond No. —. 


S1 7.00. 


AVAL. That thereafter the said COTNMIISSIONers, SO as more sald 


- } -— < i Tae , { ] ‘ f : 

appomted ana qualified, did, in pursu ce of said acts of said Legis 
* i i q 

| 7 . } } ‘ } } } " } ° ' 

‘ YR Zs 6 ) sy | . - ; ' ’ i - | 7} 4 ; trai 1 9 nee : 
lature and econformably\ therewith, dulv delve nd ISSUeC salad 

‘» ; - i - . . i . . -_ - 1. ; 11} 
ls bonds of the defendant, at their par value, to the said ne 


Delhi and Middletown Railroad Company, a railroad eor.- 

poration formed unde r the sald act ol sald Lu eisiature first a 

ited, and received in exchange therefor, as provided in said sec- 
ondly : tae : 
company to an amount equ 
said stock Was duly delive red LO ana AcCeDtU d DY sald di f 1} lant and 
has ever since been and still is held by said defendant or its assigns; 
and that certain of said coupons so as af ) . 
thereafter passed into the possession and heecame the property of the 
plaintiff he rein in) good faith and ior a Va | 
Wit. the coupons numbered 4 o Ze. and Zo. annexed to each ot said 
honds numbers 32. 48. 50. 51]. 57. 58. 59. GO. 61. 64. 65. 66. 67. GS. 69 
70, 71, 72, and 7 
XIX. That the semi-annual interest on said bond number 382, 
which became due Or) the first days of March and ‘el poke Mm be vr. ISS2. 


‘> 
->. 


ars 


THE TOWN OF ANDES VS. ALBERT SLAUSON. {) 


National Bank, in the city of New York, and payment thereof was 
demanded, which Was refused. 

XXIV. That the semi-annual interest on said bond number 58, 
which became due Ol} the first days of March and September, LSS2. 


and the first day of March, 1885, in all the sum of fifty-two ,,°, dol- 
lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons num- 
bers 21, ye A and Zid annexed to said bond, whereby said defendant 
promised LO pay said interest on said dates, to wit, th, e sum of seven- 
teen at dollars on each of said dates, been paid, alt hough Ssanhhie 
were duly presented for payment at said The American Exchange 
National Bank, in the city of New York, and payment thereof was 
demanded, which was refused. 

XAXV. That the semi- ann ual interest on said bond number 59, 
which became due on the first days of March and September, 1582, 
and the first day of heey ISS35, 1n all the sum of fifty-two .° 


1} 
< dol- 
? 
i 
; 


ars, has not been paid, nor have the said interest coupons issued 
therefor In manner and form — to wit, said coupons num- 
bers 21, 22, and 23, annexed to said bond, whereby said de- 


) 
14) fendant promised to pav sald interest on said dates, to wit, 
the sum of seventeen we aoltlars on eaeh of said dates. been 
° 7 7 ‘ . 
paid, although same were duly presented for payment at said The 


| 


American Exchange National Bank, in the city of New York, and 
pay ment thereof was Le manded, whieh Was Tr fused. 

AM ¥ i. ‘| hat the seml-annual Interest On sald bond number Ht). 
which became due on the first days of March and September, 1882, 
“ie the first day of March, 1883, 1n all the sum of hiity- LWO 100 dol- 
la s, has not been paid, nor have thesaid interest co upons Issued tl lere- 
for in manner and form aforesaid, to wit, said coupons numbers 21, 22, 
and : oOo, adbhne xed LO said bond, whi reby said defe ndant promised LO 
Pav aid interest on said dates, to wit, the sum of seventeen > 7 dol- 
lars on each of said dates, been paid, although same were duly pre- 
sented for payvmentat said The American Exchange National Bank, 
inthe citvof New York,and payment thereof was demanded, which 
was refused, | 

X XVII. That the semi-annual interest on said bond number 61, 
which became due Ol) the first days of March and Septem be a LSS2. 
and the first day of March, 1883, in all the sum of fitt V-two 7°)" dol- 
lars, has not been paid, nor have the said interest cou pons Issued 
therefor in manner and form aforesaid, to wit, said coupons numbers 
r4 a 9 and Zar annexed to sald bond, whereby : said defendant prom- 
ised to pay suid interest on said dates, to wit, the sum of seventeen 
a dollars on each of said dates, been paid, although same were 
duly presented for eager = said The American Exchange Na- 
tional Bank, in the citv of New York, and payment thereof was 
demanded, which was refused. 

XXVIII. That the semi-annual interest on said bond number 64, 

which beeatrne due on the first days of March and Septem- 
wi ber, 1ISS2. and the _ day of March, 1885, in all the sum of 
fifty-two Poe doll: afs, has not been pi uid, nor have the said in- 
terest coupons issued therefor in manner and form aforesaid, to wit, 


2— 225 


10 THE TOWN OF ANDES VS. ALBERT SLAUSON, 

said coupons numbers 21,22, and 23, annexed to said bond. where by 

said defendant promised to pay sald interest on said dates, to wit, 

the Sum of seventeen po. dollars on each of sald date s, bi C1) paid, 

although Same Were duly pres nted for pred ment at sald The Ameri- 
Exchange National Bank, in the city of New York, and pav- 

ment thereof was demanded, which was refused. 

AAA. That the semi-annual interest Ol) said bond nunibe I (>, 
which became due OT) the first days of Mareh and Septem be ra LSSZ. 
and the first day of March, 1SS3, 1n all the sum of Gf V-two 20. do}]- 
lars, has not been paid, hor have the said inte rest coupons issued 
therefor In manner and form afore sald, to wit, said COUPONS hunivers 
21, 22, and 23, annexed to said bond, whereby said defendant prom- 
ised to pay said interest on said dates, to wit. the sum of seyentee! 
Py dollars on each of said dates, been paid, | 
duly presented for payment at said The American Exchange Na 
tional Bask, in the city of New York, and payment thereof was 
demanded, which was refused. 

XXX. That the semi-annual interest on said bond number 66, 
which became due OT) the Hirst days of \I; irch and ms 
and the first day of March, 1885,1n all the sum of fifty-two ,°,", dol- 
lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons num- 


bers 21, eM and 59 annexed to said bond, whereby said le t nadant 
promised to pay said interest on said dates, to wit, the sum of seve) 


teen ,°;") dollars on each of said dates, been paid, although same 


were duly presented for payment at said The American 
1S Exchange National Bank, in the city of New York, and pay- 


ment thereof was demanded. which was refused. 
XX XI. That the semi-annual interest on said bond number 67. 


which became due Ol} the first days of NIarech and Sept mi be r. ISS?. 
and the first day of Mareh, 1883, in all the sum of fifty-two .°°. dol- 


lars, has not been paid, nor has the said interest coupons issued 
therefor In manner and form aforesaid, to wit, said coupons num- 
bers 21, 22, and 25, annexed to said bond, whereby said defendant 
promised LO pay said interest Ol) said dates, LO wit. the SUTL oft Seveli- 
teen ;°,°, dollars on each of said dat been paid, although sami 
were duly pres nted for payment ul a The Ameriean exchange 
National Bank, in the city of New York, and payment thereof was 
demanded, which was refused. 


XXAII. That the semi-annual interest on said bond number 68. 


which became due on the first davs of March and September, 1582, 
and the first day of Mareh, 1883, in all the sum of fifty-two {°,") dol 
lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons num- 

+ } } 4 


» & )- > £-e . . i -_ . 
bers 21, 22. and 23. annexed to said bond. wherebv said de 


teen Oe dollars on each of for dat 
were duly presented for meg it at said The American Exchange 
National Bank, in the city of New York. and payment thereof was 


cdemanded, which was refused. 


promised to pay said interest on said dates, to wit, the sum of seven- 
| 


—e ? } 
es, been pala, although same 


XXXII. That the semi-annual interest on said bond number 69, 
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whiel 1 became due on the first days of March and September, 1882, 
ek eee day of Mareh, 1885, in a ll the sum of fifty-two Pe, dol- 
lars, has not been paid, Hor ‘enti the said in terest COUPOns 
i? setiod theeelie i saakdies ond ee ae ae 
coupons numbers 21, 22, and 25, annexed to said bond, 
whereby said d lefendant promised to pay said interest on said dates, 
to wit, the sum of seventeen na dollars on each of said dates, been 
paid, although same were duly presented for payment at said The 
American Exchange National Bank, in the city of New York, and 
Pavel t thereof was demanded, which was refused 
XXXIV. That the semi-annual interest on said bond number 70, 
which beeame due on the first days of Mareh and Septem b r, 1882, 
nd the first day of March, 1885, in all the sum of fifty-two »,°, dol- 
! | 


; 
; 


lave, ine. sak bean geld wen tase: She anid cabana eee 
therefor In manner and form aforesaid, to wit, said coupons num- 
bers 21, 22. and 23, annexed to said bond, whereby said defendant 
promised to pay said interest on said dates, to wit, the sum of seven- 
teen ~°. dollars on each of said dates, been paid, although same 


were duiyv preselted for payment at said fhe American Exchange 
National Bank, in the citv of New York, and payment thereof was 


\AXV. That the semi-annual interest on said bond number 7], 
which became due on the first davs of March and September, 1882 
| ay of Mareh, 1SS838, in all the sum of fifty-two Pa dol- 
een paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons num- 


Oers ‘48 yay and 2). alnexXe¢ d LO SAL bond. whi reb sald defe ndant 


promis d to Pav sald Interest on sale dates, to wit, the sum of seven- 
teen 7°. dollars on each of said dates, been paid, although same 
were duly presented for payment at said The American [xchange 
National Bank, in the eity of New York, and payvine nt thereof was 


| _ ™ 7 
demanded. which was refused 
' rh :, , : >a - 
J) NAXVI. That the semi-annual interest on said bond num- 
oe 


ber ' which be Cali due Ol} the first days of March and 
September, 1SS2 ind the first dav of March. 1SS3, in all the sum 
of fifty-two 5°) dollars, has not been paid, nor have the said interest 
pons issued therefor manner and form aforesaid. to wit. said 
pons numbers 21. 22. and 23. annexed to said bond, whereby said 
defendant promised o pay said interest on said dates, to wit, the 
sum of seventeen dollars on each of said dates, been paid, al- 
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X XXVIII. That the semi-annual interest on said bond number 78, 
hy le sept mber. LSS, 
i 


f 
5 

‘ . ea . De aie —— ‘ ) ; 1} Lf tte, ‘ 5 0 

and the first day of March, 1885, 1n all the sum of fifty-two i599 GOl- 


' 
, ft 


irs, has not peel seni P encnller eden Hegel Bites oper 
} } on . . : 
therefor in manne id form aforesaid, to wit, said coupons numbers 


Cc 


. % Fs } ~>*? ? , ¢ - , : 
21, 22, and 28, annexed { aid bond, whereby said defendant prom- 


. . . } . » el ] , ] | } 7s 5 " ) 
ised to pav said interest on sald dates, to wit, tie sum of seventeen 


lars on each of said dates, been paid, although same were 
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LVI. That the semi-annual interest on said bond number 91. 
which became due on the first days of March and September, 1882, 


} 


and the first day of March, 1885, in all the sum of ten +°,°, dollars, 


has hot bye CT) paid, nor have the said Interest cCOUpONns Issued the refor 


in Manner and form aforesaid. to wit. said coupons numbers 21, 22, 


.)*) ‘ ; } ] . _ } ’ ) } 
and Led. annexed tO said bond. where DV sald delendant promised Lo 
lollars 


pay said interest on said dates, to wit, the sum of three " ; Gaol 
on each of said dates, been paid, although same were duly presented 
for payment at said The American Exchange National Bank, in 
the CILY of New York, and paymeiail thereot was di mance d. which 


Was refuse d. 


' 


30 LVI. That the semi-annual interest on said bond number 

a. which became due Ol} the first days ot Mareh and Sep- 
tem be i+ 1SS2. and the first day of March, ISS5, 1n all the sum of 
ten ;5."; dollars, has not been paid, nor have the said interest cou 
pons issued therefor in manner and form aforesaid, to wit, said 
coupons numbers 21, 22, and 25, annexed to said bond, whereby 
said defendant promised LO pay sald Interest on said ( ites, Lo Will 
the sum ot three "5 dollars Ol} each Ol sald dates, been paid. al 
though same were duly presented for payment at said The Amet 
ean Exchange National Bank, in the eity of New York, and pay- 
ment thereot was dernanded, which was refused 

LVI. That the semi-annual interest on said bond number 98, 
which beeame due OT) the first dl iVS O] \] ire h and Ss pote mMnber, ISS2, 
and the first day ot Mareh, ISS5. 1n all the sum of ten (] llars. 
has hot been paid, nor have the SH1c bnterest Co pons issu: d there 
for in manner and form aforesaid, to wit, said coupons numbers 21, 
ZZ and 235. annexed to sald bond. whereb' Sald aderenadani promised 
LO Par said interest on said dates, to wit, the sum of thre rad dol- 
lars on each of said dates, been paid, although “dine Were GUIY pF 
sented lor payrrnie nt al said Pha Amerlean ne Natlot | Bank 
Lt) the CILY of Ne VW York, and payliie nt thereotl was det rande iwhich 
vas refused. 

IX That thie SCL | mMnual nierest (Tq) Te | i i rh Gi {y4 
which became due on thie first 7 iVS Ol \] rej) ie I SS Z 
ind the tirst dav of Mareh, 1SS3, in ; the sum of ten lollars 
has not been aid. nor have thr said inte Si ¢ UY mis issued therelol 
Ink Manher and fori aforesaid, LO Wit, said COU POTis num be rs Zl, ZZ. 
ana Lo. annexed LO said bond, whereby sald defendant promised to 

pray said interest on sald dates, to wit, the sum of three 
> | dollars Ot) each of sald date Ss, been pala althy Util Salhi Were 
auly presented for prea Vera ht at sald he Ami ricahi Exel pryere 


’ 7 } ; . ’ ~% Y¥ } ’ . 
National Bank in tie City of New YOrk, ana payinent thereo!l was 
demande d. which was refused. 

| \ Ty af t | 7 7 , ‘ ) 11é 7 rare 4 cy? } ~ 7. bond } Baae i . ‘) 
44 . phat Lilt s( mMmi-abnuai bILOT cSt ae ee | i (] BPP Tt bitiilil >] ‘ De 
which became due On the first a : , 
and the first dav of March, 18585, in all the sum of ten ,,°, dollars, 
has not been paid, nor have t! | 
in manner and torm aforesald, to wit, said COuUpoOns 

} . 

(| 


‘> } ] } aa < } 
and 23. annexed to-said bond, whereby said | 
pay sald interest on said dates, to wit, the sum of three ~.”. dollars 


‘> Che = 
) 225 


J ee 


iS The TOWN OF ANDES VS. ALBERT SLAUSON. 


OF) each of said dates, been pAId, ait hough Same were auly pI esented 
for payment at said The American Exchange National Bank,in the 


f 


7 © , | , y | : ; P , 
phC@reol Was demanded. Which Was 


city of New York, and payment t 
refused. 
LAT. That the semi-annual interest on said bond number 6, 


Sp . 
> re 4 | > . " “ ? : ' . -) 

which became due on the first days of March and September, 1582, 
™ — cal > 1} ¢] a _— 

and thie lirst dav ol] March. SS.. 10 all the sum of ten , qdowars, 


: ; , ' al = . _ . -= ~ 
pay said interest on said dates, to wit, the sum of three , - Gowars 

each of said dates. been paid. although same v lulv pi ited 
on each of said dates, been pald, although same were aduliv presente: 


aT : Nas Nats = a 
for pavine nt at said Lhe \meriean Kxehangce Nationa! Bank. in the 
. { , | | ‘ > a ea 
city ol Ni W \ OrkK, and payment t hereof was demanded, whieh was 
refused. 


iN Il. ‘That the semi-annual Interest on said bond numbe l Si. 

a why ly became due (>?) the first davs of Mareh and Septem ber, 

5 ¥- ISS2. and the first dav of March, 1SS5. 1n all the sum of te 
°9%. dollars, has not been paid, nor have the said interest 
coupons issued therefor in manner and form aforesaid. to wit. said 
coupons numbers 21. 22. and 23. annexed to said bond. whereby 
said defendant promised to pay said interest on said dates, to wit, 
the sum of three "Y dollars on each of said dates, been paid al- 


though same were duly presented for payment at said The Ameri- 
ean Exchange National Bank, in the city of New York, and pay- 
ment thereof was demanded, whi 

LATII. That the semi-annual interest on said bond number QS, 


which beeame due on the first davs of March and September. 1SS2. 
and the first day of March, 1883, in all the sum of ten 5°, dollars, 
has not been paid, nor have the said interest coupons issued there- 
for in manner and form aforesaid, to wit, said coupons numbers 21 
29) and 23, annexed tosaid bond, whereby said defendant promised 
to pay sald interest on said dat “ to Ww it. the sum of three . dol- 
lars on each of said dates, been paid, although same were duly 
cl : } » @ Le 8 Alli I i 

present d ior poervernie nt at sata The Am l ican xchange National 
Bank,in the city of New York, and payment thereof was demanded, 


which was refused. 
Pea a's That thie sf mi-al nual interest Ol} said bond numb I" rye 


i | 
: ° 2 B ams ' —— ]. ’ ; " P : ; ‘ ’ 
which became aque on the first davs ol Miareh and September, LSoz. 
= i 

» Ba z F ee os. 2 1] . . f ‘) ; 9% 

and the first day of March, 1883, 1n all the sum of ten °. dollars, 
+ } ost , i. es ~ +] : } + 4 , ) 
has not been pald, nor bave the said interest coupons Issued there- 
‘ i 

: e : " od ] 7 , + ' a ule . <r . . ] e 7 
lor in manner and form atoresaid, to wit, said coupons humbers aa 


2? and 25, ANNEX d tO sald bond, wherebv said defendant promised, 
to pay said interest on said dates, to wit, the sum of three °. dol- 
lars On each O! sald dat S, been paid, although same Were 
29 duly presented for payment atsaid The American Exchange 
’ } 
' 


National Bank. in the ecitv of New York. and payment thereof 


was demanded. which was refused. 

LXV. That the semi-annual interest on said bond number 158, 
which became due on the first days of March and September, 1882, 
and the first day of March, 1883, in all the sum of ten ~.°. dollars, 


i i) t} 5 
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° 4 P , . ae: : . i —— nae 
has not been paid, not have the said interest coupons issued there- 


i 
for in manner and form aforesaid, to wit, said coupons numbers 21, 
y oe « and Z » annexed to said bon d. w lie reby sald cd it ndant promised 
tO pay sa (| mterest on said date Ss, to Wit, the sum ot three ae dol- 
irs on each of said dates, been paid, although same were duly 


3 id The American Exchange National 
Bank, in the city of New York,and payment thereof was demanded, 


1», ISS5,1n all the sum of ten Why, dollars, 
cl have thie said bbLerest pis spe Issued there- 
for in manner and form aforesaid, tO vit. sald « Upons numbers me 
22, and 23, annexed to said bond, whereby said defendant promised 
to pay said interest on said dates, to wit, the sum of three °°. dol- 
1} each of said dat 5. bee 1} pon although same were duly pre- 
sented ror pra Vrrie nt at said The Ame iean exchange National Bank, 
tf New York, and wenn thereof was demanded, which 


— 
a 
= 
a“ 
> a 


ond number 160, 
Septem ber, LSS8zZ, 


LXVII. That the semi-annual interest on said 
‘which beeame due on the first davs of March an 


ne ed 


and the first day of March, 1885, in all the sum of ten 4°, 
4 dollars, has not been paid, nor have the said interest coupons 
Issued therefor Ith = TiANNe! and form aforesaid, LO wit, said 
coupons numbers 21, 22, and 25, annexed to said bond, whereby said 
defendant promised to pay said interest on said dates, Lo wit, the sum 
of thar or oo, dollars on each of said dates, been paid, alt ho of) SALIC 


| 
ee a for payne nt at said The American ee 
oe Y —— * . - ; we 
| Bank, in the city of New York, and payment thereof was 


ci 
lemanded hiel ras reqtus ( 
gmemanaed, Whiilelh Was reruse ‘ 


’ » 1] . ‘ ree 
iT 1 Live hirst cdei\ oO} \I; r i). ISS it) ail thi SULT) O] LCT) goiars 
, } ] 1 4] 
iS ho been paid, nor have tiie ald Interest COUPONS Issued there 
i ; 
} 4 } . 
for in manner and form atoresald » wit. Sald coupons umbers 
! ‘ 1 1 } } , | i — ] — is 
21. 2? and 23. annexed to said bond, whereby said defendant prom- 
’ . ] + . } = + ‘ "si i}, '.*\} q ‘lr 
sea LO pa’ sald terest on sald dates, to wit, the Sum of cwhree . 
} | | } } } } = } ley 
kOoliars Ol CaCl) OL Sa 7. Gates been paid, altnough same were auiy 
os 
: ] . , ’ ; di Tse a +} >), <c¢Tags 
presented fol payliie net at said he Ame rical) exchange Natl Ona 


Dank, in the eitvy of New York,and paym« nt thereof was demanded, 
which was refused. 

LXIX. That the semi-annual interest on said bond number 162, 
which became due on the first days of March and 


the first day of March, 1585, in all thre Sum of ten YK dollars, 


for in manner and form aforesaid, to wit, salad COUPONS numbers 4 
2? and 23, annexed to said bond, whereby said defendant promised 
' ston said dates. to wit. the sum of three po doll ars 
y presented 


—— 


"e 
‘ ; : me 
on each of said dates, been paid, although same were du 


] 
payment at said The American Exchange National Bank, In the 
city of New York, and payment thereof was demanded, which was 
refused. 
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9 3g LXX. That the semi-annual interest on said bond number 

163, which became due on the first days of March and Sep- 
tember, 1SS2, and the first day of Mareh, 1SS3, in all the sum of 
ten (°°, dollars, has not been paid, nor have the said interest cou- 
pons issued therefor in manner and form aforesaid, to wit, said 
COUPONS numbe rs 21. yy and Ze. annexed LO sald bond, whereby 
said le fendant promised LO prt sald inte rest on sald dates, LO Wit, 
the SUM oft three ?_ dollars OT) each of said dates, been paid, al- 
though same were duly presented for payment at said The Amert- 
ean Exchange National Bank, in the city of New York, and pay- 
ment thereof was demande dd. which Was retused., 

LXXI. That the semi-annual interest on said bond number 164, 
which became duc Ot) the first days Ol Mareh and Septe mber, 1852, 
and the first dav Ol Mareh, ISS5, 11) all thie Sul of ten i do lars, 
has not been paid, nor have the said interest coupons issued there- 

I bOrin aforesaid, LO wit, sad COUPOns numbers 21, 
22, ahd 23, annexed to said bond, whereby said defendant promised 
LO pay sald interest on said dates, to wit. the sum of three on dol- 
lars Ol) each of said dates, been pad : although samme Were duly pre- 
sented for payme! tsaid The American Exchange National Bank, 
In the city of New York, and payment thereof was demanded, 
which was refuses 
LAAT. Th: mi-annual interest on said bond number 166, 


which became due on the first davs of March and September, 1882, 


» tr 


—s 


4 | - } . ; : ) . i. 25. / 
and rie 6first Clit QO] \l ce Gene LSSo. It) chal he sum of ten 


A 


} } 

dollars. 
} . : : 

ie said interest coupons Issued there- 


| ‘ . 
has not peen pald. nor have 
ene form atoresaid. to wit. sald COUPOTs numbers 21. 


for 1) paddy 
yy Ae ana vo, annexe d LO sald bond, whereby sald defendant promised 
to pay said interest on said dates, to wit, the sum of three ,,°, dol- 
lars on each of said dates, been paid, although same were 
ov duly presented for payment at said The American Exchange 
National 3 ink. inn thre CIty of New York. and pray tie hit thereof 

was demanded, which was re 
LAATIL. That the semi-annual interest on said bond number 167, 
which became due on the first days of March and September, 1882, 
and the first day of March, 1855, mn all the sum of ten "5 | 
has not been paid, nor have thre said inte rest COUPONs issued there- 


-“ 


im =? 
» 4) 1 


for in manner and form aforesaid, to wit, said coupons numbers 21, 
22, and 2d, annexe d to sal bond, whereby said defendant promise d 
to pay said interest on said dates, to wit, the sum of three ~.°, dol- 
lars on each of said dates, been paid, although same were duly 
presented for payment at said The American Exchange National 
Bank, in the city of New York, and payment thereof was demanded, 
which was refused. 
LXNAIV. That the semi-annual interest on said bond number 169, 
which became due on the first days of March and September, 1882, 
and the first day of Mareh, 1883, in all the sum of ten an dollars, 
has not been paid, nor have the said interest coupons issued there- 
for in manner and form aforesaid, to wit, said coupons numbers 21, 
22, and 25, annexed to said bond, whereby said defendant promised 
to pay said interest on said dates, to wit, the sum of three oy dol- 
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lars on each of said dates, been paid, althougn same were duly pre- 
sent ted f for paymental sald The American exchange National Bank. 
In the city of New York. and payment thereof was demanded, 
which was refused. 

LXXV. That the semi-annual interest on said bond number 171, 
which became due on the first days of Mareh and sept aon ISS?, 
and the first day of Mareh, 188: , in all the sum of ten {5° dollars, 

has not been paid, nor have the said Interest coupons issued 


5 HY therefor In manner and iorm aforesaid, to wit, said coupons 
numbers 21. 22. and 23. annexed to said bond, whereby said 
defendant promised tO pay said Interest on said dates. tO Wilt, the 


sum of three P”. dollars on e: ach of said dates, been paid, although 


sume were duly presented for payment at said The American Ex- 
change National Bank, in the city of New York, and payment 
thereof was demanded, which was refused. 

LAXVI. That the semi-annual interest on said bor.d number 
172, which became due on the first days of March and Septem ber, 
S82, and the first day of March, 1555, in all the sum of ten {5° dol- 
lars, has hot been paid, hor have the sald lnterest COUPOTS issued 
therefor in manner and form aforesaid, to wit, sald coupons num- 
bers 21, 22, and 23, annexed to said bond, whereby said defendant 
promised to pay said interest on eS eee three 
) if dollars on each of sald dates, been pala, Ithor orl saine were duly 
presented for payment at said The | ae ee xchange National 
3: werk in the CILY of New York, and pra ment ther of was de manded, 
while ‘hh Was refused. 

LXXVII. That the semi-annual interest on said bond number 
70, which become due (1) the first days O] NI: ire I and ‘el pole mber. 
ISS2, and the first day of March, 1585, 1n all the sum of ten 


} 7] ! } } dbs 
; ié . .Y va ‘ : . ’ 1" 4) ’ " ‘31 (oct (> 
adoiars, has hot been praia, nor have Line said Interest Coupons 


issued therefor in manner and form aforesaid, to wit, said COUPONS 
1umbers Zi, yf and Zo, annexed to said bond, where by suid de- 
fendant }? rromised to pay said interest on sald date Ss, - wit, the sum 
of three 1 dollars on each of said dates, been paid, a Ithough same 
were duly presented for payment at said ‘Thi Amuriean: Beclames 
National Bank, in the city of New York, and payment thereof was 
demanded, which was refused. ! 

LXXVIIIL. That the semi-annual interest on said bond number 

176, which became due on the first days of March and Sep- 
Ste tember, 1882, and the first day of March, 1883, 1n all the 
sum of ten Po dollars, has not been paid, nor have the said 

Interest COUpOns issued therefor nn manner and form aforesaid, LO 
wit, said coupons numbers 21, 22, and 25, annexed to said bond, 
whereby said defendant promised LO pay suid interest on said dates, 
to wit, the sum of three ~,°; dollars on each of said date s, been paid, 
although same were duly presented for payment at said The Amer- 
ican Exchange National Bank, 1n the city of New York, and pay- 
mnent thereof was - demanded, which was refused. 

LXXIX. That the semi-annual interest on said bond number 
177, which became due on the first days of March and September, 
1882, and the first day of March, 1883, in all the sum of ten 4;’5 dol- 


i hs 43 


bo 
ts 
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lars, has not been paid, nor have the said — coupons issued 


I 
therefor in manner and form aforesaid, to \ ‘it. said aa hake hnum- 
} 
I 1d 


ers 21, Ze and 2D, annexe d LO sald bone ch ereby ; ( di ndant 
promised LO pay s iid interest on said r pog LO wit. the sun of three 
?°, dollars on each of sald dates, been pal d.altt iugh sami were duly 
pres nted for payiment at SS Wd The Ameri cA) I XC hange National 


{ i 
) |. } te rN | ricl t f r¢) 
Dank. ni the Cltbv Oo] NeW York, and paViInenl there Colt Was Gelnadhnaed, 


which wus refused 


LXXX. That the semi-annual interest on said bond number 
i78, which became due on the first days of Mareh and OPE mber, 
ISS?. and the first dav of Mareh, 1883, in all thi m of ten dol- 
lars hisas not. oeel) | ref hho) have thy said Interest COUPOTIs ssued 
therefor In ma r and form aforesaid, to wit, said coupons num- 
bers 21, 22. and 23, annexed to said bond, whereby said defendant 
promised to pay said interest on said dates, to wit, the sum of three 
ee dollars 1) each O} sad dates, bee Cll paid, although same were 
quiy pres hited for payimentat said ‘The American Kexchange National 
Bank, in the city of New York, and payment thereof was demanded, 
} } ] 


LXNNNXI. That the semi-annual interest on said bond num- 


2O ber 179. which beeame due on the first davs of Mareh and 
September, 1SS2. and the first dav of Mareh. 1883. in all the 
sum of ten dollars, has not been paid, nor have the said interest 
coupons Issued therefor In manner and form aforesaid, to wit, said 
coupons numbers 21, 22, and 25, annexed to s bond. whereby said 
‘ 
defendant promised to pay said interest on said dates, to wit, the sum 
e 4] ’ ee 
OF three , irs Ol Cac) ¢ sald dates, been praia mibhouglh sane 
were duly presented for payment at said The American Exchange 
National Bank, in thi tv of New York ld payne thereof was 
demanded, which was refused 
Oo. 0.47 l} he sein annual interest on said b l l number ISO 
which pecan d le on Ul irs! davs of Nay ly ana sept poe! ISS 
and Lie first 7 \ \] I) ISS5., In all Lhe SUM OF ten dol- 


therefor In manner and form aforesaid to wit, said coupons num- 
bers 21. 22. and 25. annexed to said bond. whereby said defend 
ant promised to pay said interest on said dates, to wit, the sum of 
three .°, dollars on each of said dates, been paid, although same 


were duly por sented for pavinent at said The Am«¢ rican Ikixchange 
National Bank, in the city of New York, and paym nt thereof was 
demanded, which was refused. 

PXAANILL, That the semi-annual interest Ol} sald bond number 
IS]. whieh beeame due Ol} the first days of Mareh and September, 
[SS2 », and the first gay O} Mareh, ISS3. 1 all the suin of ten ay dol- 

rs, has not been paid iesaid interest coupons issued there- 
for in manner and form ,to wit,said coupons numbe rs 2], =a 
and 235, annexed to said wher whereby said defendant promise d to 
pay said interest on said dates, to wit, the sum of three ,°°, dollars 
on each of said dates, been paid, although same were duly presented 
tor payment at said The American Exchange National Bank, 


ul | 
~~ 
* + 
wwe 
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() In the city of New York,and payment thereof was demanded 
which was refused. 
ILAXNXAIV. That the semi-annual interest on said bond number 


ISS. whieh became due on the first davs of March and Septem be 
i 
i 


» 


) 


ISS2, and the first day of March, 1883, in all the sum o 
lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons numbers 
21, 22, and 25, annexed to said bond, whereby said defendant prom- 
ised to pay said interest on said da 
wi¥ dollars OT) each of said dates, been paid, although same were 
duly presented for payment at said The American Exchange Na- 
tional Bank, in the city of New York, and payment thereof was 
demanded, which was refused. 

LANNY. That the semi-annual interest on sald bond number 
IS8, which becarne due on the first days of March and Septem- 
ber, ISS2, and the first day of Mareh, 1883, in all the sum of ten 


9 se ; 
dollars, has not bee I paid, nor have the said interest COUPOns 


7. te 
h* 
| 

Len . dol- 


‘? 


. , 
tes, to wit. the sum of three 


i 


issued therefor in manner and form aforesaid, to wit, sald coupons 
numbers 21, 22. and 23, annexed to said bond, whereby said defend- 
anit promised Lo pci sald interest On) sald dates. to wit. the sum of 
°”” dollars Ol} each of said dates, been paid, although same 
were duly presented for payment at sald ‘The American Exchange 
vational Bank, inthe city of New York, and pavment thereof was 
demanded, which was refused. : 

LAAA VI. That the semi-annual! interest On Salad bond number 
IS9, which became due on the first days of March and September, 
1SS2, and the first day of Mareh, 1883, in | 
lars, has not been paid, nor have the said interest coupons issued 
therefor In manner and form aforesaid, to wit, said coupons num bers 
21, 22. and 23, annexed to said bond, whereby said defendant prom- 

ised Lo pay sald interest Ol} sald dates. to wit. the sum of 


1 | three =?,", dollars each of said dates, been paid, although same 

were duly presented for payment at said Th 7 
change National Bank, in the city of New York, and payment 
thereof was demanded, which was refused. 

LAAXVII. That the semi-annual interest on said bond number 
190, which became due on the first daysof March and September, 1852, 
and the first day of March, ISSS5, 1n all the sum of ten a0 dol 
lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons numbers 
21, 22, and 23, annexed to said bond, whereby said defendant prom- 
ised to pay said interest on said dates, to Wit. the sum of three 
duly presented for payment at said The American Exchange Na- 
tional Bank, in the city of New York, and payment thereof was 
demanded, which was refused. 

LXXXVIII. That the semi-annual interest on said bond number 
194, which became due on the first days of March and September, 1882, 
and the first day of March, 1883, in all the sum of ten O° dol- 
lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons num- 


°”- dollars on each of said dates, been paid, although same were 
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| interest Col nt issued there- 


has not been paid, nor have the sat 
for in manner and form aforesaid, to wit, said cot pons numbers 2] 
ZZ 1nd 25, annexed to sa (| b nd w hie reby sald defendant promised 
to pay said interest on said dates, to wit, the sum a three 7°, dol- 
irs on each ol sald dates, been paid, although Same were dul 
presented for payment at said The American Exchange National 
Bank, in the citv of New Yor! nd payment thereof was demanded, 
Which Was relu ed 

CXVIIL. That thesemi-annual interest on said bond number 254, 
vhich became due on the first days of March and September, 1582, 
and the first day of March, 1885, in all the sum of ten 4°,°5 dollars, 
has not been paid, nor have the said interest coupons issued there- 
for in nner and form aforesaid, to wit, said eoupons numbers 21, 
2? and 23, annexed to said bond, whereby said defendant promised 
to pay said interest on said dates, to wit, the sum of three 5’) dol- 
lars on each of said da been paid, although same were duly pre- 
sented for payment at said The American Exchange National Bank, 
in the city of New York, and payment thereof was demanded, which 


Was refused 
, : l vay] +} aid bond number 


terest on sai 


ry | ( XTN Thatthe semi-annual i] 
i the first davs of March and Sep- 


i ‘4 ‘ 
} , ,”* } . , ‘> = } . 
d the first day of Mareh, 1SS5,1n all the sum of 


tember, ISS2, an Hl 
ten + dollars, has not been paid, nor have the said interest 
COUPOTIs ssued ther for in manner and form aforesaid, LO Wit. said 
coupons numbers 21, 22, and 25,annexed to said bond, whereby said 
defendant promised to Days iid interest on said dates, to wit, the sum 
of three »°, dollars on each of said dates, been paid, although same 
were duly presented for payment at said The American chan 
National Bank, in the city of New York, and payment thereof was 
demanded, which was refused 
GNX. That the semi-annual interest on said bond number 258, 
which became due on the first davs of March and September, 1882, 
and the first day of March, 1885, in all the sum of. ten ,°,°; dollars, 
has not been paid, nor have the said interest a Issued there- 
for in mapner and form aforesaid, to wit, said coupons numbers 21, 
and 25,annexed to said bond, whereby said def mes int promised 
i dat LO i. the sum of three - dol- 


LO pay sud Interest clit Cat Ul ' 
} _ } ae } 
L1d been paid ; alt hough Same Were duly 


{ 11d Phi we 1ean exchange National 
bank, in the city of rN w York, and payment thereof was demanded, 
which was refused 
CXXI. That the semi-annual inte rest on sald bond number 259, 
which beeame due on the fi { MM: rch and Sept mbet ISS2. 
and the first day of March, ISS3, in on the sum of ten 7°," iediasn 
paid, nor have the said interest coupons issued there- 
to wit, said coupons numbers 21, 


ow 


has not bi 


for in manner and form atoresalid 


vhereby said defendant promise d 
ud dates, to wit, the sum of three °° dol- 
lars on each Ol said dates, been paid, although Ssaine were duly 
presented for payment at said The American Exchange Nation: i] 


se) ~>*? . , a a } 
and 23. annexed to said bond, 


. cil 


LO pay sald tmnter 


PEI 
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o2 Bank, in the city of New York, and payment thereof was de- 
manded, which was refused. , 
XIL. That the semi-annual interest on said bond number 260, 
became due on the first days of Mareh and September, 18582, 


, 
i 


and the first day of March, 1885, in all the sum of ten ».°, dollars, 


has not been paid, nor have the said interest coupons issued there- 
for in manner and form aforesaid, to wit, said coupons numbers 
nid wid an = 25, annexed to said bond, whereby said defend: nt prom- 
sed t * said interest on said dates, to wit, the sum of three 5° 
1 ae irs on each of said dates, be 1} paid, although Satine were duly 
presented for payment at said The American Exehanee National 
Bank, in the city of New York, and payment thereof was demanded, 
which was refused. 
CNXXIII. That the ser 
which bee a days of March and September, 1882, 
and the first day of Mareh, 1883, in all the sum of ten Li deerme 
has not been paid, nor swnid the said interest coupons Issued there- 
for in manner and form aforesaid, to wit, said coupons numbers 21, 


ni-annual interest on said bond number 261. 


for 
22, and 25, annexed to said bond, whereby said defendant promised 
tO pay said interest on sald dates, to wit. the sum of three =? dollars 
on each of said dates, been paid, although same were duly presented 
for payment a t said The American Exchange National Bank, in the 
city of New Tork. and payment thereof was demanded, which was 

CXNIV. That the semi-annual interest on said bond number 262, 
ich beeame due on the first days of March and September, 1882, 
and the first day of Mareh, 1885, 1n all the sum of ten ,°,°, dollars, 
has not been paid, nor have the said interest coupons issued there- 


for in manner and form aforesaid. to wit. said coupons numbers 21. 
yay A and yey annexed LO said bond. where by sald defendant promised 


LO pay said interest On said dates, to wit. the sum of three 
53 °° dollars on each of said dates, been paid, although same 

were duly presented for payment at — The American Ex- 
change National Bank, in the city of New York,and payment thereof 
was demanded, which was refused 

CNXV. That the semi-annual interest on said bond number 
264. whieh beeame due on the first days of Mareh and Sep- 
tember ISS2, and the first day of March, 1885, in al] thie Sum of 
ten 5 | dol lars. has not been paid, nor have the sald interest Ccou- 
pons issued therefor in manner and form aforesaid, to wit, said 
coupons numbers 21, 22, and 25, annexed to said e id, whereby 
sald defendant promised to pay said interest on said dates, to wit, 
the sum of three ~,°; dollars on each of said dates, been paid, al- 
ing same were duly presented for payment at said The Ameri- 

1 Exchange National Bank, in the city of New York, and pay- 
sae thereof was demanded, which was refused. 

CXXVI. That the semi-annual interest on said bond number 265, 
which became due on the first days of March and September, 1882, 
and the first dav of March, 1883, in all the sum of ten po. dollars, 
has not been paid, nor have the said interest coupons issued there- 
for in manner and form aforesaid, to wit, said coupons numbers 21, 
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274, which become due on the first days of March and September, 
1882, and the first day of March, 1583, in all the sum of ten ~, 
dollars, has not been paid, nor have the said interest coupons 
issued therefor in manner and form aforesaid, to wit, said coupons 
numbers 21, 22, and 25, annexed to said bond, whereby suid de- 
ti ndant promised Lo Day sald interest Ol) said dates. LO wit, the sum 
of three 20. dollars on each of said dates, been paid, although same 
were duly presented for payment at said The American Exchange 
Nationa! Bank, in the city of New York, and payment thereof was 
demanded, which was refused. 
CXXXIL. That the semi-annual interest on said bond number 
Pe enrages due on the first days of March and September 
ISS2, and the first day of March, 1885, in all the sum of ten °°. dol- 
lars, has not been paid, nor have the said interest coupons issued 
lereior In mMmahnher and form aforesaid, to Wilt, said Coupons nuMm- 
ers 21, 22, and 25, annexed to said bond, whereby said defendant 
promised o pay said interest on said dates, to wit, the sum of three 

(yy dollars on each of said dates, been paid, although same were duly 
pI ‘ese nted for payvinre nt at sald The Ameée rican le Keh wee Na 
Bank, in the citv of New York, and payment thereof was demanded, 
which was refused. , 

CAXAAIII. That the semi-annual interest on said bond number 


21. which became due On) the first days ot Mareh and si })- 


me 


t] 


7k. i call a » 3 1 4] 
OY Lem ber, 1SS822. and the iirst day Ol Marelh. iSdo, 1D all the 
' ; 90 ] 1] . | | ~ | 

Summ Of ten wee dollars. has not. peen Pala, nor have thre sold 


interest coupons issued therefor in manner and form aforesaid, to 
wit, said coupons numbers 21, 22, and 25 | 
whereby said defendant promised to pay said interest on said dates, 
to wit, the sum of three T00 dollars on each of said dates, been paid 
although same were duly presented for payment at said The Amer- 
ican Exchange National Bank, In the city of New York, and pay- 
ment thereof was demanded, which was refused. 


CXXXIV. That the semi-annual interest on said bond number 


20), which became due on the first days of March and Septem be ¥ 
LSS2, and the first day of Mareh, 1883, in all the sum of ten ,' dol- 


lars, has not been paid, nor have the said interest coupons issued 
therefor in manner and form aforesaid, to wit, said coupons num- 
bers 21, 22, and 23, annexed to said bond, whereby said defendant 
promise d to pay s suid interest on said dates, to wit, the sum of three 
TIh dollars on each of said dates, been paid, although same were 
duly presented for payment at said The American Exchange National 
Bank, in the citv of New York, and payment thereof was demanded, 
which was refused. 

CXXXV. That the semi-annual interest on said bond num- 
ber 290. which beeame due on the first days of Mareh and Sep- 
tember, 1882, and the first dav of Mareh, 1885, in all the sum of 
ten 20 dollars, has not been paid, nor have the said interest cou- 
pons issued therefor in manner and form aforesaid, to wit, said 
coupons numbers 21, 22, and 23, annexed to said bond, whereby said 


defendant promised to pay said interest on said dates, to wit, t he sum 
of three ~.°, dollars on each of said dates, been paid, although same 
= 
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THE TOWN OF ANDES Vs. ALBERT SLAUSON oO 


. : , ‘ . 
in . 4 ™ si . . ; an 
QO] the LAWS O} the State of New York. and Was ali 
\: ; 
1 


ecounty of Delaware and in the northern | 


4 > } ® ; { } , | } } 
Phe defendant, further answering sald OMplalhet denies that the 
| } f } sy , ] \ 1<) '? 4 " ? , , , sy tty + 
adelendan mas AYN KRTPOY Cue’ O] PLPLOOT TID EL id LIC TeOL stl icleh tl LO 
} ] } ’ ; ] } : - } : 
rim a belief as to each and every of the allegations contained in 
sald complaint, excepting the allegations hereinbefore admitted 
} 
SFecohnad (TeTepSt 


ri’) } {" +} : : 1 , 7. ] ' wat _ : 
Phe defendant, lurthner answerlng sald compialht and as a furthet 


] : 1] : . j | 
defense thereto, alleges, upon Intort lon ana bellel, that the plain 
s 
oe S| " +) he oy oy ot , sift * ‘ 1 v) ivy ‘ ot} } + | otf 1, . } -~ 
bees he not I ht rea Perry ih} Pte res iii CES 8 iCCULGUEs . Lidcit Live DOHAS, 
a ‘ 
} 2 : } } } ° 

‘ ‘ | > " '+) ’ ; | 

coupons, and obligations set forth in the complamt herein, 1 any 
+ . . . 

Stl I) were ever Issued, were at the Ine OF The commencemedltl 
ao) " . | , ’ ] | — } : 
O93 of this action in faet the property of and belonged wholly o1 

i i . 


In part to George H. Millard, the Hludson City Savings In 
stitution, the Kingston National Bank of Kir 
Rondout Savings Bank, David Kennedy, Mrs. Columbus ' Deu 
cen, James Stewart, Lyle Thompson, James \I aera newt \I. 
Phvfe, Elizabeth Hastings, John Phyte, Mary Douglass, John R 
Newrirk, Kate = Campbell, Thomas Lee, Wilham Gladstone, 
Thomas FE. Hastings, Janette Ek. MeMurdy, the Town of Delhi, and 


. 
i 


t } ’ . . ] ets . hy y)}¢) +} ‘ . — } ] : } 
OLNeP persons ald sania Wilose hames are UNKNOWT LO oe 


“7 i « | | } ’ ‘37 ,’ } f ana ‘ITI? t ac mt. \ am ¢ | 
and ali ol whom are reslaeves alld CIlLIZeCNs OF LINe Asta oe O'K. 

} ! } . | ] . ] . ’ i » : : 
ld the sald persons are each of them the real ae plaintiff Il) 1hl- 

| . i 
terest in this action, and this action 1s prosecuted on the behalf and 
‘ 
lO] the benefit of each Of Sald persons. 
7 
’ | 
hy ra (Je Tel se 
? 7 ] } ] ] . 
j ‘ j . —. 
hae defen net, Urloel inswerihe the s i complaint ane as a 
4 
fathne dafae 4] ‘ (== that t ¢] tin f ¢} aT " 
ibner adetense hereto, aileges Lhe time ol ne commence 
] 7 
ment of this ac On there was anovhel cvLION penuIlMg mad undetel 
} . 7 ' 

mined in the supreme court of the State of New York. commenced 


pursuant to the laws of the stat of New York against the said 
George H. Millard, Hudson City Savings Institution, Kingston 
National Bank, Rondout Savings Bank, Mrs. Columbus Van Deu- 
David ens edy, James Ne) ward, the ‘Town of Delhi, John RR. 
Newrirk, ‘Thomas Hastings. James \] Hlastings, elizabeth Hast- 
Ings, Sarah M. Phy fe, John Phvfe, Lyle Thompson, Mary Doug 
lass, Kate M. Campbe I, Thomas [Lee, Janette I. MeMurdy 
O4 who were then the owners and holders of the bonds, coupons, 
and obligations set forth in the complaint, if any such were 
ever issued, and against other persons 6. ye parties thereto; the 


object of which action and relief demanded therein was to restrain 
the said persons so holding and owning the said bonds, coupons, 
and are a png from transferring the same and from enforeing and 
coll cting them against and from the defendant in this action or thi 
plaintifl in said action or other tax-payers of the defendant and the 
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THE TOWN OF ANDES VS. ALBERT SLAUSON. {] 


IV. That the first of said acts is chapter 140 of the laws of the 
State of New York for the vear 1850. and the second of said acts is 
chapter 907 of the laws of said State for the vear 1S69, to which 
and to any and to all amen = nts of same plaintiff prays leave to 
refer as if part of this complaint, with the like effect as if same were 
fully set out herein. 

V. That in pursuance of said acts of the Legislature Andrew Arm- 
strong, John Dickson, and G. R. Shafer, who were respectively free- 
holders, residents, and tax-payers within the corporate limits of said 
defendant, were thereafter duly appointed commissioners for said 
defendant, pursuant to and to carry into effect the purposes and pro- 
visions of the said acts of the said Legislature, and that said eom- 
missioners subsequently qualified and entered upon the discharg 
of their duties. 


VI hat thereafter.and in aececordanee with said last-me ntione d 


act, the said commissioners duly executed cert: ain bonds of the said 

defendant , da ted the first day of Ss pole mber, 1S71. ich of ‘the di 
nomination in amount of one asanmad dollars beccunine 

i] due and payable at the expiration of thirty years from their 


date and bearing interest at the rate of seven per cent. per 
annum, payable semi-annually, on the first days of March and Sep- 
tember in each year, and numbered, respectively, 1, 2, 5, 4, 5, and 


substantially 1h) form as follows: 
“No —. S1 O00. 
UNITED STATES OF AMERICA. 
“ Stale of New York, Town of Andes, County of Delaware. 


‘Issued by virtue of an act of the Legislature of the State of New 
York entitle 1d An act to authorize the formation of railroad COPPOra- 
tions and to regulate the same, passed Ap il 2nd, 1850, and an act 


to amend an act entitled An act to authorize the formation = rail- 
road corporations and to regulate the same, passed April 2nd, 1850, 
so as to permit municipal corporations to aid in the construction of 
railroads, passed May 18th (1869), — sixty-nine, three-fifths being 


pres nt 

hese acts authorize any city or town, except in the counties of 
New York, Kings, Erie, Greene, Albany, Westchester, Ontario, 
Seneea, Yates, Onondaga, and — to subseribe to the stock of 
any railroad corporation formed in pursuance of said acts, and these 
acts authorize the ‘Town of aie LO subseribe LO the stock of the 
Delhi and Middletown Railroad Company and to issue town bonds 
In payment thereof, all necessary and legal proceedings having been 
taken and had under said acts. 

“ Know all men by these presents that we, oo undersigned, com- 
missioners under the above-entitled acts for the town of Andes, in 
the county of Delaware and State of New York, upon the faith 

and credit and in behalf of said town, for value received, 
42 promise to pay to the bearer the sum “ one thousand dollars 
on the first day of September (1901), nineteen hundred and 
one, at the American Exchange National fenke in the city of New 
6—225 
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first days of March and September, 1883, in all the sum of one hun- 
dred and forty dollars, has not been paid, nor have the interest cou- 
pons therefor, issued in manner and form aforesaid, whereby said 
defendant promised to pay said interest on said dates, to wit, the sum 
of thirty-five dollars on each of said dates, been paid, although same 
were duly presented for payment at said The American Exchange 
National — In the city of New York, and that payment thereof 
was demanded and ciao 

74 a That the semi-annu: 

h became due On the fi ) and September, 
ISS2Z, and the first Gays M: ire I and me pl mber, LSS5, 11) all the 
hundred and a dollars, has not been paid, nor have 
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the interest coupons therefor, issued in manner and form aforesatd, 
whereby said defendant promised to pay said interest on said dates, 
tow if Lie sum of thirty-five delioein Ol} each of sald dates, been paid, 

though same wer wh presented for payment at said The Amer- 


ican Exchange pee a in the city of New York, and that 
pra yraie lit there OF Was » de nati le « and i? fuss dl. 

XL. That the semi-annual interest on said bond number 3, which 
Hecalhne dur on the first days of Mareh and Septem b i 1882. and 
also that which became due on the first days of Mareh and Septem- 
ber, 1SS3, in all the sum of one hundred and forty dollars, has not 
been paid, nor tiave the Wn terest COUPON s the refor, issued in) manner 
and form aforesaid, whereby said defendant promised to pay said 
interest on said dates, to wit, the sum of thirty-five dollars on each 
of said dates, been paid, although same were duly presented for 
The American Exehange National Bank, 1n the 
city oft Ne W York, and that payment the reol was there demanded 


XII. That the semi-annual interest on said bond number 4, which 
OT} the first d: ivsof AVE ive hy and Septem ber, LSS2. and also 


} 1 ? } , ce ? ‘ } 

that which became due on the first davs of Mareh and Septem ber, 
: } ’ } ' } 4 
ISS8, in all the sum of one hundred and forty dollars, has not been 
? ¥ . . } . 
pala, | l maw Lilie Ssald interest eoupons therefor. msued In Mmanher 
L] res \ ] by Lic lef, 1. | 1° micerd 1¢ ‘y U7 Sic 
t cA lt] iid] \\ top Roi 92. Sci i'l {jt i naalh Pyotr j ) pay cll 

at ] , . + : , 7s. 
nterest on said dates, to wit, the sum of thirty-five dollars 
— } } ] . . Das 
io Oh each Of Sa | dates, peen paid though same were duly 
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THE TOWN OF ANDES VS. ALBERI SLAUSON, 49 


York entitled An act to authorize the formation of railroad corpora- 
tions and to regulate the same, passed April 2nd, 1850, and an aet 
to amend an act entitled An act to tape the formation of rail- 
road corporations and to regulate the same, passed April 2nd, 1850, 
so as to permit municipal corporations to al ‘ rn thie 

railroads, passed May 18th (1569), — sixty-nine, three-fifths being 
present, 

‘These acts authorize any city or town, except in the counties of 
New York, Kings, Erie, Greene, Albany, Westchester, Ontario, 
sent Ca. Yates, ( nondaga, ana Niagara, LO subseribe LO the stock of 
any railroad corporation formed 11) pursuance of sald acts, and these 
acts authorize the town of Andes to subseribe to the stock of the 
— and Middletown Railroad Company and to issue town bonds 
in payment thereof, all necessary and legal proceedings having been 
taken and had under said acts. 

‘know all men by these pore sents that we, the undersigned, com- 
missioners under the above-entitled acts for the town of Andes, in 
the county of Delaware and State of New York, upon the faith 


- , ’ ’ } . | ? it, ¥ Te . :> . - ] . es 
So and eredit and in behalf of said town, for value received, 


-construction of 


promise to pay to the bearer the sum of one hundred dollars 
on the first day of September (1901), nineteen hundred and one, at 
the American Exchange National Bank, in the city of New York, 
with interest at seven per Cent. per annum, pavable seml- annually, 
on the first d: iys of March and Septem ber In each year, at the same 
place, on the presentation and surrender of the coupons for such In- 
terest, hereto annexed. 

“Tn witness whereof we have hereunto set our hands and seals 
and have caused the COUPONS hereto annexed to be signed by John 
Dickson, one of our number, this first day of September, in the year 
Ole thousand eight hundr d and seventy-one 

“JOHN DICKSON. [L. s.] 
‘G. R. SHAFER. [L. S. | 
ANDREW ARMSTRONG. [t. s.] 


L. 3S. 


7 Registered in the ry Aeon te emi the cor — f Delaware. 
“Tn witness whereof the clerk of t id county has “on reto set his 


hand and ofticial seal. 


‘lt hi SMITH H. WHITE, Clerk.” 


XXXII. That annexed to each of said bonds at the time of its ex- 
ecution and issue was a series of coupons, numbered, respectively, 
from one to sixty, inclusive, and signed by John Dickson, one of 
sald commissioners, bv the direction of said commissioners, whereby 
the said defendant promised and undertook to pay the said interest 
on such bonds semi-annually, on the first days of March and Sep- 
tember in each year, until the | prince 1] pal of said bonds should by the 
terms thereof become due and payable; that said coupons are 311 b- 


stantially in form as follows: 


$3.50. The Town of Andes, county of Delaware, will pay the 
bearer hereof, at the American Exchange National Bank, In 
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86 the city of New York, on the first day of ——, 15—, the sum 
of thre nid qolars for S1X months’ interest OF) sald bond 


«gO FY JOIN DICKSON, 


‘( Oona: S87 ODCT 


XXXITI That thi re after the sald commission: rS SO as aforesaid 


. , hee . . sat : 
appoint d and qualified did, 1n pursuanee of Sald aets of said Legis- 


i 
= ? | } } ] 

lature and econtiormably rhneretlo. qjuli\ delive and =S{t] ¢ ‘ 11d] Hol als 

. - } , < , -_ . sa , , ‘} 1} ° ’ re 
of the defendant, at their par value, to said The Delhi and Middle- 

i 

Pia ' a  ¢s ae. gen: mae a. 

town Railroad Company a railroad corporation formed under said 
. i 

. | t . ~ ’ [ j 7 , | 

act of] the ly mislature of the. State of New York Wrst apo recited 

' 7% ] ; ] t . , ] ; - ] 
cL it reecelveqd il (1) £} nll ere i Ai Rh }) VvVIded saa Sl j = ‘ yracad \ 
hov - ids] I F c ae 
avoove mentvohned ACI Ol Salad ACOUIS1ALUPre, SLOCHK Ui sali COMpPAanyYy 

| 7 : 4 i. ¥ ] } 4 , ’ ’ 
CQ Ue ii to the amountofr said [ ( 
? ) } } 

livered to and accepted by said defendant and has e r sine been 
} = he . ] : ] : 
and still is held bv said defendant or its assigns, and that the bonds 


2 . . , . , ’ | } 4 
and coupons so as aforesaid issued and delivered thereafter passed 
é fom 3 
; 
3 


’ , . ’ rex , . } ° . ’ } | | ; 
by «yf , raon! : a . 7 i ’ ; ’ 
XXNITV. That the semi-annual interest on said bond number 60, 
: | od . ] ‘ | 
( ‘ 4 >) Tr) 


which became due on the first days of Marelh and September, 1SS2 
} ] } 4 > ] : j 
and also that which became due on the first davs of Mareh and 


September, 1585, in all the sum of fourteen dollars, has not been 
paid, ‘nor have the interest coupons therefor, issued 1m manner and 
form afo by ised 
on said dates, to wit, the sum of three 8. dollars on each of said 
dates, been paid, although the same were duly presented for payment 
at said The American Exchange National Bank, in the city of 
York, and that payment thereof was there demanded and_ re- 
fused. 
S7 XXAXV. That the semi-annual interest on said bond num- 
ber 61, which became due on the first days of March and 
September, 1882, and also that which became due on the first days 
of Mareh and September, 1883, in all the sum of fourteen dollars, 
has not been paid, nor have the interest COUPONS therefor, issued 
In manner and form aforesaid, whereby said defendant promised to 
pay sald interest on said dates, to wit, the sum of three roo dollars 


5 

? . ? 
resald, whereby sala at 
} 


1 ? 


on each of s Se ee ee 
senteilh be eeaiienih at anil Paes deal an Exchange National Bank, 
in the citv of New York, and idk pai: Cell tin ain Ge 
manded and refused. 

ANXAVI. That the semi-annual interest on said bond number 62. 
which became due O1) the first days of March and Si pte mber LSS2 
and also that which became due on the first days of March and 


+ : | . 7 ’ — . 
September, 1555, 1n al 


ic sum of fourteen dollars, has not been 


paid, nor have the interest coupons therefor, issued in manner 
‘ f, . : 7 = eid hy, rel 17 ai] latfan ]. a ? , | { } ‘ | 

cL) ¢ Orm aroresald, wheredvy salad defendadant promised to pay Sal lll- 
terest on said dates, to wit. the sum of three dollars on eael 
c . = . ¢] 
Ol said Gates, been pad, aitl 


payment at said The American Exehan 


V pres nted for 
| Bank, in the 


ae 
— 
— 


«) 


ded 


re demane 


hi 


' 
u 


. 
ll ° 
—— 
“> ~ 
~~ = 

, ~ 

a 

p~w 
* 5 ioe 
—_—-< - 
= ae 
as e 
_ 
> —— 
- = 
, 
pues 

Oe | or 
. oul 
— vw 


? 
oe 
_ 
—_ 
od 
—— 
_ 
ee 
-— 
ane 
= 
eteore 


That 


CXAVIT. 


\ 


b>. 


— oS 
— oe 
~~ — 
~~ 
—_ 
— ~~ 
—_— oe 
J 
_ Pa 
wt ~ 
j oe 
~~ 
~ = 
— 
~ 
w+ 
= ~ 
~-- a=, 
id a 
~~ - 
—— 
ay 
~— 
a 
) _ 
ne j 
= Sa 
f ~ 
- 
net 
~~ 
oc. — 
~ ~— 
roe _ 
= ow 
ee -_ 
— 
— 
~ . 
j ~_ 
— od 
—.' 
- ——! 
— - 
me -- 
. _ 
—_ _—~ 
~ 
ow 2 
~ J 
- 
_ — 
_ an 
=, ~~ 
ND ome’ 
~— ood 
a _ 
“~ ~ 
moe 
1 —" 


| hist the 


AAA VELL. 


i 


a) oan 
- - ; 
~ —_ 
oe 
—_ e 
~ noe 
= ow “ 
oy ~~ 
~— — 
a ~~ 
- a 
oe ——<—? 
— > 
r, oa — 
— 
— ~~ / 
nee _ — 
~~ oud 
f — 
— 
a ~ 
_ ~- o 
~~ = roe 
ree 
/ . 
. ; 
_ 2s _ 
~~ a 
on 
. on a 
« va . 
on 
on ~ 
. Pd 
ous a 
oe — 
=” - = 
ou ~ oe 
~~ J p——/ 
~< 
oid — une 
s . + 
—_ ow 
— ~s 
~ 


-- 
— ome ef 
Sell a “ 
~ < 
all — 
- > te 
, 
—_ f. j 
_ i -—~ , 
one oe = 
o ee 
ae - , " 
=e an —_ = 
—— ° —- 
= oa 
> = 
- 
- a 
—_ -— ow 
_ omg 
— - 
- . _ — 
—_ 
= os — 
" —— . 
tong | gain » =e 
_ s ous 
— eat 
_ - — ~~ 
— om 
ou 
—_ ot 
— 
‘ = 
f < ~ 
qualia 
~ “. 1 
7 puand “ 
ra » j 
a = 
° — 
a 
> _ 
-_ 
quaman as 
pou ~ 
a 
-~ ——e 
A —— 

—, ~~ o 
~ = f 
> f 

— —! = 
o ae 
: = Sang 
~~ — » 
—_ o 
=_ ~ 


— a 4 

- os - 
~ _ 

~ - — 

a { — 

Ss oe. 
~ am 
—_ om =a gua 

~ — 

o_o 
J ow — 

~~ 

_ a 
pene 

_— . are: 
= ~~ 
in 9 aor 
wot / ~s 4 
. — 
-~ 
_— om 
“— a a 
o— — 
— ~- 
a 
_ . " 
~~ = ” - 
— 
—t at wo’ U 
pond -- ow 
ow ° - 
~——< “ 
- oun id 
on 
- . ee 
-_ ue 
_ . v— 
—s a ~< 
— — 
~~ ——s > 
al tee ans 
- ~ 
a 4 pti 
-- ae 
_ — 
én ~x * 
— — 
oy . 
. . 
i Z st 
~~ A 
am 
— m 
” mi 4 
— - wa 


- ee ee 
~ aan j _ - 
Ss =m we YS = 2 
. 
~ —— _— w moe 
—_ a 
I ome ~ ~~ _ we = ) 
Ts -_~— > —s —_ 
ae ~ — 
PaaS H= » | 
wt outenag 
ouwmeg — 
— 
-—s - oo, = _— 5 ae 
oo > 
~~ " “ — o— 
— ws nd ne aoa ri 
“ . oo —< Ae a - - _ 
ed ~ - 
> — _ “ If “w 
"~ ~— — ey - 1 4 > 
~ ‘ — aud - a 
: -_ 
—_ ~~ 
— | cctatdiientl ° « ~ = . 
» ne 
— noe ~~ a 
—_ f — a . 
new a 
m tind ” 
~ 2 — —_, - 
oun — = — ° 
— — ~ — — 
_ — ~ ~ — ~~ 
7 o< ’ - “ ~ 
e —? - _a = we 
- f r - ~~ ~ - — 
. ens Pe ee 
— ad ~ — ~— Pe 
— ond . — ee 
~ _ —_, . 
= — . a 
ee 
- _—- —— — — - — — 
mh ~ . 2 
= ~ ~ P . { . 
4 ~~ 
= ~ noe - 
ow ne j _ — 
> ~ cod ous on, 
j ud ene - oud 
— 
~~ —_ — = 
. . —w 
— - “ — —_ 7 > 
. . a ; 
— ~— o~— — td oe 
~ on _ ~~ 
P =< = ie ~ ‘ —< ~~ 
— we ~ 7 
‘o j -_ ; = 
anf rm - nes 
— ey 
ow _ 
os a ¥ 
ee » ee - ~ 
— ws — —, ~~ 
or - 7 
— - a — 
_ ~ —t ow 
~_ — 4 _— 
ee - — —“ 
— a —— 
os -_ 4 
= —_ o~- 
— ~ * —_— 
- . ” 
quad a 
— 
~ ~ fj —dJ ce 
—« 
f —— 
= _ - ~~ = 
. ae = a = —_ 
ail . — —— ~~ ate —_— —_— 
~~ - — _ — =— =) 
- a —_ ~ ~_ ent ow 
mw 4 
— - — —— j = 
— ——~ — out ~ . 
- = ow ~.. — 7 
, = — Ss 
~ sf > . 
= _ . 
jf : | 
- — ’ = 
~ - f ~ 
a f «~ = 
‘— _ - se - 
— . J) > 
— yom —_, ou ~—~ a ~ . Fr 
— / ~ 
ame) ~~ 
“ — . = “7 ~ 
“ ~~ 
a 7 —_ oy _——_— a - 
-— ~ ~~ ed —~— -~ —_ 
ee -——- - , ~~ — 
7 a Se Oe ee . 
— Pox — 
—-_ —— ~~ _—- ‘ 
ow _—“ = a a 
. _ 
pom ° - 
ames ~ 4 
yas —~ ~~ 
—— ow -™ 
a, — a = e — 
onl aaa / — ¢ f 
. | 
a — : — f co 
a - = ww awe 
~ = — -«# 
— 
A oe e ~— s eet . 
— ~ —— ~~ v—_ - 
_— — és _ » - os 
. ies -_ : . — 
— mans 
— tS ee - - ow woe 
- — =: o~ 
tS ~ . ~ te a o— 
’ —— — - 
-~ ~ —_— ~ 
s — ~ s ‘ ~ 
. 
os = ~ ad ee ~~ —- 
- 7 - ae an 
~e ~ ~ 
. — ~~ ~ ~ — 7 
— . - . 
eee s ~— ~~ ee 
~e - 
- id — — - — 
- . — - 
~- —— 
~ ~~ - . 
_ _ = _ om — ~ — nies 
- ie Gum os 
- a - noes — ww 
~ a . - ae - 
j — 
— ~~ a 
- a e — 
. —< — 
ow ae ° A ae 
| 
© ese ~~ _ 
— - - t od 
-— _y 
—— - asad 
oe ~ 
- -) — . . 
— - - = ~ 
—~ J f ~~ 
a ~~ “ ~~ Pe ee] 


VS. 


ANDES 


OOK 


TOWN 


THE 


for 


and refused. 


i 


i 


— 
j 
— - 
a: 2 a 
— ~- - 
a ~~ 
~~ ae 
- ~~ 
——— 
aa aoe 
wm ow 
y _ ~ 
a = ~— 
— oe 
_ ~ 
— — - 
- a, 
~—_ 
a . 
-_ 
j 
-_~ al 
‘ 
f — 
- «Ss “ 
——_ a 
meron: 
. 


ty of New 


avimMmen!l 


‘7 
i 


* 


LUSON 


r SL 


ER 


OF ANDES Vs. ALB 


TOWN 


THE 


. 


manner 


1))} 
}) 


(1) 
df diates. ay Cl) pct 


+ 


rT 


iV sald lltere 


‘ 
‘ 


ich of sal 


‘ 
< 


: 


Ot} 


=o 


- 
~- 


* 


—s 


ee 
. 
j 
ow 
ene 
= 
a 
we 


a . 
cos 
= ~ 
7 -~ 
—_— ~~ 
-- 
a 
{ . 
> - 
- ~ 
- —y 
— baal 
— 
— ~~ 
~ ” 
~~ ow 
ew 4 


oy = 
a . 
~~ —_ 
oo * 
om call 


~~ 
. 
. ow 
- = 
> ~~ 
—_ 
~~ “w 
-~ jf 
ee ~ 
mene 
‘ — 
~~ 
= 
om © 
ee 
- 
am — 
-~ 
om 
- 
— 
we 
= ~, 
-- - 
anil oe 
.“ 
——— 


——? 
fetes 


——s 
- 


- - 
~é 
~ - 
a 
os 
s 
—~ 
~ 
on 


a 
= 
moe 
> 


a 


——~ 


pee 


ny 
— 
es 
. 
oe 


-—- 
ce 
j 
.- 
od 
od 
/ 
f — 
j 
° oe 
= een 
- ~ 
f 
—s 


-_~— 
~ : f 
—— : 
a) 
a 
~~ 
race 
oe 
— 
a 


- f 
} 
. 
a 
P “ 
> 
. - 
od - 


—? 
a 
~ 


ee 


—w 


»* 


oo 
rn 
; 
~ 
dons 
< 


we 
_ « 
7 
| 
— ~ 
one 
« 


“ 
« 
-- 
= ~~ 
cia 
- ox 
—- - 
- —— 
— i 
ow 
oo 
° . 
— a 
- 
— - 
= -~ 
n= ° 
a 
~~ 
- ~ 
ee — 
- 
o- 
ee 
-~ 
. - 
> —— 
- 


o~ 
~~ 


JOH rik TOWN OF ANDES VS. ALBERT SLAUSON. 

hundred and seventy-five dollars from September Ist, 1882, and on 
one hundred and seventy-five dollars from March Ist, 1883, and on 
one hundred and enty-five dollars from September Ist, 1885, and 
on two hundred and forty-five dollars from March Ist, 1882, and on 
two hundred and forty-five dollars from Septem by r Ist, 1SS2, and 
on two hundred and forty-five dollars from March Ist, 1883, and on 
two hundred nad fort five dollars trom sept mnber Ist, ISS5, and 


on ninetyv-one dollars from March 1st, 1882, and on ninetv-one dol- 
lars from Septen r Ist. 1SS2. and on ninety-one dollars from Mareh 
Ist, 1585 L ¢ ninety-one dollars from September Ist, 15565 

W herefo} pia emanas judremMmenht agalnstl the defe ndant In 
said sum of two 1 1 and forty-four dollars, with interest as 
aforesaid. and t! I - | ! 

ALBERT SLAUSON, 
By MATTHEW DALY, Alty LP 
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THE TOWN OF ANDES VS. ALBERT SLAUSON 4 
tiff is not the real party in interest in this action; that the bonds, 
coupons, and obligations set forth in the complaint herein, if any 

such were ever issued, were, at the time of the commence- 
98 ment of this action, in fact the propert vy of and belonging 

wholly or in part to George H. Millard, the Hudson City 
Savings [nstitution, the Kingston National Bank of Kingston, N. 
Y., the Rondout Savings Bank, David Kennedy, Mrs. Columbus 
Van Deusen, James Stewart, Lyle Thompson, James M. Hastings, 
Sarah MM. Phyfe, Klizabeth aR John Phyfe, Mary Douglass. 
John R. Newrirk, Kate M. Campbell, Thomas Lee, William Glad- 
stone, Thomas EK. Hastings, Janette KE. MeMurdy, the Town of Delhi, 
and other persons and parties whose names are unknown — 
ant, and all of whom are residents and citizens of the State of New 
York, and the sald persons are each of them the real saelie plaintiff 
in interest In this action, and this action is prosecuted in behalf 
and tor the benefit of each of said persons 


Third defense. 


The defendant, further answerlng sald CO! mplaint and as a fur- 
ther defense thereto, alleges that at the time of the commencement 
of this action there was another action pe nding and undetermined 
in the supreme court, in the State of New York, commenced on or 
about January Ist, 1882, brought by Malcolm Calhoun and twenty- 
five other residents and lax- Ce of the di fendant LOW], pursuant 
to the laws of the State of New York, against the said (;eorge i. 
Millard, Hudson City Savings Institution, Kingston National Bank, 
Rondout Savings Bank, Mrs. Columbus Van Deusen, David Ken- 
nedy, James Stewart, the Town of Delhi, John R. Newrirk, 
Thomas KE. Hastings, James M. Hastings, Elizabeth. Hastings, 
Sarah M. Phyfe, John Phyfe, Lyle Thompson, Mary Doug- 
lass, Kate M. Campbell, Thomas Lee, Janette E. MeMurdy, 

who were then the owners and holders of the bonds, 
QY coupons, and obligations set forth in the complaint, if any 
such were ever issued, and against other persons proper par- 
ties thereto; the object of which action and the relief demanded 
therein was to restrain the said persons so holding and owning said 
bonds, coupons, and obligations from transferring the same and from 
enforcing and collecting them against and from the defendant in 
this action Or the } aintiffs In said ae ~— or othe r tax- pavers of the 
defendant, and to prevent the f funds and property of the defendant 
from being wasted by being applied to the payment of the same or 
any part the reot: that it was allege lin the complaint in sald action 
in substance that whatever bonds, coupons, or obligations of the 
tenor and effect set forth in the complaint herein had ever been 
issued were unlawfully issued and without authority of law and 
were null and void and were not valid a 7a] obligations of the 
defendant herein. 

That said court in which said action was brought had jurisdiction 
thereof and of the subject-matters of said action an: lof all the parties 
thereto; that if the plaintiff has any of the bonds, coupons, or obliga- 
tions set forth in the complaint at the time of the commencement of 
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16 THE TOWN OF ANDES VS. AI BERT SLAUSON, 


thereof in the stock of the Delhi and Mid dlet town Railroad (‘om- 
Pany, cil) association forme d lt) said county and state 
November 20d, 1570 
fsuac L¢ tehel ‘Henry Dowl 
John O. Liddell James A. Liddle 
Solomon Bussy. P. N. Bassett. 
Rod rick Thomson John Miller 
] 


* 


Alexander Liddle. ‘J. O. Liddle. 
ed May 6th, 1871.” 


— 


(Icendorsed oo NO. Lo Ie) 
154 To the county judge of Di laware county and State of New 


\\ e, the und rSIO}i¢ d. LiixX ‘payers of thi town of Andes, COUNTY of 
Delaware, and State of New York, being ad ma jority of the tax-payers 


. ? J 

of said town whose names appear Upor the last precealng tax-list 
1} , ; . : — , T Pa ™ . a . 

or assessment-roil of caid tOWh aS OWNING O} repre senting a inayority 


ol the taxable property 1n the lim its of said town, lie reby make 
4 . 


the county judg of sal l county by pet ItloOn and Say that 


we are such a majority of tax payers and represent such a majority 
. _ F ‘ ? ° ' : 
O] taxable property, and that we desire that such town shal Cl a 


and issue its bonds to the amount of ninety-eight thousat “es lars 
(975,000 ) | provisions of sdrwee act entitle t “An 

a 
act to amend an act entitled An act to; Luthor, © the formation of 


es . } ] 
railroad corporations and to regul 


— 
~ 
os 
- 
o=—_ 
= 
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— 


| -7 
é e the samme, passed April SePCOT 
ndroas avad bo ftp , on, eee ee a. 
elghte 1) hundred and tlitv, So as to perm munHnIepat corporations 


} 


| | _ : . — >) } , ] ‘i ; a ] 
tO a1d Wn ne construetion Of raliroads, passed May elronceenthp 


LSo9, three-fifths being present (said amount not to exceed twenty 
per cent Ol thie Ww! pit mount ot raxs abl prope rtyv asshown by Salad 
tax-list and assessment roll), and Invest thie Saine or thre » proceeds 
thereof in the stoek of the Delhi and Middletown Railroad Com- 


pany, an association formed 10 sald county and State. 


Pete King Dar | King. 
| S. David Clapperton. 


(Endorsed :) “ No. 16. Filed May 6th, 1871.” 
of Delaware county and State of New 


We, the undersigned, tax-payers of the town of Andes, county of 


Delaware, and State of New \ ork, being & Majority of the tax-payers 


f said town whose nat appear upon the last preceding tax-list 
the taxable property in the limits of said town, hereby make ap- 
ication to the county Judge of said county by petition and say 
hat we are such a majority of tax-payers and represent such a ma- 


jority of taxable property, and that we desire that such town shall 
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S4 THE TOWN OF ANDES Vs. ALBERT SLAUSON. 


] 4 star . , 1 } } re = - , > et vat , cy oy ye 
that parol authority would be absolutely void, and if written author- 


ity wer riven the writing would be the best evidence and should 


} } = 7 : - a . j =e , 
eT proaduec i Peal Live recorad O] aliy such authority should be pro- 
; , " : ° . > yy ] 1 ° 
{ i i . ’ . ;% | ; i,  < ? ‘ 
duced, and that his co-comimissioners Could not gageiegate to W1ILnesSS 
“Arh \ SUC) 4 Lio] | 
7 
An W Ci \ \ 
. , > ) 
; ) + |} > . ] ’ , . ’ ° . } . 4 " 
Question. Did the mmmissioners afterwards sign SVd5,V0UU of the 
} } ; 
bonds 
; 1} 4 
(prec | t thy quest 1) loes not call for the best evidence 
} } i ' ? ’ + | r ’ } } } ve } ’ ° 
rhat ft [ hidis - we. r¢ aL To eyr1ence and Should be pro- 


Answered: | think they did There were just $98,000 of blank 
} ’ | i] ‘ 4 " 7 < 7 
bonds printed fhe denominations were numbered from 1 to o00 
‘ 
Pheee were 500 of the SLOO bonds, there were 76 of 8500 bonds, and 


930 of SL OO0U bonds ‘hie SHO00 bonds were numbers ( from ] LO TO 


pe « So ale 
and the S1.000 bonds trom 1 to 50 1 took all but S9.000 of the 
bonds to the county clerk’s office to be registered. Che SO .000 were 
. } 2 1} ’ 
Sent thet | think | saw them at the el rk sothee Most all ol the 


bonds were delivered to William Ward Grant and Thomas 
| icers of the Delhi and Middletown 


’ 1 ’ } ’ } ? } 
, ‘ ’ ) , 
road COoMpa wane mds were delivered to him or as he directed 
| r ] ) , +] Qo.) ! 
hae i} is wert Li | vered Or) i ePcCeIn vel Lt) i} | kd Phere 
| , \ , 
? ' ¥ t t ? ? ’ , ‘ 
Was i La Wecers Of thie railroad CODpPAaAhnY a L1kdes On] 
: 
» ] } ,Qr7eD | _ ] ] ‘ 
December 14 S42 nev delivered to the commissioners the papel 
‘ 
Ww at 1° 1t? 2 
«)\\ etens' 5" tate 
' : ? ‘7 i7 . % . ; & 
Pl: i . e paper shown witness In eviden lefendant 
, ; 1 , , ; 
ObTects tO papel | IC LTO ind that there is no evidence of its 


;' ' bans 
At that time Wm. Ward Grant was acting as president of the com 

pany ana © lt. White was the seeretarv and treasurer Atter that 

Libie acted as raliroad cComnbilssioner of the town ol A hndies nntil 


5 


] - ] o> rt | _— } . f 
Lney passed the law that the supervisol should aet as railroad com- 
— . . . : 4 ' | 2 . P “en . 'y } . 

MiIssionerPr, AMA acted as treasurer ol the board. 


In ISfo the COTOTIISSIONCrs rec ived from James he Scott, supervisor 
of the town ol And Ss, the sum of 85.000, and that money, with the 
money In the hands of the commissioners from the vear before, 


} - yan : _ een 4b) ee ~~ 
maae uy Lne mterest tor thre COUPONS lO! that Veal I ne COUPONs fo! 


. : — 4 | ex , . si : e . —* 
In 1S74 we made an arrangement with the eashier of the First 
National Bank of Andes to pay the coupons that year. The arrange- 


— thot } — |. 
ment was that he was to take the monev and pay the COoOUuUpONS. I 
believe the annual interest on the bonds were paid each vear while 
| was commissioner, and the coupons were returned to the commis- 
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St) THE TOWN OF ANDES Vs. ALBERT SLAUSON. 


Judge Waener’s office. I think I signed another paper, but 
not positive. I never paid any interest directly on these 

150 bonds. The Delhi and Middletown Railroad Company was 
eye 


to run from Arkville or Deans to Delhi, through the towns 


ae 


’ 
i 
a oe tant " hak & nee 


' 4 ; = Fes - tiiaf 1, . ; 
(Question. So far as you know, Andes IS the only town that has 
r i c ‘ 
" | 4 
mcwedcd to) i tO] Lilie rs ne 
(opDrec ted 14) >, mmMvAtey) } 


ad 


* 
me 


~ 
— 
—_ j 
j 
+ 
wn 
- 
— 
; 


— 
j 
il cate a 
Prd 


is 

’ 7 4 ’ 4 a } r 
(Obrecter rrelevant and Immaterial 
‘ > . 4 . . 1 

Answer. N roa » part of the road has ever been operated }} 
i +. 

’ = 4 

ls = 4 ' cots i ) ) } if i] 4 
xo tai ] | : vs ae sith Mepis tak Teena bs 
Lose NO =]) nelrLne) miIivseli ho} mV CO-COMIMISsSIOnNneCrs evel “+ 


-_—s . | } Ss 
received any money on aneeount of the sale of any of these bonds. ne 
’ ra " F } — 7 . } } ? } ° * 
Qn the 20th of November, 1871, none of these bonds had been signed ce 
. ’ ; : re. 
| ] of . 
t) tiie Lhires CC)TTLIITD TSS ag ro. ‘gk It SOD. i: 
. “ 4 : . , ? ] . or, 
(Juestion Did the commissioners refuse to issue an) bonds Uhiess Fa 
: ] ia 1] nee ' | : se : ¥ 
[he Prabllroad Compan Would @uUuaPrahltee that the proceeds of the : 
’ } , ’ _ * . } ° ° ‘ ’ ? ' rX 
DOndS SHOUIG De Used In Hstructing and equipping thi road Ih tie | 
< i ‘ ‘ 
? \ 

i‘ \ i } \ ‘ ei fs 
] ‘ : ‘ } ‘ } } { \ ~ 

(Jbjected to as rT L1i id Immaterial and no proot of any 
mreementl il | he 1 | ee 
; A 
i 


Answer. Yes \lr. Georee IE. Martin afterwards was pr sident of ' 


the company I 

LD] (duestion. Did he refuse to carry out this agreement with : 

rererehee » | 1p) hel ure of the proceeds ot thi bonds in . 

tlie LOW? ot \) I ’ 

; : 

(Obrected to, Tirst rrelevant and rmmateriali Yna, that there Is f 
no evidence of y Such agreement > that the rights Of pur- 

chasers of the | lnot be affected by anv agreement between : 

Like thy ut the co y and the commissioners : 

L\nswel le refused to carry out the agreement as to the expendl- | 

ture of the proceeds of the bonds in the town of Andes. }. 

; 

redirect é 

| think there were 60 coupons on each bond. My name was lith- | 

ographed on each coupot | filled in the coupons—the number of \, 


JOHN DICKSON by 


a 
Subseribed and sworn to before me this 11th day of June, A. D. 4 
[Ss 


JONAS M. PRESTON. 4 


\ ae p? } AY, ) } and for De laware f ounty, \, ii ) ork. 
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THE TOWN OF ANDES VS. ALBERT SLAUSON. S9 


Answer. There was evidence taken. The tax-roll of the town of 
Andes of the. previous vear was put in evidence. An order was 
made by the county judge, and commissioners appointed. The three 
persons appointed commissioners were pore sent in Delhi. 
Lob (Juestion. After they were appointed did they subseribe for 


: } : } } ei } } + . " , : } 
SOS O00 of the stock of the Delhi and Middletown railroad? 


‘ ’ , , | 
" + . 7 ; : ‘4 thy 
( )} ected t() that 17 ix bot thre byes wa fe renee roat rive record of rie 
? ] = ] } 
SUDSCrIDPLION SII uld De produced 
. A 
: ‘ } b 4 | } f } 
P| ‘ 4 i ' } 
Lnswel Phey Gidi SO subserib ior S/S UV of the stock wit SU D- 
, 
’ ; " ? ? ; ’ 
scription Was in writing. I had 1 [It is not In my possession lf 
s 
| } ] } 
‘ . > : ‘ i : 
was either in the s Lbseription DOOK OF ON a papel LHINK they 
} ) : 4} } Te » + : - . 
subscribed wirere other Subs rib rs gla, DU would not by Pos Live 
} } 
; “> * hy . 
cLil? at t i 
4 YT) eb \i [> 
¢ *¥ 
\\ hess RIA S 4 cr ialn : ‘ 4 i 
ih ; ; | \V ‘ ; } ; . ‘ nd 
Pav IS NV SlIgnature - riite SCCTretarv alia reasurel cLiit 
, . > 
; , \ \ : ns r . ’ 
he signature W. Ward Grant, preside s the genuine signature, 
\\ ) | - + + } , , > > | | > | 
? “7 } } } su? ? } 
\\ rad (4) i] cLiidd ie 50 il ( PCL vl bal Was GeLlvyered O tire 
‘ > } ‘ } } 
7 ’ . oy 
econimissioners of town of Andes i@ CerLuliicate Teaas as 10 WS 


(XT Mk: 17] a, a ates | ae 
No. § Delhi and Middletown Ratlroad Company. Shares, 9SQ, 


led to nine hundred & eighty shares in the capital stock of the Delhi 

ind Middletown Railroad Co.. transferable only on the books of the 

company, 1n person or by attorney, on surrender of this certifieat 
Delhi, N. Y., Dee. 17th, 1872 


S. H. WHITE, 
ls), * Necrelary and Treasure 


W. WARD GRANT. President.” 


, . | ts | ] : } 
' . | : — _ 4+ ‘ 7k +} . . ‘ 
i) BEbwat 7 ' ‘ ; ; » 6 arg CyyVI rr work 1) r) 

1 tie raiiroad CoOmMpahs done ra | bei Tt LPC amount {)] WOPK OT) LIDIS road, 
s . 


an :, = san 29 | _— 
fhe company spent considerable over SZ00.000 on the whole line 


? } ryt ] .. aie , 
noie amMoune eXpendea Was exX- 


’ , : » a 7 ’ ; 
. 19> ¢ hy * , ‘ + +}, \ ‘ ‘7 be. vata ' metic, 4 
pended in the town o! Andes, to the best of vour recoliection : 


,* ; . ° , 
Lar 1} try» , na raAmnItVve MAM mittee. nad s rrotarwv an, 
| was director, on tlie CXeCCULILYV ¢ COMMLILLee, alt ecretary ana 


, , , 5 | 
+ : ' .y , 
(Juestion As attorneys tor the company you had bne prin pal 
} t : 5 @ . ‘> : 
parge Of these bonding proceedings SO CalieCa 


the business. The papers that are attached together that were pre- 


{() THE TOWN OF ANDES VS. ALBERT SLAUSON. 


| . eer | | ; 
sented by the clerk are in my handwriting, except the signatul 
[ charged the railroad company fora good many services. Whether 


. , } } } 
I did in this particular matter or not. do not now remember Phe 
charges of W hit iV Jacobs are In the register. | havea hook of rr)’ 
OWT) that has ri charees agmvalnst thie companhy. 


, ; . , : ; } ’ Fi . : . } . 
Phe above evidence objected to as Immaterial and Impropei 


ey fendant asks the Witness to produce lis hook. 


~ } } ] P | ; H 
LDS I did not ke Py alld minutes of the withesses sworn belore 
; 
Judge Wagner; witnesses were sworn. 
: ] . . A ° ag 
(Juestion What witnesses were sworn ¢ 
ran Iirral rep rr ' ‘ 210) 
Objected to as irrelevant and immaterial. 
not recoiiect Who Was sworn. Mr. Davis was ther 


Answer. I do 
ho did the work in the town of Andes” 


(Juestion. \V 


1 immaterial. 


Objectea to as irrelevant an 


Answer. Mr. Boice and Mr. Woolven. I do not know when work 


was commenced on the road. The COMpany dis not commenc 
he 1: ’ ' 1 °] eon or oe 
working on the line between Lumberville to Shavertown until after 


1] 


the change 1n the location between Lumberville and Shavertown 
| don’t know exactly where the change of the line of the road ex- 


tended. lf Was changed from Lumberville LO Shave riownlh do 


not know that there was any work done on the road in the town of 
Andes before May ist, 1872, when the line Was changed. | think 
Thomas Cornell built the Union Grove bridge after Boice, Wolven 
& Co. stopped work under their contract. With the exeeption of 


{ 
the Union Grove bridge, | do not know of any work being done in 
the town of Andes, except that was done by Boice, Wolven & Co. 


, 
' 


Defendant offers In evidence a res 
meeting held at Andes April 18th, 18 


,° 


ition adopted ata directors 


i 
-) >hy: re = e399 
~ Whieh reads as follows: 


i Resolved, That the executive committee be authorized LO let 
the construction of the Delhi and Middletown railroad, in pursu- 
anee of the resolution of the board passed Mareh Bam, 308 o 
159 to Messrs. Boice, Wolven & Brown. of Olive, on such terms 
and conditions as in their judgment will best subserve. the 

best interests of the company. . 
Objected to, Ist,as irrelevant and immaterial ; 2d, that the rights 


} 


of the purchasers of the bonds cannot be affected by such transac- 
tions of the company; and, 3d, that the town is estopped by the 
payment of the interest on the bonds from disputing their validity. 


The line of the road cLS delineated Ol} the ay) is a mile Oor-two 
out from Andes village. 


— 


Redirect 

‘rom the winter of 1871-72 down to 1883,I was a private banker, 
doing business in Delhi village, which is about 15 miles from 
Andes village. 


td 


— Te 


~~ 


* ees Oey, ont ae Ie eee 2 a 


THE TOWN OF ANDES VS. ALBERT SLAUSON, 1 


Question. Do you know of certain of these bonds being bought 


and sold on the market, down to LSS2, at par? 


()bieeted tO as Immaterial: 


Answer. Yes; the interest was paid on these bonds down to 


> ° : | 
Recross-examined: 


hboucht some bonds of a nati by the nate of Phy fe, in Andes 


. 9 - 4 . } } —" . : ees 
| sold some 70,000 of these bonds. [ sold vood many of these 
| ] i } = ( } 1} . . 
bonds for the company at JU cents on a dolla! 

i ‘ 
Redirect 

— ' a — aie plas . . 

hese that were sold for 90 cents Was In the early part of the 
Wor] 


SETH H. WHITE. 


Sworn to and subscribed before me this 11th day of June, 1854, 
Delhi. in said northern district of New York. 
JONAS M. PRESTON, 


es ae . } % j y , 7 
i\ Ye J? pie 2k AIG hor 1) LaIpanre f Ounty. New York. 


160 The qui “Was evidence taken before the county judge?’ 
and the answer thereto was objected to by defendant, and the 


-_ _ } 1. . +} , 66 f ? L- , ' Rer ' , 
ection sustained. The question, “ Do you know of certain of these 
] : re ss | — * — 99” - 
Ss being bought and soid on the InarKet down LO 1SS2 ' was 
' 7 , ’ ? . } , > 
“OO OD Cal »>DY delendant, and Objection overruls d,and defend- 
hit ePHpLed 


Plaintiff then put in evidence the report of James Ballantine, 


supervisor for ISS], and re lution or the board Ol supervisors ol 


™ ( 
Delaware county, of which the following Is a copy: 
d [ nid Ss 


A tabular statement of the public debt of the town of Andes, Dela- 
ware county, N. Y. 

The publie debt of the town of Andes is ninety-five thousand 
SOOO () dollars, in the form of coupon bonds of the denomination 
of one thousand (81,000) five, hundred (8500), and one hundred 
($100) dollars, with interest at the rate of 7 per cent., payable sem1- 
annually, on the first days of March and September of each year. 
Said bonds were issued by the railroad commissioners of the town 
of Andes by virtue of an act passed April 2d, 1869, and acts amenda- 
torv thereof. ‘The amount unpaid at the time of my election was 
ninety-five thousand dollars, none of which will mature during the 
ensuing vear. The amount of interest maturing during the ensu- 
ing year is six thousand six hundred and fifty dollars ($6,650), for 


ve) 4 ‘ chi 


which a tax has been levied and assessed against the real and 
16] personal property of said town. 
Dated November i0, 1881. 
JAMES BALLANTINE, 


Super LSOr. 


99 THE TOWN OF ANDES VS. ALBERT SLAUSON, 


On motion of Mr. Ballantine, the sum of $6,650, to pay the interest 


upon the railroad bonded debt of the town of Andes, was levied on 
sald town. 

On motion of Mr. Gleason, the board adjourned until nine o'clock 
Thursday morning 


All of Which was object d LO by defe ndant Upol thie groun d that 
the supervisor could not o' Ll hh rc ods or resolution a) 1} d the town: 
which objection Was OVeTrUl vied 
Same Was rect lV d in) vide nce, 

Subject to same objection and exception, the record of the pro- 
ceedings of said board of supervisors for 1880 were put in evidence, 
showing a similar r solution adopted on motion of the supervisor 
of Andes,and a similar re 
also the rt cord O} the pro 
1872 to 1879, inclusive, showing that 
the interest was annually levied upon the taxable property of the 
town, and.that in each year the supervisor of the town presented a 
report ana certificate of the railroad commissioners of the town 
Ct rtifying the sum hecessary to pay the interest falling due in each 
year. 


! i }° :_ 4 
Ort by him of the pubile deot of ft 


=~ sd 


+ 
Cals of same board Lt) each Vear, irom 
the amount necessary to pay 


The plaintiff then put in evidence the deposition of Albert Slau- 


SON. of which the following is a COPY: 


16? Alhert Slauson. 
| ama eitizen of the United States of America: mv age is 72 veurs 
last May; my residenee is Jersey € Ity, New Jersev. and my occu pa- 


tion is that of a confectioner, or, rather, In the confectionery bus!- 
ness. [Tam amember of the firm of A. Slauson & Co 

(). Are you the owner of the coupons set forth in the complaint 
In these actions 

Objected to on the ground that any legal transfer of these bonds 
and coupons to the witness must have been made 11) Writing and 
the w riting is th best « vidence as to its effect. 


’ » ' Vy > , . 2 > ; } 
A. ! am the ownet hose coupons are those set forth in the 
: * ’ ¢ - ~) ie | : a , rea ” + 
comp laint in action No 2012. as follows. to wit: he Coupons NOS. 
: 
)-) pe? pi +) 


21. 2P and 23. which were annexed to bonds 21. 22. 23. 26. °?7. and 


' ar e eel J 

Coupons offered, in evidence and marked PI ff’s Exhibi 
. ] » a} ] 

Objected LO on the und that they are hot pcan -s prop- 


er fly elit eee 
erty ol thre pialneiil, they are hot see ts the 
defendant, and they are not proven to be valid and legal obligations 


{ 

of the defendant 
It is admitted that said coupons are each of the amount of thirty- 
ive dollars and same are correctly set out, as to form, in paragraphs 
and 8 of the complaint in action 2512, excepting number and 


? 
; 


f) 
i 
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and defendant excepted, and the 
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THE TOWN OF ANDES VS. ALBERT SLAUSON, Q7 


(). You did receive from Mr. Benson all the bonds set out in 


) ) 
action No. 2513 and all the coupons set out in both of these actions? 
A. I did. All the bonds and coupons referred to in my testi- 


‘ 


monV are the same which are set out in the complaints In these two 
actions 
A. SLAUSON. 
Sworn and subseribed to before me this 12th dav of June. 1884 
THOM. LS PROCTOR, 
Public, New York and Ais Countia 


—_ v. . . . } . . } { . } 
170 With this deposition the plaintiff also offered the coupons 
’ ] ] | ] : + | Ts ‘ " 
referred to therein and described in the complaint mn No. 


‘> ° Tl) ie , ae o - ° ] t . . - 4 
LOS COUPONS OT AvD.DU each. hailing que Mareh Ist. LOSZ, a copy ol 
— } ? +4 J hy . a ’ yy} l, ] 7 
which is set forth In the eco “teenie 
‘> » ‘ + 
LO coupons of same nun iber and amount except date of pavment 
] | . ’ + a + J. F ‘ , : | > € } 
Wilich Is Ne pt. ist. LSS. and 105 h it Mo Of same number and 
— ‘ . } : —. *) 
Amour except date O} payment, whi s March 1 Lst. ISSS5 
i . 


Also 19 Coupons numbered, re prince 32, 48, 00, 51, 57, 58, 59. 


" i | es ¢ > = *,2 hed P — — > > =<) ’ . — ~ > Fi } 
O60 Ol, O64, b0, O66, OF, OS, BY, 70, (1.72. 73. of 817.50 each. falling duc 


arch Ist, 1SS2, a copy ol which is set forth in the compliant 
19 coupons of same number and amount except date of payment 


i 
} } ™ ] ( } 1c : ’ | . j +?) 
\\ hich Is Sept lst. ISS2. and 1!) coupons of same numoer and ainount 
} : . ' ™ " * 7? 
except date of paym«e nt. which is Mareh 1. 1SS3. 
‘a , , Cwe cye 4 ; _ — , «¢>y 
uni b red, respectively, za. bén SO. LO, 24, ANG SU. 


iS } 
‘h, fal 
forth in the complaint 

ty COUPONS of same number and amount exce prt date of pry ment, 
which is sept 1, 1882, and 6 coupons of same number and amount 
except date of payment, which is March 1, 1555. 

Keach of thes coupons were objected LO by di fendant when offered 
Upon the ground that the bond itself should be produced ; that the 
COUPON ss cl part Of the bond ali inseparable from it. and no recoy- 
ery can be had upon the coupon unless the bond itself 1s produced ; 
which objection was overruled and defendant excepted, and the cou- 
pons received in evidence. 


} 
c 7.7. ; } ’ : + ° . , : -— = : P 
QO So eA ne aue March lL. ISS2. a COP Ol which Is set 


lv] Plaintiff put in evidence the deposition of Thomas Proctor, 
of which the following 1s a COpy ' 


THomMAs Proctor, a witness called on behalf of the above-named 


plainti 


4 

A. My name is Thomas Proctor; aged forty years; reside in city 
of Brooklyn and State of New York; occupation, attorney and coun- 
selor at law; [am a notary public in and for the counties of Kings 
and New York, in the State of New York. 

2. Did you present for payment the Coupons set out in the com- 
plaints in these two actions; if so, when, where, and to whom % 


(). What is your name, age, residence, and occupation ? 


Objected to as immaterial — irrelevant. 
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ware county, New York, upon this one condition, that the 


aks) Hondas were properly ali¢ ievaily issued, theretore now a 
s . . 
' ' | } , } 
> 4 ) i*s> ) . r\é« vs) 17 crizordg _ + mo + 4 
men by these presents that | hereby guarantee that the 
‘ . . ’ , . . , 
fy } 4 ; ? Aa Cy? } ' ; > oa , " ‘y ; 
above-mentioned town of Andes bonds, of Delaware county. New 
y » L : ’ mre) | , #7 ] ells } } | ,) j ’ fy pet | r’ 
OrK, Were propery ehAlLiIUd ICVally PsucUd, daliU(d LIV JIUTolel 
; 4 . . 
¢ 2D Pa. 
S'o'd \. BENSON L. S.] 
3 
‘ | 7 } | , j 
icgr?y) r oe @ ’ ) . 7 
‘e. 4 ed he ied. Sete (deilvere ] ili | Ca i ( 
s 
. ry > , 
In the negotiation for these bonds Mr. Benso vyreed to give me¢ 
] , 
, t ‘ , ; 4 '% 
LHS Writhhne as a part of thie considera }lor the transi] | did } { 
l-» i + | t } } nel \ 1? rey t t t ? y t } Ty} r,\? 
KLIN na these WONUGS Were iii J a cn i it f ae bis 27 Op 
: 
: } . * ] 9 ~ ‘ oa ; 4 om 7 
OSILIO! Was made to me Vilicil Was i yt] ') Or ¢ 1 OL ADP, 
‘ ' > } - - P - a 
LSoZ Nii Benson eens | OTL \ nad one Co 1 Yh Fegara O 
’ 
the matter, but he wrote me a lettel CTO! ime down 
17 ? } ] | , | : ; | \ ; } } ‘| 
es. , " 4 . > . : i 
[ (-] proaucea iil mirkKed Le ~~ j \ ‘ Pa + ibitcid ii 
if ri¢ W119 iS COPS 
| 
re | ’ 5 | } , ‘ 
| ~momas Cornell preside rit Ne. |) (ovKehndat pDreslaelit \ 
I3 ? y} } ’ a 
Loe ote eee SFC UhRCuas } 
. i » f | 
[neorporated Mareh 24, 1869 
A 
4 | if ‘ 13 | i ' t ; ’ ? ] 
u' rici Lil SAavilhngs milikK Ope4#n (lil ’ ii i i i i() , ,? T)) anda 
fuesdays from 6 to 8 p. n 
’ , r ’ |? \’ ‘ | } TW) 
(ITY {>} VINGSTON (IVOND \ } i TOULLI j is 
é =} 
\. Slauson, Esq 
i 
, {% j } ; ‘ ‘ .* 
‘ , , . , ’ ’ , . ? ~ 
Drar Str: Your offer par and eres ’ f Ande 


rive ¢ biOow he mOUNLS id) i ¢ Cpt] } L I | pall ‘> 1() (Vy Ro} 
dout Savings Bank. of Rondout, 9.000: David Kennedy, of Rondout, 
Pavey) \ BY =()T) a Ry na 111 2? 100) \I rs [| ry \ 1) }S¢>T} oO} 
Rondout,- 1000, making $14,600, and for whi ou can forward 

ir note to the several! prail i\les tor | r respectl mounts, with 
Interest at sIx per cent. 


f ? t tf ' ‘ ‘ ¢ 7 ,? } ? Tf ’ ? ? 
i i a Lt S ICLULCI Vas Wd Gea Bt res She) Oa { L@] Writ il 
+. 
“pod 4 } { \| 1} r,ra¢ | ‘ ' : ; \I , ? 
kn ke 3 i>\ Tiie Lt? 4 ! MCTISOTI, by ial i COT) | retiit i } | \ tu pres bU)il 


. — . , : , : 
a - n P n . ‘ $y 1) bya) ort} 
which | replied, and this being a reply LO orn [ have no other 
=r » £ \ . Ba " y o> ’7¢ | ! + ; Nir | Sanny ) hy: 
PELLer Trou) Nha benson. | (Ott KNOW Wilal Teasoti . ] CNSOT ree 


. ‘ } 4 ! i & - ] } 
ior writing to me, ¢ XCepl Liat he wished to dispose OF fis DbOnGS. 


had dealt in bonds before this. Shortly after the re celpt of the ietter 
. . ) ) ‘ " es <r? : oe . } t , } 
Ith CEVIGeTICEe Nir. Benson Caine LO Te Pseée\y ( It\ and CALIeCad Upot Ine 

d : ' ; 4 oe = ee = ;, ' 
H had these bonds with him aft the time. qgont Know that at 


quit Sure he did not. 
\) During the negotiations for the transfer of these bonds and 


. , ’ } } 
COUPONS to you were vou not informed by Mr. Benson that an action 


ve oe 
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ANDES VS. ALBERT SLAUSON. 
} } . " f 4] 4 4 FN < 'f y? 
had een commenced 1h Lhe supreme court Or tlie Late OF New Cy] 
against the holders of bonds of the town of Andes and of thes 
, > — . } 7 ee eS 
bonds and coupons to procure an adjudication as tO their Vailaity 
- 4 } ] 44 ] } } : ‘ 
(Objected to DY pl tii as Immaterial and lrreievalhlt 
e/ * s 
’ : . } } | + y* 4 } 
A. Not at the time that I aceepted the proposition of Mr. Bens 
A ‘ . 
] ; > ] { } _ : > ' 
() Didn't Mr Li bisOtl bniorim V UY [pe bore Liie DOW io |6O6Ws le ralis 
, . 3 : 4 : , Ss 4 , ‘) 
ferred tO vou that ali Thue OT) had peel oraht (iin that action 
(same OOP N DY pl il 
- ,¥ , YF ’ - > 
A Well. now. | am unable to sav the preeise time Nii Benson 
: . } } 
gave me that Infor tion, Whether at the time he delivered the 
bonds to me or subsequently 
e ° . ‘ . , 7 , , 
LJ. Was 1] not (i 1] ] £ Tile ner wen 1) ror ft hie Sai OT Frye by? is to 
Vou 
ya 3G roame Ob)! I | 1] 
4 ° ; 
4 > je i | 4] 9 7 ] 
\ co) 3 ] ()] gig eh iia nan | ive stated 
- ; J, 
M4 You Aiacita ci 4 l | t . % raVeT Ss (>) VYiQal i Ti} ae {i cl (ii \ 
(So) | . > , t7 
, > Lidit Ci ii iJ} ae hi 
A. Very litth 
(). Did vou make ! fuiries In refere} to the bond- 
] } i 
Pr 3aine Mtl Ti 1) i 
A. No, si 
- | 1] ] } ] } } 
(). Did ne tell vou that he wanted to transt{el ese | is to some 
. eo + ‘ ‘ ; 
one outside ol the Sta f N. } 
4 ? , 
(Same Ov] 1.) 
7 » © : ¥ * ° 
A. [am not aware that fi (lid aqont re ember whether he 
; »? 3 
did or did not. 
] ; ] | } } . 
, . . a * +} thy > . Pa 7 " . ‘ 4 > 
Did he say to you that he regarded it very important or that 
. - Oi Bid eee Pee a ee 4] 
the holders of the bonds regarded it very Important to get them out 
,.& nf —_ - | } 
of the S. of N. Y. & into the hands of some person who was a non- 
resident of the S. of N. \ 
(Same obi'n 
\ ] oe c ‘ c - , f . — +1 
‘i. gon t remember of any conversation of the kind at all 
; ] | , } ] . . . . 
| i ¢ +2 Tryst . 4 a . i i } 
(). Did i}é l\ LO VOU that vy SO aon’ an action couid be brought 
, - 
on these bonds in the U.S. eourt? 
(Same ob) n.) 
\ There \\ iS are Tape pe ro i f ) f +} yf ] +> ] t | . 4 
‘A. ICl no conversation of that kind that I am aware of. 
4 : . 
QM. Whe v ref | ) ate lief ] ] 
ii€@ il (11Q \ ra rst eCCOTI IE awake LI cil | At Ss 4 iJ Mas Wt re Loe Mg 
. aes 
litigated 
ppame obp nN 
990 : i] ] } + 
ZLV0 A Was hot auwanre Tf) i rhey Were ay anes laf rqataq TIPVTTI | 
a a4 tm, & & & i L430 4 
cy 7) ? " C ’ t | ‘ 7 + | 1. " . ) 
began these suits dont think they were that I am 
. . 22 C4 < 
aware ol. 


TOWN OF 
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(). Did you not know before vou commenced these actions that 
an action was pending in the e’ts of the S. of N. Y. in reference — 


— 


, } } ‘ 
OF Upon bonds of the town of Andes, in Delaw ire Co. ? 
“™ ©) 7 Ly 
Alli ¢ os ©, 1} } 
A. No: and | am not aware of it vet. 
: 'y | 7 O | | ) , ;% } ' ’ ] ’ 4 
(). You have been subpoenaed in such an action, have you not 
Same ob. n.) 


A. Yes; [| was subpoenaed, but that was long after this suit was 


> $+? 1 ¢ } } . 4 -. ae 4 4 l ] } ' } 
Mystituced understood that to be an action not on the ponds. Dut 
P \ } { xs ; C4} 
ae. Drevelit peopie trom GiIsSposing O1 rhnem 
? , ? S| , 7 
; . v. ‘ ' iy 
wr When did you first become aware that the validity of thes 
" i aa. |" a , , : 
bonds of the ‘Tl. of A. was questioned 
Scillie yo) 7 
| ‘ ? ey ? , ? ] ] } . 
\ Vas not aware Zz [ Unb I \\ WN lt] raead ii 1) i] iS Aa WIL- 
A 
lbecss 
\\V] t | } 
() When was tha 
4 . 7 x , 7 
\ Was 10) April O] Vay OI this veal 
\ t 4 ee a oe E ie : 
(). Was not this writing which was given to you by Mr. Benson 
, S| J 
I veered to vou Upon tiie Salh¢ dav that thre DOHaS were transtierred 
7 
; » 
4 } oe . } + | . ‘ — . > i iis . 
\. | dont know whether it Was Of} the Same day or not. 
{ pm CPX 
vane * i Bie a + | { 
A Lhe Writing was detivered to me about the same time thie 
ry ’ } t i i} ? | ft ’y) | +?) IT? ? t +] 1] as / 
i; nas were gqgellveread {) ii ( lili a Cibi¢ ii QO] Lilt " 
jo >™ > } } 
ka ify) 11) INV «oa Veal Cialm to be alan ol pecuniary re 
* 1 » Ss 
Spons bits lam able to meet and pay the notes referred 
» 112 MV direet eX In 
: 2 \\} ¢ 2 , f fi¢y) | " heath . :% A ‘ " were 
¢ it IS VOUr DESL rTeECOLIeCCLION aS. vo Wherner Vout were or Were 
fa } 1 } : + : 
‘ " i sy 7 o t , ' 7) 
niormed Of anv of the bonds OT Lhne tOWnh Ol Linde bere mn It) 
, - , } 4 , , } 
vation up to the time the bonds here in suit had been delivered to 
(31) 
* 
. | ° ° , 
‘ f ‘ é eo iy? “yt 6) f t “yf ‘ 
A | 3 re Pe hort aware o] chdd b1LIV avo} «cA | La citi { 
4 . } } + . » .*» » 
(). How long had you known Mr. Benson 
ms ‘ _ ] - . 
\. 40 or 45 vears. I should say 
m1 a ee a saan Baar Bas iA enn hal: 
iF, \\ hen these bonds were offered to you by him did you belleve 
- . . : ’ . ° ~ a 
the offer to be made 1h Lood faith 
’ } | > 4 ] + ! | ? : 1? 
(Ob) d to DY deft t aS ImMMaterial, lrreievantl, W lmpropet 
' 
A. t SUppOosed SO 
. , . , 
’ i ea? | - YY YQ ve 
() Did vou Know that any obi n existed to your purchase oO these 
- J 3 


(Sune ob} Ih.) 


A. No, sir 


: , ] . oY ' 
©. Does what vou have said in your answers to the five last ques- 


AUSON. 


SL 


T 


, 
4 


KI 


, 
, 


ALI 


V5. 


ANDES 


(ok 


TOWN 


THE 


hol 


LUSON. 


~ S 


WEST 


\\ 


J 


tae Ae | 


~— 


LOWD) 


ro 
I~ 5 = 
a, [ ~ 
| = = 
. _ 
‘ / 
Von oo 
—-_ a a 


—! 


ad 
- —— 
= a) 
-_ 
- — 
5 ‘ ~ 


, 
2 i 
j 
oN 
: 
— 
a 
o f 
etal - 


cen 
~~ 
* 
os 
~< 
- 
a 
_ 
~~ 
** 


SiON 


Vs. 


OF ANDES 


TOWN 


THE 


nds 


— - ‘: 

-~- = Z 
— j 
=> o 

, oe 

~ A ff . 2 
— - j 

—_— J oe 
‘a : don 


eee - 
PTS > ow 
t — + 
o 
- a4 . 
j - 
. - 
~~ 
- . 
= ° 
= 
- al . 
- - 
“ - . 
- 
- j 
~ - 
"a 
* = -- 
ed " 
sree, . 
fs oo 
~ see 


- 

- 

- 
— ~v 
= 
— 
~ ~ - 
+. + a — " 
- J - -~ 
- -> o- 
~ J f 
— — — oe 
~~ - - oun 
_ » 4 —_ ~ 
~ 
pau -—_— - oo ounce ss 
o— - 
“ —~— 
— - ~ ~ 
~ Quad - ° 
~< 
> auoet - a _ 
-~ — ~~ 
2 a om 
~—— © ~ 
one ~— 
e -~ 
---- = ~ 
nt outed Peenens - 
a _ 
« 
--~ - lee a! <= 
P o ~ ~— onw 
- . - — 
e - 
a ~« -” 
—— 
8 ~— -_ — 
. , - m 

— 
~ < fd - ~ 

a F ~— 

- — o ~_< 
~~ ll -_ : - 
— » — 
— - ~ 
” — 

— . «a 7 
~ —— < ~~ —" - on 
=e - ow ~— ° —— 

— a . . — 
a" > — ad — 
oe. & f ¥ ones 
» ~ ~_ “ ~ 
- - 
~~ " —— bn 
o ~~ . ~~ 
~ 
~~ ~~ j ~a _ 
sn ~ —_ = = ra 
—" 
_ ~~ an 
’ ee ~~ - ~ 
~— 
“ - 
+ 
* os -s A oe ° 
. - e — 
- -— ~ 
- cial -_ 
- 
~ a ~~ - 
ww oe o ao 
P 
, - 
— as 
- — 
—— 


r . _ 

— ed — 
— — 
oo 


5 - — 


_— 


— J 
- 
. 
a = 
a 2 am 
= a oe 
. os ~ 
— - f 
o oo 
- - 
‘ — 
: “ é + 
—_— . , 
f » - 
j 
~~ ee > 
st 
> 


ae 
e 
~~ 
-* 
—_ 
toe 


— 
et 
o 
“ 
j 
———~ 
ood 
vow 
om ” - 
e ~ 
f 
— f 
; 


ae 
~ at 
— = 
Pewee 
- 
- * a 
r 


am. 
_ 
— 
~ 
ms 
~ 
A 
¢ 
+ 
~—e F 
+ 
' 
j ms 
an — 
~ 


te we 


end 


lod THE TOWN OF ANDES VS. ALBERT SLAUSON., 


° | 
might have some Andes town bonds to sell. efore the dav on 
. . ’ ' ' . } } } } {} . 
Willci) Lhese bonds were dellvered he had mad me ahh o1el LO] 
‘Wave rs | 4 \ ] 7 i ‘ ot] } Wiis ane 1] writ) cy Thi omer \' ~ 

A* A ,\ 4 ‘ i \ 4 i ,il ALili i ii i yaa 

sasenll “inal hich tl _ Loliverad 
bec Driol () Lite AY OL] WHIDICI) Ude DHOhds Were (i Ver 
| 

p* Pe) } i . ‘ ; ‘ \ + + ’ 
LIL Phi DOnNdS 1n Were Hou Fererre 1 tO Specilca Va \ rr) 

' - | } } 
ak 1h) Lede Line Orel alia Sul “Ccpile ntiv \\V ro e | ; 1} ee ecept 
Bane: hi {] ] i tf rut ' i ) ; } VT + | 7 tI ; \ ’ PRR») 
a4 it Omel ‘. i i Ci Wahi tgs i i LWOUT t i é ii Wi) P }) j i om 
’ } e ’ ' } 7 
took the bonds to Jersey City and delivered them. I think I told 
; } } } ! } 1 
Mr. Slauson at the time the bonds were delivered that | wished to 
: : — 
transfer these bonds to some persons outside I the Stat tT NCW 
} } } e | 
York | think it was after the delivery of the bonds 


\ Pos b vy 10 o1 1? davs i 
(). Did you say to Mr. Slauson at any time before the bonds wer 
delivered to him that vou regard lit verv Important Or that thie 
holder of the bonds regarded it very important, to get them out of 
the Stat®ot New York and into the hands of some person Who was 
not a resident of the State of New York ? 
\. NO, Si 
(). Were you a witness In an action brought by Maleom Calhoun 
ana othr rs agalbst th ey Lai and Middletown RR: 1] I Comp 5 and 
others, tried at Delhi April 50, 1SS4 ? 
A. Yes, sir. 
(). Did you not then testify that you did so inform Mr. Slauson ? 
\. No: not to my knowleda 
Q). Was the object that you had in view in transferring these bonds 
to Mr. Slauson ever to have an action brought Upon them in the 
| nited States Cour 
Obieeted to as immaterlal ind Irrelevant 
tf the State of 


been enyjomed 
Lc) Ve 
> am | 


[| wanted 


a’ , 4 > 9 x . > , 
he Stat f New York—that IS, part of the bi 


d Mr. Slauson 


(). When did you so state to Mr. Slauson 
A. I cannot give the time; it was subsequent to the delivery of 
the bonds. 
(). Was it the sam: day f 
A. No, sit 
(). Prior to the delivery of these bonds to Mr. Slauson did you in- 
tan action was pending in the N. Y. court upon thes 


form him that an action | 

bonds Or COUPONS det: 7 i 4 
A. No, sir 

(). Did you inform him that their legality was questioned 

evant.) 


| 
| 
‘ 


immaterial and irre 


me that question and said | would rualre- 


properly issued. 
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.. Vw. @ a “ae eee + 1] ee Ry fe 

() Did Mr. Slauson ask you anything as to their collectibility 
\ NO Sil 
{ _ , 

ey ? ‘ 
d. Why did you give this guarant 

. ; S| 7 

(Jpjected to as immaterial and irreievant 


‘ a? biti i 
offered to guarantee them. 
(. Why did Mr. Slauson pay you for those bonds and coupons 
md notes ' 
204 (Objected to as Immaterial and irrelevant d Tinh 
tent.) 
A That Was our agreement 
(). When was this agreement made ? 
A. \\ it n the otfer was made for the bonds 
(). Did Mr. Slauson give you any reason why he paid °' bv his 
notes ¢ 


his notes at that time 

q). Did you tell him that he could give his notes ? 

A. told him that he need not pay thie li} mie hie ne rive 
his notes | 

(J. When did vou ll him that? 

A. When he made the offer for the bonds 

(). Had he then asked you to take his note instead of the n 

A. No: 1t was mv ott 7 

‘) Did you tell him that payment ol the note would not be de 
manded unless the bonds and Coupons Were ylieeted Dy him, or 
words to that effeet | 


if Ybieete d tO Hs before } 


' , 1} . : 
() Was it talked between vou -aBeLe \I SASSO] Panat pavment o 


u ; i} 
tha 1} to LA’ 1] } > lematl ] 1 ayn] tf i } i I | a \4 | 
cit bit sLt ~~ Wo) i le not A (i¢ rrieh [TCV ij cai C ow es ' ; i {} tJ is? ah. vy ¢ i 

t 


} } ’ 2 } . +} ‘7 1 
bald When due, or anvthing to that effect 


{ ™~s) 


\ ‘ . "I * : ' " 7 ; . ] 
(). Was there any other writing given Mr. Slauson by ve Le 


] | : ] Pee ae _— 
sides the wrlting already 1n evidene 
pats A. No. There were other coupons than those already r 


} i } } } } j 
ferred to transferred by meto Mr. Slauson at a later date 


(). What is the date of that transfer ? 
A 1) cember 1Ssth. SSS. 


(It is admitted by plaintiff’s counsel that the coupons which Mr. 
Benson here refers to are those set out in the complaint in suit No 
2512.) 

Ir rom whom did you recelvé . those coupons ¢ 

From Thomas Cornell. 

Did you buy them ? 
| 


did not. 


ALBERT SL ATSON. 
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). This note is still in your possession ? 
A. Yes, SIP. 


. > ‘7 4 . ; } 
). Did you tell Mr. Slauson that payment of the note would not 


_—— 


be demanded unless the coupons were paid or collected, or words to 
that effeet 

A. No, sir; [do not know from whom Mr. Cornell purchased 
those coupons. 

(). At the time of their transfer t 
ponds for which they had been detached 

A. I do not know. 


(). Are the bonds and cou hown to you all the bo 
(). Are the bonds and coupons now shown to you all the bonds 


ee 
oe 
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f 
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_ 
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~ 
_ 
ww 
— 
eae 
~_ 
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, 


1 i_. ’ 
and COUpPoOns to which you have referred in vour direct examina- 


] } 
¢ P 47 . :+ 
Sald bonds are offered in evidence, marked Plaintifl’s exhibits 
. "i — >= 2 5 ’ ; " ~ 
+) >} ; } } p«) ) pi } 
NOS t } ') ian OO o18 yt) ' be asa D kd Lt) i] L é ie) ass Ze p4 
, = 1 , | |? > -) ¢) oO 1 4 1 r Pees { ; [A 
-™ we, 7 ¢ : 
Le) if? i 4 > 2, OV, Zé 40, DVD, OO, I4, iv i) ic i it) te) i“ 1D 
{+) 17 »)*? -) NO : }} l : H 
tZ, £41, 20, 2 249, belng all the bonds. set out In complaint in actiol 
\ d= ? me ] | } i c 
\ 2515, said bonds to bi proauced Ol tPlal as if here Copled 1 
+ t + + ‘ + | 4 
‘ lL] (Jel Liié oprection Ol cle menadanht > Pid i | i if ' it [ i} iu 
| } i 4 | : ; if 
» | . : ’ ‘ " , ' f : 
riadi aha Irreievalii thrift tiie \ ire | Liat DrOPCELN j 1} 4 
i j 
} ~ , - } 4 } ~ \ ‘ ‘ ‘ 
foe cil (j ale ene. { raul and Vaild OD , i fiw { Li Wilk © \ Ae 
¥ } 
¢t } : " , +f raf ‘ ' | . | »? ~*~ 
Lilt lefendat { 11) Lhnese SULLUS Out I iv LIV) AUIS j S Ta Cd AO 
| , 
¢ } tf @hy ‘ ? . sv ft +} . ff 
| Lilt qenbtityv of these DONAGS WIth those se l Wn tie ColMpialht In 
i 
¢ - ) 
CLION) NO 7433 6: 
i> } ; | } } 
eo ,¢ 1 ; ; j , . ; 
i A} iti il ~{ ) Otte red | CV TIenee ' i¢ 4 1} re. ‘ ') \ | itt ? | ; 
] i ‘ » : i 
Vhnich are enciosed hh envelopes, Marked, Tes] IVei\ 

‘ ) a { = any ) 1 f i> . 
exhibits Nos. J LZ, 0, J, 04 1, June 12, 1SS4, 1. 1 Sali VOC 
is a ’ (j rh ¢ fp4 SI orect ? } ~ rie ‘ ‘ 1s ? i , is 

, . ’ 
' ; } + "hai ' ' ' 
() Was ‘a lau ate) ZCU LN Like ar i . A “~ I iT ‘ t ’ 
e | 
’ ) } . ? Vir w! | 7? ; 
} is weno COUPOTIS i) i MOECAUSULI 
i 
{ ) f i 4 t 
, : r «4 ? } ? y)* ' ; ; 
* cn ‘ ) UU @&d irre MU V «chill eeeneerian i i ‘ }p! >? 
‘ 
‘ es 
\ yes 3} 
b Ai 
{ ) \V\ | } t |} + | ’ . ) \ rc ti ? } Wn =1 rlti7w oO} 
¢ Cl) LiaOose saies Were Dade Wa bere Le] bing 
’ } } } ye 
¥ ») ; ,*) firant a ‘ +} ’ v “ty ‘ 7 ; } . j Pyeull i 
acgrecthilt { CXISLING Liab ahyy O} aes parules YOu ftave named Should 
, 
> ‘ 4 ’ t | ’ 
r’¢ tit} Pte rest 2) those honds and Coupons Or any Pare liucreoi 
« s 
{ )} ¢ oa | MAITD ' ] ‘ Brat! ll, cy 7 ' + | t 
reg ed tO as ADOVE clLiif as ai A CaAlLiili it/i ia csi { , iC 1LCeé 


| 


() So far as vou bave any Knowledge or iniormation, Is Mr. Slau- 


} a » 7 1} } ] } . +) 
son. thie sole ana hona fide owner of all these bonds ald COUpotns 
° 7 “ . , } . By * . . 
? ’ ‘ a , . say + 4 ’ ‘ 4 ’ ty ’ 
(OQbjected to as lmmaterial and lmproper—calling ior a COnCciUSION 


{ i 
(). How long have vou known Mr. Slauson 
A. Over 40 vears. He 1S reput d to be a Man oO! me 
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. ] ‘ . a ] o ; iT on on >> #¢ 
©. Are & were the notes you received from Mr. Slauson, to 
» : ’ , ° } | } 
best of your knowledge and information, collectible at the 
a 
value ‘ 


‘ 


| . 
(same Opie ction 


; 


()bj 
. 4 , ’ 
{ MDyected As § ye 
e 
O Wi 
' i si } t \T a ,7 . ¢ + * ; Pils 
ghey & i | Pid it icLUSUT] ‘ ici { L}oQ ’ s 5 
‘ 
. :, oT. 46> } : ¢ . A 
, ' + ; ? , 
here mien (DI (j Sui NO En @4 Ver DOT 4 Liict bactha mI ; 
» «) 


(), Was it 1O} y ti r] ' t { 
« cA } ‘ i ue? | Cit ‘ Vas 1) ‘ 
’ } 
" ‘ ; ‘ | ° + ; > > i ’ . 
A Wii , ! 6 1] [ I) was }] rreern 
q 


. > ] 
¢ ; ; ? . } ‘ + 
(). Has p en : of the notes vou h referred to, to 
& i . ; 
’ ' , . 
tx’? ‘ ‘ } ‘ } 
knowled f ( i Wee qgemanded 


x : i ‘ a 4 i i | 

t # bats ; - i ; } } . . 

{ ree LIC \ i ‘il { DOT} i mene COUT lis (if er (] } ve ‘. ta 
’ ' = . . , 

11) April ISS2Z, were (7ULCS oned before the a Cry | K place: 


A. BENSON 


Subscribed and sworn to this 15th dav of June, 188-4, before 1 
HOWARD CHIP 
Nota ij i AY mn ({ a 10 ; | / fa (oO ; \ ’. 
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{ ‘ » ' bil i BEERS. ag r LalLneyv. if rt clliat Pee i) OVS 
’ , ? : : 

%s . ; 11 ’ ; j . 

radt, Ol] 3 ’ ‘ il Lia ’ ‘ OOWilile 4oe CODES 

= A 


x i i ‘ ii i (it 
\ | | | 4 ’ , : . , , ? ‘ e “¥ ] | 
i ray CAILMOL ] Mmenmiver LO WhO LTabllslerread lem 
Was ay fate Tive (* ») r ‘ y)} f t + } rif + | T1) t | 
< i. i cil ii il i { if ii {) ‘ gt SAG cLEPUPEL | Liit ij Liit 


} 'Y ff Pe) ; é t t } t \ . 'e>7 
(). Did you transfer any o m to Mrs irriet J. Van Deuset 
: » *¢ ' i . . } 
A. No, sir: nor to Columbus Van Deusen. I did not transfer a 
? 7 7 
} ( i rress 1}< ? ] ‘ ; . } 
of them to Albert Slauson aqid not transfer any of them to Day 
kKenned | ew are Eg sfoarread ; 7 { +] rr) ft ‘ l 
4 hi ." ai t Ail i i ‘ ‘ 78 BELGE (} iLO] ¥ PCTISO]). 
| | , 
[ do not KNOW | 2) NW OF fi atene Re ndant Savi on } 
i . 1] i] +5 citi tf ULICTI vile LOnNdGOUT ivVillv’sS mMLIIK Tad 
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ANDES 


VS. ALBERT SLAUSON. 


(ir SS- 

[ paid nothing to Mr. Hoysradt for the coupons received from 
him and received nothing from Mr. Slauson for them when sold to 
him. I did not guarantee those coupons. The coupons so received 
from Mr. Hovsradt were due March, 1882; six coupons, $35 each, 
Sept., 1882; six coupons, $35 each, March, 1883; six coupons, $35 
Cacti Meech ISS? 1) coupons S1 i 9) eaeb sept LSS2: [}) coupons, 
S17 yf) each NI eh) ISS. 1%) COUPONS, Ss], yt Nich. ISS? LOS 
COUPONS, we yf) f ich. “epi LSS? 105 COUPOTDS eee, each. Mich. 

P| i . 

, , , o . ' raXy =e : | ‘ ' 
Berets iti. COUT ms Sole eCHCH ilese were all tlie COUPONS 
DA reed from Mr. Hovsradt [ cannot tell when I ree’d: them 
nor when | ti insterred them | rec ived hone ol the Slauson 
note Ss OPIGl! it \ OV nave LWO O| them—one ree d irom the Ron- 
dout Savings Bank and one from Mr. Kennedy 
THOMAS CORNELL 

Sworn «& subseribed before me this 14 day of June. 1SS4. 

* HOWARD CHIPP, 

Ni id, Ali } ra tor ( Aste , C0 e N. r. 
DAH HARKIET J. VAN Deusen was ealled and sworn for plain- 
tif] 

| reside at Rondout the city of Kingsto fam executrix of 
Columbus Van Deusen, d ised 

(J. State wheth ssuch executrix were t OWher oF Certaln 
struments purperting to be bonds o het of Andes bearing 
date Si pten ber J, IS71, si7ned by Andrew Armstrong, John Dick- 
son, and D. KR. Shaver, for the payment to bearer of the sum of S500, 
with interest, and numbered, respectively, 44 and 45, and also of 
five such bonds for Lie Pavel nit to bear rofl STON) i ¢ 1} \\ thy rite rest, 
and numbered, respectively, 61, 64, 77, 78, 110 

A. Yes 

() Did V ti se] those bonds LOanv one 

A. | did | sold them to Mr. Slauson,. of Jersey Cit, 

(). Were you as such executrix the owner of certain other bonds 
of the town of Andes, of the date and the time as aforesald, for the 
payment to bearer of S1,000 eaeh, and interest, and numbered. re- 
spectively, 1, 2, 5,4, 5, and of certain other such bonds, for the pay- 
ment of SoVO each, and interest, numbered, respectively, 14, 15. 17. 
18, 43, 46? | 

A. I was | sold them to thi Rondout Savings Bank The bonds 
now showed tO me are the bonds 1 ¢) whi a | ref yg 
Said bonds were offered in evidenee and marked. respectively, 
PI’ff's Exhibit No. 4, No. 5, No. 6, No. 7, No. 8, No. 10. No. 11. No. 

12, No. 13, No. 20, No. 23, No. 21, No. 22, No. 50, No. 37, 36. 

246 and No. 29, June 1%. 1884. T. P 
[It is consented by counsel on both sides that said bonds be 
read Ol} the trial QO] thre se actions as if the Same were here set out at 
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‘ . } ; . : 1? - - 
KE! mkDY, DEINYg duly sworn Ifo! the pi tt, says 


lame is David Kennedy; occupation that of physician & 
) | ink I sold certain instru- 


. N . } . | 
ments, purporting to be bonds of the town of Andes, to Mr. Slauson, 


\ | the month of April, 1552, through Mr 
Anthony Benson 
Objected LO 
Phi bonds mow shown me are the honds Said bonds are Nos 
1?) for SSOO. heretofore offered in evicde nee as “ PI’ff's Exhibit NO, 
19, T. P..” and Nos. 65, 66, 67, 68, 69, 100, 101, 102, 103, 104, 105 


106, 107, 10S, 109, for S100 each, heretofore offered in evidence — 


“PIfPs Exs. Nos. 50, 31, 52, 53, 34, 40, 41, 42, 45, 44, 40, 46, 47, 45, 


>] by } , , 7 ’ i . ‘ } aon | it] } 
Pitt offers lla ft ; in evidenece.to be read on the trial with the 
} | ’ “a j ’ } . = af 1 7 7 
sume elle rf here eoplred mn Tull, DUEL Unde! the objections Ol 
Pee . ‘1? - 2 ‘ + | 19 . vy) ty? + ey } ‘ er } v. ‘ . th): f ¢ | ~s 
(jf .S COs tiacl tiie Licey wai‘ Mmmaterlal and irrelevant, ane [flab vhiley 
? - f + | . ? | f I 1’ f] | t } ? | | nd 
Li ¢ ane. Lif tT ' I i ey i alia { vee Liley are bit CO”d cLilt 
} 
\ 1] OL) 1S? { rij i ti it 
ry " ] ? 2 y »)e) p*> ) 
When I sold these bonds I also sold coupons Nos. 21, 22, 25, 24, 
? } } { ! } 
whieh were itt ned to ¢ i) O pmecse DOTUS 
has ! . ‘ ] + } . | + | + 1 +} + } 
Sal COUPpPOns Lie] f (TEeTICE" Phe read Ol vhe tl ii VW 1 tre 
same effect as 1f cop ere in 1 md under the same ovyection as 
} 
Li [) i1d]s 
I] , , , , | , . ) , } 1 f) Ca’ h) 1 { } ’ * 

Lit COLLPIO J Clare iit si 4 j ()i if ; 5 i i 12} Wilif » LheVN Were 
detached | received on the sale of these bonds a note from Mr 
Q | . if ‘ \pr (,t} }\N\) ff TY) \ yaret which t oly ly 
a PttisSOodt) (7.104 ‘4 ; ‘ ) i ow Lt? fyi \ Ordael Willelh LOceé te cALiwatta \ 

‘ 
nm evideliee 
44 ’ 
PANY () ty . Wh» witness 
i ] | ’ i Fr , | , ] 
hey ( he wy (] eg. 1 tie ton dout SAVINGS Ba bik hes lye 
; } > X } o ’ 7 ; >. 
bonds of the t , \ vo. 19, for S500: Nos. GO, of S100: 62, 
63, 76, 79, of SLOO 


am & « 
9S 35. 3S. June 12tl 564, ‘I’. P to be read on the trial with the 
same effect as though copied here in full, under the same objection 
| 
by def’t’s counsel as to other bonds 
[ also sold to the Rondout Savings Bank coupons Nos, 21, 22, 25, 
and 24, attac! i to these bonds, At the time of these sales was 
the owner of all the bonds and coupons referred to. 


(). Did vou buy them in good fal 
4 ; . . 


> | | > 
ae and ior a valuable considera 
tion 


, F 7 4 J ? ; 
. * : i ' ry Poy? 0 , 3 7»? | *.« . 
(opnrected Qas ]TMproeoper and ITreievatlll 
; 


premium—w. e., at 104 
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Last-mentioned coupons offered in evidence, and to be read 


a 
ad 


t 


; 


. . . , * ‘ 7 , 
ypyection oF; dei ts counsel aS Made on the bonds 


» . . } ’ . } ] 
Keach of salad COUPONns contained the No. of the bond trom 


it was detached. 


Ll the eounonsto which I have referred are 


with the name of Toh 1 Diekson. commissioner. &e 


Objected to as not the best evidence. 
(Cross-ex.: 


id not instruct Mr. Benson to sell these bonds and coup 


some person out of the State of New York. I instrueted him 


; Soars 
ee een eee hgh ey left it to him | have nev 


= ' 
mManaed paymMenr the note I received from Mr. Slauson « 


Mir. Benson paid mine the monev for the bonds sold to the 
DAVID KENNEDY 
Subseribed and sworn to before me this 13th day of June, 1 
HOWARD CHIPP 
Notary Pul I Ld ( f \ 
251 SAMUEL R. Rainey, sworn for defendant. says: 
resid le t HHuds on. N. y - ati the secretary and treasure] 


isfer of these phos and coupons. I gave Mr.Slausonnow 


| co : — ‘iP , | : 
ie time of the transter of the bonds and coupons to him 


. 
Redirect 


lludson City Savings Institution, and acting as such 


nents purporting to be 


Was that bank at one time the owner or holder of e 
og bond f the ft f And 
N Y., dated Sept. Ist. 16/1, and signed 9) \ndrew Arn 
G. R. Shaver ? 

[| don’t know who they were sI 
date of the town ol Andes 

What were the numbers and denominations of thos 


Jk > ~~ ta i | ee ee ee ee ey ere rn Ss] 000 
Od LO ja both inelusive ~~ leh le al, . OM) 
31,52, 71, 72, (9, Co le: ee ae OO 
Sl to S56, 1n clu Islve- pints si da a UU 
HIto Vs. er ee en eee ee eet a 


157 to 164, “ sacditaliccin anata taliteingll ee ate cites 
een eee ibis ae 
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—— | hh ee a | idl 
anne 
ee 
— 


94, 204, 207 


233, 234, 236, 238, 241, 242, 246, 248, 249, 250 
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THE TOWN OF ANDES VS. 


ALBERT 


SLAUSON., 


A. They were purchased for us as follows 

$15.000 by the Nat’l Hudson River Bank of Hudson, N. Y., 
from the Ist National Bank of Andes 

$5000.00 purchased tL) is from George B. Faire hala 

$5,500.00 purchased for us by the Nat'l Iludson River bank from 
the Ist National Bank of Andes 

The date of the $15,000 purchase was May 7, ISSO; that of 30,000 
wus Mav 8, ISSO, & that of Ss) .000 was Ju lL. ISSO. nere Was 
another purch se of 8500 mad ine 2. ISSO, of the Ist Nat ) i 
of Andes thr uch Lie Liudsi I} River Bank 

We paid ror thre = ( LS foll Ws 

The $15,000 eost $15,194.49 

© $5.000 s) 467.00 

© $5 .500 S5 60025 

6 $200 $305.75 
Zo Redirect 

Q. Is this note testified to by you the only writing received by 
vou from Mr. Hloysradt at the time of the transte 

A. It 1s 

SAM’L R. RAINEY. 
Taken, subseribed, read over & sworn to before me this 14th day 
of June, 1SS4 
JOHN V. WHTTPBECK., 
Notary Public, Columbia Co., N. ¥ 
200 ALBERT Hoysrapt, sworn for defend says 

[ reside at Ifudson, N. Y 

(). Did vou Ol) thre Oth day of April, LSS? rec ive f} My) Sam |! i 
Rainey certain Instruments purporting to be bonds of the town of 
Andes, 1), laware COUTLLY, N. Y ' dated ‘eI |). l. Si] \ sloned by iin- 
drew Armstrong, John Dixon, and G. R. Shaver? 

A. As to date of bonds & signature, I ean't say | did reeeive 
certain bonds of the dates,and siened, I believe. as stated thi 
: gate ) ae . ) 
question, And aiso thie COUPONS attached thereto ihose bonds were 
of the number and denomination, respectively, as set forth in the 

paper now produced by me 

Q. Did you receive that paper from Mr. R; iIney on the day of the 
transter Ol] the bonds LO Vou 

A. I did 

Paper offered in ev., of which the following is a cop) 

“Whereas the Hudson City Savings Institution, of the city of 
Hludson, in the State of New York, has this day. for a valuable econ- 
sideration, to wit, the sum of twenty-five thousand and eight hut 
dred dollars, sold, transferred, and delivered to Albert Hovsradt. of 
the said citv of Hudson, the following bonds of the town of Andes 
In the county of Delaware, in the State of New York, the said bonds 
being a part of those issued by said town of Andes in payment of 
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i 


ption of said town to the 
Railroad Company, and being 


V5. 


ALBERT SLAUSON., 17 


] 


stock of the Delhi and Middle- 
of the denominations and num- 


bers following, to wit: 
208 Nos. 21, 22, 25, 26, 27, and 350, of the denomination of one 
Pnousal d dollars each. 

Nos. 32, 48, 50. 51, 57, 58, 59, 60, 61. 64, 66. 67. 68. 65. 69. 70. 71. 
72, 73, of the denomination of five hundred dollars each 

Nos. 86, 82, 206, 218, 95, 169, 171, 262, 215, 234, 219, 94, 224, 220 

40, 91, 31, 52, (3, 71, @2, 835, 74, 81, 84, 207, 90, 233. 254. 252. 270 
O02, 204, 194, 85, 190, 96, 98, Yo, 97, 242, 1do7, 159, 238, 241, 158, 
160, 246, 161, 162, 248, 249, 207, 268, 250, 163, 265, 164, 259, 172. 
67, 2601, 166, 167, 269, 181, 92, 183, 208, 180, 278, 179, 277, 178, 175. 
idd, 146, 244 Ze I, 291, 296, 298, 293, 294, 292. 290, 289. 209. 
214, 189, 212, 188, 500, 211, 299, 243, 244. 247, 260, 228, 258, 264, of 
the denomination of one hundred dollars each 

Nov, therefore, this indenture witnesseth: That the said Hudson 
City Savings Institution, party of the first part, for itself and its 
successors, 1n selling the aforesaid bonds and in consideration of the 
payment to it of the above specified sum of twenty-five thousand 
and eignt hundred dollars, the receipt whereof is hereby acknowl- 

lzed by Albert Hoysradt, of the said city of Hudson, party of the 
second part, hereby agrees with said party of the second part to 
cuarantee, and hereby does guarantee, to the said party of the see 
ond part and his heirs and assigns the payment in full of the face 
Vallllé I thy above dese ribed bonds ana of the COUPOns which have 

rt ad falle ! due Or nlay he reatte! fall due thereon, and of each and 

every of said bonds and coupons, according to the terms and 

209 conditions and at the time set forth in said bonds and cou- 
Po} ~ 

And th sald party of the first part, in consideration as afore- 
said, further agrees with said party of the second part to indemnify 
cil) CC} harmless LIié sald party oO! thi second part and his heirs iV 
ISSIGHS agalnst any nec SSaPy or prope r CX pt nse or Costs to which 

ie said party of the second part may bi put in ¢ nforeing or att In pt- 
ne to enforee the pavinent and collection of the bonds and COUPONS 

resald or any or either of them. 

In testimony whereof the party of the first part has caused its 
cor] te seal to be affixed to this instrument and the same to be 
sioned by its seeretarv & treasurer this sixth dav of April, 1882. 

HUDSON CITY SAVINGS INSTITUTION, 
By SAM’L R. RAINEY, ik. Bal 
Secretaru & 1) COSUT* r.” 
Said papers received in evidence 
| 
Kx. continued 

Q. Was that the only writing given you by Mr. Rainey at the 
time of the transfer ? 

A. It was. 

Q. What did you pay for the bonds & coupons that day transferred 
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A. I gave my note, I think, for $25,800 ; that note was guaranteed 
by my father, Jacob W. Hovysradt. 
| () ‘You know that the validity of those bonds was In litiga- 
tion ? 


. ° : ; + .t ] rere, | . * 
260 Ob). to as immaterial, irrel' t, Incompetent. 


A. My recollection is that I had heard something about 1t. 


A 


~ 


; 
(). Had you heard that an injunction had been issued restraining 


} ; _ 
the holders rom transferring those bonds : 


‘ 


ormed by the ofhiecers of the Sayviligs bank i 
heard, but from whom I cannot tell 
Ir. Rainey inform you that he wished to transfer them In 
order Lo vel thre mm out ol thie ré ach ot the Injunction, or worcs TQ that 
effect, ? 
ey 
Obi. same as above 
A. No, sir; he did not say anything of that kind. 


Were these bonds & coupons delivered to you on that day ? 


*) 


(). Are they still in your possession 
. “ | 
1, ') ; . ‘) 
é lo whom did you transfer them 
} ] ' : ) ] } : oe > . ' ‘ 
A. I delivered the bonds to Anthony Benson, of Rondout, for 


; } 
negotiation WN Salt 
} | ; } } } ( ‘ 
() Ali of them bonds Ww coupons 7 
VY } + | _ , . i, . ) : 
\ res; but as to the coupons of Sept., 1882, & Mar., 1585, [ am 


A 
. + , rr? 4 } 
mot sure Dut Phos may obave peen at livered tO Phomas ( ornell. W 
} . ™ . . >. {° +) . -_ " « » 
such delivery was 1n spring of 1883: all the other to Ben- 


i : ’ 
Of ' } ’ - : ai ' 4 7 reat . | : ' . 
26] son, and avout a vear later. Lhe coupons that went to Cor- 
1] ? : i ice te ean \ ‘) )») »>*) ry}. 7 cps ->*) 
nell were, I think, Nos. 21, 22, 25. The coupons 21, 22, 23 on 


these bonds were all deliv’d on same day to same person. 

’ What did vou receive for these bonds & coupons ¢ 

A. kor the coupons for Mar. & sep., 82, & Mar., ‘Oo, [ am tohave 
the note of Albert Slauson, of Jersey City. 


WA 27 ried wthiaine ? 
(). Have you recelvead anything 


(J. Was ANY Writing gFlven by you LO MI r. Benson Or \Ir Cornell 
or received by you from Benson or Cornell at the time of the delivery 
to them of these bonds & coupons? 

A. Nothing, unless possibly a receipt, and of that Iam not posi- 
tive, setting forth the numbers of the coupons of Mar. & Sep., ’82, & 


A. I cannot say whether I have or not, and I am not sure one 
Was given. 
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Fah ‘ , , > " . . 
IGG Defendant then offered in evidence the original assessment 
? } . ? P » ) ’ ~~ } . ’ ‘ ’ 
roll of the town olf Andes tor the vea ISTO. which defend 
’ = } ’ } } 4 
ant claimed would show that the signatures to the petitions or co! 
Sents pul li evidence were not those of a matorityv of th LaX-paVvel 
7 ._ 4 ' } ; ° TH 
Oy tbie Wi adppearina Upon Sald roll and own ne rr representing 
| 
maloritv of the taxable prope rtv of the town as shown Dv Salad rol} 
cr ry } } t 7 ? : _ ’ i ‘ ? ' ‘ | 
aiso Which defendant Claimed would show that the s PuOALUres I 
consents Nos. 1,4, and 14 were those of tax-payers appearing o1 
‘ _ a 
’ 1? } ] . ‘ ' , } 
Sala TOLL ANd assessed thereon to the amount of &,4.000. which wa 
- buus Sms { ; , . p ] } 
obrected to bY plammtifl and the obi LIOTI sustalned oO wW ich the 
defendant « xcepted. 
Defendal | in ‘ridenee h nat } 
elendant put in evidence the senate and assembly journals of 
i 7 . F ‘4 : . 7 ] 7 ’ , ’ 
the Legislature of 1869: 1t received 71 votes in favor of its passage 
’ > F 7 ( F . 
iy the assembly and 19% votes in thie senate 
inch . : ; 
rhe evidence here closed. 
Orr” y } . . ? ] : . . ] ] 7 : 
ad | Le fendant’s COUDSe@L ASKS WeTHILISSION, Ulld* Lie Stipulation 
. 4 , 
: } > > j 
and order made in June. to submit the question of the ba 
} } ’ ? ‘ ; : { : j 
and aiso upon tne question Of the ce isive transter of thie 
Upons mn Sult and upon the qui Stiohn of owners! 
} } ° } c } 4 
lle asks to submit each of thes questions » a bry 
: .? , a oe ; f } . 
\lotion 1s denied in each ease and exception for defendant 
; 
Phi court then made an order consolidat! ie tl vo net ns. which 
, , ‘ } 
order may be found in the judgment-ro 
[*] iV yf t | ?) Larla r) wretor yf. T- j ‘ ' , i | _ 
He COUTL LHe MaAGe ahh OFrael LAN i } i ‘ i tilbig? iJ i high 
—— saat al] 
a1 nd in the judgement-roll 
, ’ } , , | , 
lhe defendant thereupon excepted to such de finding, and 
7 , . : x : : ; 4] ; = : 
Orde] and hied exceptions Lhnereto, of whieh an POLLOWING@ I A 
C*O>T\ 
- 
JOS Det } hrcept )}i 
United States Cireuit Court, Northern District of New Yo 
4h 4 . . . . 4 
ALBERT SLAUSON against THE Town or AN 
Lae defendant excepts fo the Mmndll OS Ahd UGeclslol ecourt 
} ‘ - , 1 } 
made and filed in and with the order of judgement hers | De 
t. LO54. as TOLlIows 
ke irst 
| ae | 
l'o the general finding for the plaintiff upon the facts 
4 . & 
second 
: ° ? ? 4 - - ] 
lo the hnding In this action, now consolidat I, Lnere 1s due the 
‘Nas —" os ry eo 
aintiff. Albert Slauson. from: the defendant. The Town of Andes 
] | . ] . } - S 4 | ; , | { ar 
iif sum of rive thousand three hundre rand SIxteen and moOilia’rs 
. } i 4] 4 . ’ | , 
eclng the aggregate of the sums duein both actions at the day ol 
rlai, OF] (Jet | 1SS4 
rr. e 7 
Chird. 
sh | . ° ; } ; Raw | ] i; 
lo the finding that of said amount there was due the plaintiff 
< 4s 
a } } ; 7 > . if Jie BS, +. 7 o2e0 
rom the defendant, 1n action No 20912, 80,04 (/.02 
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Second. That the not ce, required by the first section of the 
defective in not specifying a place of hearing. 

Third. ‘That no recovery can be had upon the coupons formerly 
owned by Columbus Van Dusen, for the reason that he indorsed 
‘ it, pursuant to law, = t | 

201 his property and could only be transferred by his 3 
thre reby destroying thei Ir 


. — 


act 1s 


, 
1pon the bonds a stateme!l eV were 
\dorsement. 
negotiability forever. "fina: Stats. 
v , —_ . ‘ ¢ ¢ ome . 
N. \ ,« 26. vol er, paves 2? Bs 4S. 

2 ’ . . 7 1 Be - ’ ' } 

it should be dismissed for the reason that an 
othe raction Is poe nding In the State courts, whieh. though pbetweeb 
different parties, Involves a con 


nsideration ot the Same 
Fifth. That seve 


} { ) | } } , | 
rai of the DonNadSs are not seated and others are not 
registered in the othee of the county clerk 
oe wit l tT he bonds are mad ee oe oe 
MPIXthy Mat the DoNAS are made pavabie 1n tess than thirtv vears 
; ’ ] >» Fy ’ vv» . 
from the time of their issue. In violation of seetion four of the act 
Seventh. That the petition presented to the county judge was not 
i J 
) 
properly verihed 


4] ri] } 1] 7 
ith. Lhat the suit should be 


o ! dismissed under provisions ol 
t H , ws ] . ; } . a — ft 
“eECLION TLVé i the act of Mareh ) 1S, » aS Having’ peen COILLUSIVeL\ 
prougcnt 
| ?)} + |} _ ] f. . ] t | 1, »\ 7 , > ’ a i * ¢ — lid ?¥% » +} 
pork Lhe trial the defendant moved for an order consolidating thi 
two actions. The decision on this motion was reserved 
u\\ acti (eC Gecisioh On till motion Was reserved 


J. B. Gleason. for the plaintiff; i. ea. Maynard, for the defendant. 
CoXxE., JJ. 


Regarding those defenses, which strike at the validity of the whole 
ssue of bonds, it is thought that the doctrine conte nded f for 

yy the plaintiff. is not only correct in ple, but 
, so far, at least, as this cor s concerned An ex- 
tended discussion, ther efore, of thi questions Involved is not essen- 

The chief contention has reference to the effect of 

consents. [It is asserted that the defect in the petition ‘adical 
that the county judge never obtained jurisdiction ; that 


re him were unauthorized. null. and void: that the 


| | ? ’ tf | - 
bonds never had a legal Inception If these premises are well 
+ 7 7 - } } oP . ‘ 
founded the conelusion that the bonds are invalid correctiv follows 


[ do not think. however, that they are well founded 
his question was discussed and the 


sented with great learning an 


opposing views were pl 
1°} ; 
1d ADLLILYV bv tne eourt ol imalaal 
: . : ‘ > i : Hy 
New York 1! 


; 
: 
. . . , . , ’ . ‘> ’ 
1 the ease of Craig vs. this del endant (93 N. } 


(5) 
Suffice it to say that the opinion of Judge Finch. 


1 behalf of the 
ry) Inority, Is 1 pe rfect accord with the decisions of this court The 
argument in favor of jurisdiction is there stat d 
and nothing need be added to the clear 

of that learned judge. 


also Calhoun vs. Delhi and Middletown Railroad C 
pany, 8 Hun., 379. 


People ex rel. Hong vs. Peck, 4 Lansing, 528 


See 


20-22 
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82 UNITED STATES OF AMERICA, } 


THE TOWN OF ANDES VS. ALBERT SLAUSON. 


Northern District of New York, - 
I William S. Doolittle. clerk of the cireuit court of the United 


= . } } 
ne secona 


States of America for the northern districtof New York.in tl 


circuit, do hereby certify that the foregoing pages, numbered from 


} . . 2 

id complete transcript of the 
| oe | } | 

record and proceedings had in said court in the ease of Albert 


| 
remains of record and 


Slauson vs. The Town of Andes as the same re 


l to ZS, inclusive, contain a true al 


tt 


on tile in said office. 

In testimonv whereof I have caused the seal of the said cour 

n testimony whereol have caused the seal of the said court to 
be hereunto aflixed, at the city of Utica, in the northern district of 
New York. in the second eireult, this l7th day of Decem be r, In the 
our Lord one thousand eight hundred and eighty-five, and of 


year ol OU 
* } ." : y } 
mes tates the One hundred and 


the Lndepe ndenee of the said United 


> ‘ 
LONE. 


S. Circuit Court, Northe District N. Y.] 
W.S. DOOLITTLE, Clerk. 


[Seal of the 
Kndorsed on cover: N. New York ©. ©. U.S. No. 225. The 
Town of Andes, plaintiffin error, vs. Albert Slauson. Filed Febru- 


ary 24 1TSS6 


> 


upreme Court. 


nol 


No. 225. 


- 


THE TOWN OF ANDES, 


PLAINTIFF IN ERROR, 
US, 


ALBERT SLAUSON, 


DEFENDANT IN ERROR. 


BRIEF FOR PLAINTIFF IN) ERROR. 


MAYNARD, 
( nunsel. 


STAMFORD. N.Y. 


WASHINGTON, D. C. 
GIBSON BROS., PRINTERS AND BOOKBINDERS. 


I SdQ. 


Guited States Supreme Court. 
THE TOWN OF ANDES, 


ALBERT SLAUSON, 


DEFENDANT IN [SRROR. 


‘eae &' 


ay, of Cy 7 OF hy thre Lownr or Aad, Ss. thie defe ndant in thie 
Court ty how, fo rerieiwr a je Agi nt entered in T/ie (irewit 
(lorurt of thre Lojiite (l NStates for the N rthie 0 District of 
N, ie bork. a fare ;° of Alby re S/auson. plaintiff in that 
(lourt. amned de fendant 42 eOVrro?7 here. vy, thi directi 24 or 
Dist Vel Sudge, flonan A ( f Pe. Ov the trial or thre CUSE 


aT, fore Aaa ey (Jel ber. LSS4. 


An order was made at the June circuit. ISS4. that the 
actions Pass said term, and be tned before Judge Coxe, 
at his ehambers uf l tien. without a | jury, with the SHIne 


foree and efttect as if tmed at circuit term of this Court - 


~~’ 
~ 


and if if should appre ar to sald Judo upon such trial that 


~ 


there were questions of fact arising upon the issues 
therein the same were to be submitted toa jury at the 
November term, provided that the que stions of fact were 


of such a character that the Judge would submit them toa 


jury if one were present. (Folios 105 and 106.) 


There Were originally LWwo actions. NOs. POLY and 215. 
in the court be low, which were consolidated into one ae- 
tion by order of the court. (Folios 107 and 10s. 

At the close of the evidence the plaintiff in error asked 
permission LO submit certain questions tO a jury, which 
was denied, the court holding that there was no question 


to be submitted, and the court then directed judgment in 


favor of the plaintiffs for 85.516.46 recovery and costs of 


the action, upon a general finding for the plaintiff upon 


the facts. and a finding that there was due to the plaintiff 


in the court below that sum, and judgment was entered 
accoyding ly for 85,641.84 December 13, 1884. 

The defendant below excepted to the refusal of the court 
to submit the case to a jury, and also excepted to each of 
the findings of the court, both of faet and of law. (Folios 
267-270. ) 

The two actions which were consolidated were brought 
in the court below, No. 2512 on January 17, and No. 2513 
on January 21, 1884. 

The complaint in No. 2512 is found at folios 3 to 62, 
and in No. 2513 at folios 69 to 97. 

The answer 1s th Site in both CAaSeS, and puts iD issue 
every allegation of the complaint, excepting the allegation 
that the town of Andes is a municipal corporation, or town, 
duly created and existing under and by virtue of the laws 
of the State of New York, and is a town in the county of 
Delaware, in the Northern District of New York. 

The actions were brought upon coupons cut from bonds 
alleged to have been issued by commissioners appointed 
by the County Judge of Delaware county, in 1871, to sub- 
seribe to thre stock ot the Delhi and Middletown Railroad 
Company, and to issue bonds in payment thereof. The 
form of the bond and coupon is given at folios 5 to 7. 


The bonds were drawn with interest at seven per cent. 


per cLyinudh, pavable, semi-annually, on the first days of 
March and September in each year, and the coupons in- 
volved in these actions were those which became due on 
the first days of March and September, 1882, and the first 
day of Mareh, 1885. 

The proceedings by which it was sought to bond the 
town of Andes in aid of the Delhi and Middletown Rail- 
road Company were taken under chapter 907 of the laws 
of the State of New York, passed May IS. 1869. (Session 
Laws of 1869, p. 2303.) 

fn an action brought by the holder of certain coupons 
against the town, the Court of \ppeals of the State of New 
York, in October, 1883, held that the bonds were null and 
void. and ho recovery could he had thereon Craig i, Town 
ot Andes, Jo N. _ & 10D), Upon the sround that the petition 
filed with the County Judge upon the initiation of the 
proceedings before him Was Ce nditional, and, therefore, 
conferred no jurisdiction upon that officer to proceed and 
act under the provisions of the aforesaid chapter 907 of 
the laws of 1869. ‘There were several other grounds upon 
which the validity of the bonds was contested in that ac- 
tion, but the court having found that the proceedings he- 
fore the County Judge were a nullity for the reason above 
stated, Say, at page 15, that it is unnecessary to consider 
the other srounds oO} defence made by the town. 

The petition presented to the County Judge was upon 
nineteen pleces of paper, which will be found at folios 119 
to 138, and at folios 187 to 191. These papers were all 
presented to the County Judge at the same time and filed 
by him as the basis of the proceeding, and numbers l, 4, 
and 14, given at fohos 187 to 191, contain conditions to 
the effect that the road should be located by a certain 
route, and one of the papers known as No. 7 had a veri- 
fication endorsed upon it which will be found at folios 119 
and 120. 


The petition was filed May 6, 1871, and on that day the 
County Juda issued it notice, it COpy ot \\ hich will be 
found at folio 138. to the efteet that he should proceed On 
the 2d day ot Mit) next at one o'clock to take proof of 
the facts set forth in the petition as to the number of tax- 
pavers joining in such petition, and as to the amount of 
taxable property represented by them. No place was 
specified in the notice where the hearing was to be had, 
nor did the order for the notice, which is civen in the same 
folio. specify ny p! 
Qn the 22d day of May, 1871, the County Judge made 


an, order in the matter, which will be found at folio 140, 


‘ce of hearing. 


adjudging and determining that the petitioners named in 
the petition represented a majority of the tax-payers of 
the town of Andes, as shown by the last preceding tax-list 
or “assessinent roll. anal represented a! majority of the tax- 
able property upon such list or roll, and on the same day 
he made a certificate in w riting appointing Andrew Haw- 
ver, John Dickson, and Andrew Armstrong commission- 
ers for the town ot Andes, to Carry into effect the pro- 
visions of the act of L869, and to issue bonds and take 
stock in the Delhi ana Middletown Railroad. bonds to 
the amount of nine ty-eight thousand dollars were issued 
by the commissioners between November 16, LS71, and 
December, 1S72. and were al] delivered to the ‘Treasurer 
of the Railroad Company (folio 148), and before any of 
the bonds were issued, the Railroad Company, by its Pres- 
ilent, entered into an agreement with the commissioners 
that the avails of the bonds were only to be expended and 
used for the construction and equipment of the road in 
and through the town of Andes. (Folio 149.) 

This agreement was not kept, but the President of the 
Company afterwards refused to carry it out. (Folios 150 


and Lo] r 


onus so 


o 


The Delhi and Middletown Railroad Was projected to 
run from Arkville or Dean’s Corners, in Delaware County, 
to Delhi, the county-seat of the county, through the towns 
of Middletown, Andes, Bovina, and Delhi. (Folio 115.) 

A hap and profile of the Delhi and Middletown Rail- 
road Company was filed March 4, 1871, in the Delaware 
County Clerk’s Office, with a certificate thereon which will 
be found at folios 180 and 181, made by the President 
and Chiet Engineer, who e rtify that it is ‘‘a correct map 
and profile of the route intended to be adopted by said 
company for their route,” &c. Another map was filed May 
1, 1872, changing the route from Lumberville to Shaver- 
town. 

The Delhi and Middletown Railroad was never built or 
operated through the town of Andes, and, in fact, no part 
of the road has ever been constructed and put in opera- 
tion. (Folio 150.) 

In 1872 the property of the company and its franchise 
were mortgaged to secure the payment of bonds then is- 
sued, and this mortgage was foreclosed in L881, and all 
the property and franchises ot the COMmMpany sold, and the 
stock cut off, and the amount realized was insufficient to 
pay the bonds issued by the railroad coOnipany, and the 
stockholders received nothing. (Folios LS85 and LS6. } 

About the time that the action of Craig against the town 
of Andes was brought, one Malcolm Calhoun and twenty- 
tive other tax-payers of the the town of Andes brought an 
action, under the statutes of the State of New York au- 
thorizing them so to do, against the super isor of the town 
f restraining 


~ 


and certain bondholders for the purpose « 
the collection of their bonds and coupons, and to prevent 
the levying of taxes upon the property of the town for 
their payment, and to have the defendant bondholders 
perpetually enjoined from disposing of their bonds, and 


to have the bonds brought into court to he cancelled and 
destroyed upon the ground that they were not valid obli- 
gations of the town, and had never been lawfully issued. 
(Fohos 193 to 218.) 

And a preliminary injunction was obtained, which was 
dissolved on April 6, 1882, but the action is still pending. 

Slauson, the plamtiff 11) the court below, is a contfec- 
tioner, residing in Jersey City, but doing business in New 
York city. 

With reference to the coupons deseribed in the com- 
plaint in No. 1, it appears that these coupons were all 
cut from bonds w hich were hel \ the I Lun Is yn ‘ity Sav- 
Ings [nstitution, who IS also it detendant 1 the equity iCc- 
tion, and held bonds to the amount of 825,800. Whenthe 
preliminary injunction was dissolved on April 6, it is 
claimed they were delivered to Albert Hoysradt, who was 
a son of J. W. Hoysradt, who was a trustee of the Hudson 
City Savings Institution. Albert paid no money, but gave 
his note for the whole amount, on demand, with interest. 
Payment of that note was cuaranteed Iy his father, the 
trustee of the institution, and, at the same time, the Hud- 
son City Savings Institution, by Samuel Rh. Rainey, its 
secretary and treasurer, executed a bond to Albert Hoys- 
radt. reciting the illeged transfer, which contained the 


following provision : 


‘Now, therefore, this indenture witnesseth: That the 
said Hudson City Savings Institution, party of the first 
part, for itself and its suceessors 1n selling the aforesaid 
bonds, and in payment to it of the above specified sum of 
$25,800, the receipt whereof is hereby acknowledged by 
Albert Hoysradt, of the said city of Hudson, party of the 
second part, hereby agrees with said party of the second 
part to guarantee, and hereby does guarantee, to the said 
party of the second part and his heirs and assigns, the pay- 


re 


joined. 


~ 


ment in full of the face value of the above-described bonds 
and of the coupons which have already fallen due, or may 
hereafter fall due thereon, and of each and every of said 
bonds and coupons according to the terms and conditions 
and at the time set forth in said bond and coupons. 

‘And the said party of the first part, in consideration 
its aforesaid, further agrees with said party of the second 
part to indemnify and keep harmless the said party ot the 
second part, his heirs and ASSIONS, AVAINSI any hecessary 
expense or costs to which the said party of the second part 
may be put 1D enforeing, Or attempting to enforce, the 
paviment and collection of the bonds and COUPONs afore- 
said, Or any OF either of them.” Folios 251 to 264.) 


Albert Hoy sract delivers d the COUPOns take n from these 
bonds to Thomas Cornell without receiving anything there- 
for. Cornell handed thie mi tO Anthony. By nson,W ho Was the 
treasurer of the Rondout Savings Bank, also one of the de- 
fendant bondholders in the equity action referred to, and 
which claimed at that time to hold nine thousand dollars 
of these bonds, to be dispost d of, and Benson paid neither 
Cornell nor Hoysradt anything for them and delivered 
them to Slauson, Nov. 15, LSS5, and received trom him his 
note payable to Benson or order for $2,709, with interest 
at six per cent., on demand, at his office in ar rse City. 
(Folios 235 and 243 and 245.) 


And upon this subject he further testified (at folio 236): 


Pe (). Did you inform him (Slauson) that the le cality of 
the bonds upon which these coupons had been detached 
was in litigation ? 

“A. I don’t think I did in that way. 

“*“. OF anything to that effect ? 

” A. | think I did In this way: That l presumed that 
these COUpOons were from some bonds that had been en- 


™ (). And did you tell him that an action was penaing 
in the N. Y. State Court upon those bonds ? 


‘A. I told him that I presumed they stood in the same 
condition as the other bonds that I had sold him on the 
Oth of April, LSS. We had talked about that an action 
was pending in those Courts about those bonds; that they 
had been enjoined ; that the injunction had been dissolved, 
anal anh app al was then pending from the order dissoly- 
ing it. 

i. Did you tell that you wanted to transfer these coupons 
to some person residing outside of the State of New York ? 

‘A. Yes, sir. 

‘(). Did you tell him that by so doing an action could 
be brought Upon them inthe United States Courts ? 

‘A. Pai.” 


The note is still in the pOSSeSSION of Benson, an pay- 
meft has never been demanded. (Folio 239.) 

With reference to the COUPONS which are ar seribe d in 
the complaint, No. 2513, Mr. Slauson claims to have pur- 
chased them together with the bonds, amounting to s14,- 
600, from which they were cut, on April 6, 1882, the day 
that the preliminary Injunction Wiis dissolved, and to have 
made thi purchas rom Benson, the treasurer of the 
Rondout Savings 3 unk. which claimed ut that time CoO hold 
SO OOO of these bonds. and David Kennedy, another de- 
fendant bondholder, in the amount of 82,000, for whom 
Benson claimed to be acting. and Mrs. Harriet Van Deusen. 
another defendant bondholder, in the amount of S1L.500. 
for whom benson also claimed TO be acting, and Benson 
himself claimed to be the owner of 82,100, which were not 
involved in the equity suit. 

Slauson paid no money upon the purchase, but gave 
his note to the several! parti s for their respective amounts, 


with interest at six per cent., pavable at his office in 
Jersey City (1) demand, sna received from Benson | 


ee ‘ane i 
writing, of Which the following Is a copy 


; ‘ 


“ JERSEY Ciry, N. J., April 6, 1882. 

"~ I have this day sold and delivered to A. Slauson four- 
teen thousand six hundred dollars of the town of Andes 
bonds, of Delaware County, New York, upon this oOhe 
condition, that the bonds were properly and _ legally 1s- 
sued : therefore. know all nen by these presents, that [ 
hereby guarantee that the above-mentioned town of Andes 
bonds, of Delaware County, New York, were pro] erly a nd 
legally issued, and no further. 


“A. BENSON. L. S. 


‘Sioned, sealed, and delivered in presence of 


———— oe 


Slauson testifies that this writing Was given as a part of 
the consideration of the transfer: that he does not re- 
member whether Benson told him that he wanted to 
transfer the ponds to some one outsicle of the State of 
New York. (Folios 222-226.) 

Copies of two of the notes will be found at folio 230. 

Mr. Benson testifies at folho 232: “I think I told Mr. 
Slauson at the time the bonds were delivered that i 
wished to transfer these bonds to some person outside of 
the State of New York:;” and in the same folio the fol- 
lowing question was put: “* Q. Was the object that you 
had in view in transferring these bonds to Mr. Slauson 
ever to have an action brought upon them in the United 
States Court ?” 

His answer was: ~ My object was to get them out of 
the way of the State of New York courts; that the bonds 
had been enjoined and the Injunction had been dissolved. 
and I wanted to get them out of the State of New York 
that is, part of the bonds had been enjoined.” 


Of the fourteen thousand S1X hundred dollars of bonds 
delivered to Slauson April 6. 1SS2. and referred to in the 


writings between Slauson and Benson of that date. ten thou- 
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sand five hundred dollars belonged to one Columbus Van 
Deusen, the husband of Harriet J. Van Deusen, who was 
a defendant in the equity action, and nine thousand five 
hundred dollars of which were held by her at the time 
the action was commenced. The numbers and denomina- 
tion of these bonds are given in folios 173 and 174. 

Upon each ot thre Se bonds there Wiis this endorsement 
in the handwriting of Columbus Van Deusen: “ This bond 
is owned by Columbus Van Deusen, and can only be trans- 
ferred by my endorsement.” 

Upon bond No. 78, of one hundred dollars, there was no 
other endorsement. Upon one five hundred dollar bond, 
N@&® 19 Sand five one hundred dollar bonds, Nos. 60, 62, 63, 
76, and 79, there was upon each the following endorse- 
ment: “ For value received [ hereby sell, assign, and set 
over to bearer all rn \ richt, title, and interest in) the within 
bond. Signed) Columbus Van Deusen.” 

Of the remaining nine thousand four hundred dollars 
ot bonds there was Upon each the further endorsement ; 
“ Harriet J. Van Deusen, executrix of Columbus Van 
Deusen, deceased, February 22, 1882,” in the handwriting 
ot the sald Harriet J. Van Deusen, and each had attached 


thereto a certificate, of which the following is a copy: 


‘STATE OF NEW YORK, ) 
“Ulster C unty, Surrogat s O thice, , 
“T. Alton B. Parker, surrogate of said County of Ulster, 
do hereby certify that on the 18th day of January, L881, 
at the city of Kingston, in said county, letters testament- 
ary upon thre last will and testament of Columbus Van 
Deusen, late of the city of Kingston, in said county, de- 
ceased, were delivered, eranted, anc issued by the Ssurro- 
vate of said county to Harriet J. Van Deusen, of the city 
of Kingston, Ulster County, N. ¥., and that the same are 

still valid and in full foree. 
In testimony whereof I have hereto set my hand and 


1] 


affixed the seal of the Surrogate Court of said connty, this 
28th day of February, 1882. 
L. S. “ALTON B. PARKER 


‘ 
é 
Nv fi (ItJl a . 


Four of these bonds of five hundred dollars each. 
namely. NOS. 15. 14. 1. and 1h. had H© seals thereon to 


the signatures of the commissioners, nor did No. 42 of 


five hundred dollars, included in the fourteen thousand 
SIX hundred dollars delivered to Benson, April 6. LSS. 
(Foho, 175.) 

The whole issue of these bonds, amounting tO ninety- 
elgeht thousand dollars, was presented to the county clerk 
of Delaware County on November 30, 1871. who made 


what is called a certificate of registry. whic’: will be found 


“at folios 152 and 153, and recorded at page SIX, in Liber 


one. of Miscellaneous Records. and wrote upon each bond 


the following : 


“ Registered in the County Clerk’s Office of the County 
of Delaware. 

‘“ Tn witness whereof the county clerk has hereunto set his 
hand and seal. 


DELAWARE COUNTY SEAL. | SMITH H. WHITE. 
= CVs rhe”? 


But previously to that time, and on November 16, nine 
thousand dollars of the bonds, to wit, eight five thousand 
dollar bonds, numbered from one to eight inclusive, and 
five one thousand dollar bonds, numbered from one to five 
inclusive, had been issued and delivered by the Commis- 
sioners to the Treasurer of the Railroad Company. (Folio, 
148.) 

SPECIFICATION OF ERRORS. 


The following errors are asserted and intended to be 


urged by the plaintiff in error : 


pee ante avesadthckstanieal mal abatnsReasnetinentianall 
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Kirst. Upon the proofs submitted the case was brought 
within the provisions of section 5 of c. 137 of the laws of 


7 


L875. the plaimtiff having been Improperly and collusively 


made plaintiff for the purpose of creating a Case COENIZ- —_ 
able under the first section of that act, and the Cuireuit 

Court erred in not so holding, and in entertaining juris- 

diction of the action and rendering judgment for the de- 

fendant. 

Second. The Cirenit Court erred in not submitting to 
the jury the question whether the plaintiff below was a 
bona fide holder of the bonds and coupons in question. 

Third. The Cireuit Court erred in not submitting to the 
jury the question VW hether the plaintitt be low Was the Owner 
of the bonds ana COUPONS 11) cy ul stion or the real party 
plaintitt 1) nite rest in) by) IneiIne and prosecuting the action. 

fourth. The Coreuit Court erred in holding that a re- 
eovery could be had upon the bonds or coupons formerly ae 
held by Columbus Van Deusen, amounting in all to $10,- 
500, for the reason that he hac, DS his own act. destroyed 
their character as commer ial paper and rendered them 
non-negotiable under the laws ot the state ot New York. 
and the title ot the Se bonds anal COUPONs had, therefore, 
not been transferred to defendant, and if transferred the 
defendant took as assignee, and the case was brought 
within the prohibition of section 1 of the judiciary act of 
LS75. 

hitth. The Cireuit Court erred in holding that the bonds 
and COUPONs in question were the valid obhgations of the 
town ot And S, and that the action brought by the defend- 


ant eould be maintained. 


BRIEF OF POINTS AND AUTHORITIES. 


l. The plaintifi Wis Lunproperly ana ceollusively made 


plaintiff in these actions for the purpose of creating a case 
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cognizable under the first section of chapter 137 of the 
laws of IS75. and these CASES should have been both dis- 
missed under the provisions ot section five of that chapter. 
IS Stats., 470-2: Fountain v. Town of Angelica, 20 
a Blatch., 448; Barney v. Mayor, 1 Hughes, 118; 
Barney v. Baltimore City, 6 Wall, 280; Wilhams 
v. Nottawa, 104 U.S., 211: Bernard’s Township ». 
Stebbins, 109 U.S., 355; New Providence wv. Hal- 
sey, 117 U. S., 336; Cashman v. Armador, &c., 
Canal Company, 118 U. S., 58. 


2. The plaintiff was not entitled to recover upon the 
bonds or coupons formerly held by Columbus Van Deusen, 
the bonds amounting in all to STO 500, the number of 
each bond being given in the above statement of facts. 
These bonds had been rendered hone votiable by the act 
of Columbus Van Deusen, and the plaintiff could only 

—- take title thereto by assignment, and as asslonee he could 
not maintain an action thereon under section 1 of chapter 
L137 of the laws of 1875. 

Laws of New York, session of 1870. chapter 15S : 
ditto, 1871. chapte r 84: ditto, 1873. chapter HOD : 
3 Revised Statutes of New York. seventh edition. 
Pp. 2247 and 2448: Coe v. Morgan, 8 Fed. Rep., 
534; Farr v. Town of Lyons, 13 Fed. Rep., 377 ; 
same case, 19 Blatch., 522: Rich v. Town of Seneca 
Falls, 19 /d.. 558: Small «. King, 5 MeLean, 147: 
Gregg vw. Weaton, 7 Biss.. OOo, 


J. All the bonds from which the COUpPOons in suit were 
eut were void, for the reason that the County Judge of 
Delaware County never acquired jurisdiction to entertain 
the proceedings to bond the town of Andes, and had no 
authority to make an adjudication upon the subject, or ap- 


point commissioners for that purpose. The petition which 


SR ale So eae enema ean A 
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was filed as the foundation of the proceedings Was a COn- 
ditional OE, and such a petition unde) the laws of the 
State of New York is Insufficient to conter jurisdiction 
upon the County Judge to act in the matter. 
The People ». Adirondack RR. Co., 57 Barb., 66] 
Craig vw. Town of Andes, 95 N. Y¥., 405; Butternuts 
& Oxford Turnpike Co. v. North, 1 Hill, 518 ; Troy 
& Boston R.R. Co. v. Tibbitts, 18 Barb., 298 ; Fort 
Kadward anid Fort Miller Plank-Road Co. v. Payne, 
IS N. ¥., 583: MeChntoek +. Criswell, 67 Penn. St.. 


183: Boteler «. lispen, QQ id, 313. 


t. The petition was insufficient to confer jurisdiction 
upon the County Judge, because it did not allege that the 
Railroad Company, In ald of which the bonds were to be 
issued, was a domestic corporation. 

Laws of New York. L869. chapter GO7. . l. }). Zoue ° 
People v. Spencer, 55 N. Y., 1. 


5. The County Judge did not acquire jurisdiction to hear 
and determine the matter, for the reason that the order 
and notice of hearing did not specify any place at which 
the hearing would be had. 


S 2, Chapter VO7, Laws of 1869, SsUupri. 


6. As to the sufhcieney of the petition, and the facts 
whieh must be stated therein in order to invest the County 


Judge with jurisdiction of the proceeding, the laws of New 


York upon the subject, and the decisions of the courts of 


that State containing such laws, will be adopted and fol- 


lowed by this Court. 


Shelley oe Gray, 11 Wheat... 367 : Supervisors yw U.S... 
IS Wall. 71: Riehmond wv. Smith, 15 Wall... 429: 


Bailey 0). Maguire, 22 Wall... 2380: Buchen “, Cheshire 


— 


RR. Co.,125 U.8., 555; Township of Elmwood v. 


of 
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Marey, 92 U.S., 289; Township of East Oakland 
vw. Skinner, 94 U.S., 257 ; Fairtield +. Gallatin Co.., 
LOO U. ».. 47: Post a. Supervisors, LOS [° ».. 667. 


7. Defendant is not a dona Ade holder of the bonds and 
COUPODSs in sult. He is chargeable with notice of the in- 
sufficiency of the petition and of the want of jurisdiction 
of the County Judge. 

Town of South Ottawa +. Perkins. 94 LU. S.. 262: 13 
Wall., 297: 16 zd... 452 and 644; 92 U. S., 484 
McClure v. Township of Oxford, 94 U. S., 432; 
Ogden , County of Daviess, LOZ U.S..654: Anthony 
, County of Jasper, lol { S.. 669. Hoff «. Jas- 
per County, 110 U.S.,53; Stewart ». Lansing, 104 
LC. S.. 505: Smith #. Sae County, ll Wall... 189: 


Clowdrev a9. Town ot Canad a. 16 A au Ri D., 3. 


8. There are no recitals in the bonds which estop the 
plaintiff in error from alleging the want of jurisdiction of 
the County Judge to act in the matter. 

County of Warren +. Marey, 104 U.S., 97; Buch- 
anan vz. Litehtield, 102 U. S.. 278: Sehool District 
v. Stone. 106 U.S... 183: Carroll County _ Smith, 
111 U.S., 556; Daviess County v. Dixon, 117 U. 
S., 657; Northern Bank v. Porter Township, 110 
U. §$., 608; Dixon County v. Field, 111 U.S., 83. 


9. The payment of interest upon the bonds by means 
of foreed tax levies upon the taxable prope rty of the town 
does not estop plaintiff from now insisting upon their in- 
validity, the defect in their issue being such that all per- 
sons are chargeable with notice thereof. 

Purdy ». Town of Lansing. October Term. 1888. 


~~ 


Cowdrv wv. Town of Canadea, 16 Fed. Ri p., oe 


a 


Thomas v. Town of Lansing, 14 Fed. Rep., 618. 
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10. The aet of 1869 was unconstitutional. It did not 
receive the assent of two-thirds of the members of each 
branch of the Legislature. (Fol. 266.) 

Constitution of New York, Article 1, See. 9. 


ARGUMENT. 
irs. 


It 1s contended on the part rf the plaintiff In error 
that the Cireuit Court had no jurisdiction of the case, and 
no lawful authority to order judgment for the plaintiff. 

Its grant of jurisdiction In such cases is derived from 
the Federal Judiciary Act of 1875, and the fifth section of 
that act is mandatory that the suit shall be dismissed and 
judeme nt shall not be rendered for the plaintiff if he has 
been improperly or collusively made a_ plaintiff for the 
purpose ot creating i Case cognizable under the first sec- 
tion ot the act. A bref review ot the facts, it is believed, 
will place this question beyond the shadow of cl doubt. 

There are two alleged transfers, made at different times, 
but the material facts in each case are not different. 

In No. 1 there was only a transfer of coupons, and 
in No. 2 there was a transfer of both bonds and cou- 
Pons. In the latter Case the transfer Is claimed to have 
been made on the 6th day of April, 1882. Previously to 
that time the town of Andes had refused to Pay the inter- 
est falling due thereon. and an action had been brought 
by tax-payers of the town to restrain the levy and collec- 
tion of taxes for the purpose of paying the coupons falling 
due during the year 1882; all the bondholders, with a 
single exception, from whom the plaintiff claims to have 
derived title to his bonds, were made defendants to that 


action : and the principal object of the action was to ob- 
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tain a decree declaring the invalidity of the bonds, and 
perpetually restraining and enjoining their collection and 
payment out of the taxable property of the town , & pre- 
liminary injunction had been obtained and served and a 
motion made to dissolve it, and an order was entered upon 
that motion April 6, 1882, dissolving the injunction. 

It is claimed that on the very day that that order was 
entered in the Delaware County clerk's office, one Anthony 
Benson, the ‘Treasurer of the Rondout Savings Bank, a 
defendant bondholder in the equity action. and who was 
also acting as the agent of other defendant bondholders, 
hastened to New York, and there transterr . these bonds 
co the amount of $14,600, and accrued interest, to the plain- 
tiff Slauson, who was a retail confectioner doing business 
in New York city, and claiming to have a residence across 
the river at Jerse) City, in the State of New Jersey. 

Not a dollar Was paid AS a consideration of this trans- 
fer. but Slauson vave his note for the whole amount. pay- 
able at six per cent., at Jersey City, New Jersey, and 
nothing has ever been paid upon this note nor has pay- 
ment of it been demanded. 

Contemporaneous with this transte ¢ and as a part of the 
transaction. a W riting Was executed hy Benson to Slauson. 
in which it is stated that the sale is made upon the one con- 
dition that the bonds were properly and legally issued, and 
guaranteeing that they were properly and legally issued. 
Benson either told him at the time, o1 subsequently, that 
the bonds were in litigation in the State courts, and Slau- 
son will not say that Benson did not tell him that he 
wanted to transfer the bonds to some one outside of the 
State of New York. 

Slauson testified that this writing was given as a part of 
the consideration of the transfer, and he does not remem- 
ber whether Benson told him that he wanted to transfer 
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the bonds to some one outside of the State of New York. 

Mr. Benson testifies, at folio 232, “TI think I told Mr. 
Slauson at the time the bonds were delivered that I wished 
to transter these bonds tO some person outside of the 
State of New York,” and that the object that he had in 
view in transferring the bonds to Slauson was to get them 
out of the way of the New York State courts; that the 
bonds had been enjoined, and the injunction had been 
dissolved, and he wanted to get them out of the State of 
New York. 

It is true, he prevaricates as to the time when lie in- 
formed Slauson of his object in making the transfer of the 

abonds. At first he says he thinks it was when the bonds 
were delivered; then he Says it night have been some time 
afterwards. 

With reference CoO the COUPONs deseribed in No. 1, 
the collusiveness ot the transfer Is still more apparent. 
This transfer was not made until November 13, 1883, which 
was subsequent to the decision of the Court of Appeals of 
the State of New York in the ease of Craig v. The Town 
of Andes (93 N. ¥., 405), which*held that the bonds were 
absolutely void, and that no action could be maintained 
upon them for their recovery in the State courts. 

These coupons were all cut from the S25.800 of bonds 
held by the Hudson City Savings Institution, which was a 
defendant bondholder in the equity action. 

Immediately upon the dissolution of the preliminary in- 
junction on April 6, 1882, the Savings Bank made a trans- 
fer of the bonds to Albert Hovsradt, an irresponsible 
party, and the son of J. W. Hoysradt, who was a trustee of 
the Savings Institution. No money was paid by Hoysradt 
upon this transfer, but he gave his note for the full amount 
of the bonds, which was guaranteed by his father, the 


trustee of the Savings Institution, and at the same time the 


19 


Savings Institution gave young Hoy sradt a bond to indem- 
nify him against loss on account of the bonds, reciting the 
transfer, and guaranteeing the payment in full of the face 
value of the bonds and of the coupons past due, or there- 
after to fall due, and of each and every of the bonds and 
coupons according to their terms and conditions and at 
the time set forth therein, and to indemnify and keep him 
harmless against any necessary expense or costs to which 
he might be put in enforcing or attempting to enforce the 
payment and collection of the bonds and COUPONS, Or any 
or every of them. Payme nt of the note civen by young 
Hoy sracdt has hever been made Or evel demanded. 

Young Hoysradt afterwards delivered the coupons cut 
from these bonds to one Thomas Cornell. the President of 
the Rondout Savings Bank, of which Benson was ‘Treasurer, 
without recelving anything therefor, and Cornell handed 
them to Benson to be disposed of, and he paid neither 
Cornell nor Hoysradt anything for them, but delivered 
them to Slauson November 15, 1883. Slauson paid no 
money for the coupons, but gave his note payable at Jersey 
City on demand, no part of which has been paid, and at 
the time of the transfer Benson testifies that he informed 
Slauson that the legality of the bonds from which the 
COUPONS had been detached was in litigation, in this way. 
that he told him that he presumed that the coupons were 
from some bonds that had be N enjoined ; that he told 
Slauson that he presumed they stood in the Sanne condition 
as the other bonds that he had sold him on the 6th of 
April, 1882; that they had talked about it that an action 
Was pending in the courts about these bonds ; that they 
had been enjoined : that the injunction had been dissolved, 
and that an appeal was then pending from the order dis- 
solving it. And he also says: ‘I told plaintiff (Slauson) 


I wanted to transfer these coupons to some person resid- 
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ing outside of the State of New York. I told him that by SO 
doing an action could be brought upon them in the United 
States courts.” 

The Same attorneys who appeared for the defe ndant 
bondholders in the equity action in the State courts also 
bring this action as attorneys for Slauson, although Slau- 
son resides some two hundred miles from where the at- 
torneys have their place ot business. 

If these are not cases where the conelusion is irresistible 
that the plaintiff has been invested with an apparent title 
to these bonds and coupons for the purpose of giving the 
_Cireuit Court jurisdiction of the action, it is difficult to 
conceive of a case where such al conclusion could be 
reached. 

[It is not necessary to hold that the plaintiff has not ac- 
quired a good legal title to the bonds and coupons. All 
that may be conceded. The Statute does not require such 
a holding in order to deprive the court of jurisdiction. It 
need only be made to appear that the object of the trans- 
fer was to create a case cognizable by the Circuit Court 
under the Federal judiciary act. 

In Barney v. Mayor (1 Hughes, 118) it was held that a 
conveyance made mere ly for the purpose of vesting the 
property in a person who by residence may sue 1n the 
United States courts, when the original owners could not. 
will not give jurisdiction. 

Same case. 6 Wall.. 280. 


In Willams wv. Nottawa (104 U.S., 209) it was held that. 
under the fifth section of the act of March 3. L875. e. 137 
(18 Stats., 470), it is the duty of the Cireuit Court to dis- 
miss a suit when it appears that the parties thereto have 
been improperly or collusively made or joined for the pur- 
pose of creating a case cognizable under that act. At page 
211 the Chief-Justice says : 
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“Tn extending a long way the jurisdiction of the courts 
of the United States, Congress Was specially eareful to 
guard against the consequences of collusive transfers to 
make parties, and imposed the duty on the Court, on its 
own motion, without waiting for the parties, to stop all 
further proceedings and dismiss the suit the moment any- 
thing of the kind appeared. This was tor the protection 
of the Court as well as parties against frauds upon its juris- 
diction; for, as was very properly said by Mr. Justice 
Miller, speaking for the Court, in Barney v. Baltimore (6 
Wall., 280), such transfers for such purposes are frauds 
upon the Court, and nothing more.” 


At page 212: 


‘“ Tnasmuch, therefore, as it was the duty of the Cireuit 
Court. on its Own motion, as soon as the evidence was in, 
and the collusive character of the CASE shown. Lo stop all 
further proceedings and dismiss the suit, the judgment is 
reversed, and the cause remanded with instructions to dis- 
InIsS the suit ut the COsts oft the plaintiff in) error, because 
it did not really and substantially involve a dispute or Conu- 
troversy within the jurisdiction of that court, leaving the 
parties in interest to such remedies as they may be enti- 
tled to for the recovery of any amount that may be due 
them, respectively, on the bonds they severally own. In 
this connection we deem it proper to say that this pro- 
vision of the act of 1875 is a salutary one, and that it is 
the duty of the Circuit Courts to exercise their power under 
it in proper cases.” 


In Bernards Township v. Stebbins (109 ty. '.. at page 


355). Mr. Justice Gray Savs that 


“The decision in Williams v. Nottawa establishes that 
the Cireuit Court of the United States cannot, since the 
act of 1875, entertain a suit upon municipal bonds pay- 
able to bearer, the real owners of which have transferred 
them to the plaintiffs of record for the sole purpose of 
suing thereon in the courts of the United States for the 


henefit of such owners. who could not have sued there in 
their OWh DAES, either by reason of their being eitizens 
ot the Sime state ELS the defendant. or hy reason ot the 


insutticient Value ot thei claims. 


In New Providence v. Halsey (117 U.S., 336) the Court, 
per (‘hief-J ustice. holds that 1) whi action at law in it elr- 
cuit court of the United States against a township to re- 
cover on bonds issued by the township, the plaintiff is not 
entitled to recover on bonds transferred to him by citizens 
of the State in which the town 1s situated for the mere 
purpose of being sued in a court of the United States. 

In Cashman +. Armador, &ec., Canal Company (118 U. 
S.. DS). it was held Ly the Cliet-Justice that, on the facts 
stated, in the opinion of the Court the assignment of the 
cause of action to the plaintiff in error was collusively 
made for the purpose of creating a case cognizable by the 
Cireuit Court of the United States, and that the contro- 
versy is really and substantially between Ohe ot the Coun- 
ties of California and citizens of California, and is not 
properly within the jurisdiction of the Cireuit Court. 

In Fountain vw. Town of Angelica (20 Blatch., 448) the 
question arose in the form m which it is here presented. 

It was an action upon coupons cut from town bonds. 
They were purchased by the plaintiff at the solicitation ot 
the director ot al bank which owned them, without any In- 
quiry as to their validity or value, and without any nego- 
tiation concerning the price to be paid. The plaintiff 
paid for them by a check which was made for the full 
face amount of the dishonored and contested coupons, but 
which check was never in fact paid by him or even pre- 
sented for payment, and he Was informed that the Cou- 
pons would have to be collected by suit. and he placed 


them in the hands of the attormey of the bank for eollee- 


tion. Wallace. J. in dismissing the action. discusses the 
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scope and purpose ot section D of the act of March 3. 


1875, and at page 449 says : 


‘Tt is not difficult to discern the purpose of the section. 
It had long been notorious that the jurisdiction of the 
Cireuit Courts was constantly invoked for the benefit of 
parties n t within the class which the constitutional grant 
of jurisdiction to the Federal Courts was intended to in- 
clude by parties who, because they were citizens of the 
same State as their adversary, could only resort to the 
courts of the State, but who, for some ulterior motive, de- 
sired to resort to the Federal Courts. A convenient de- 
vice was resorted to of transferring the subject of the 
controversy toa eitizen of another State, a friendly CO- 
adjutor, who, while aequiring the legal title, was ex- 
pected to litigate for the benefit of the orginal party. 
Thus new parties were introduced into controversies in 
which they had no substantial interest, merely to bring 
cases within the Federal jurisdiction. It cannot be doubted 
that the provision in question was intended to be made to 
prohibit a jurisdiction sought and obtained by such col- 
lusive methods. It should be held that a plaintiff who 
has been introduced into a controversy by assignment or 
transter, merely that he may acquire a standing and rela- 
tion to the controversy which will enable him to prosecute 
it for the beneficial interests of the original party, has 
been improperly and collusively made a party for the pur- 
pose of creating a Case cognizable under the act. No 
better illustration of the class of cases which the section 
was intended to meet could be presented than the present 
case affords. [It is palpable, upon the evidence, that the 
plaintiff has no substantial interest in the coupons which 
are sueal upon, conceded that he acquired the legal title 
to them so as to enable him to maintain the action.” 


“Tn short, he was merely an instrument of Dick, se- 
lected by Dick, and invested with a formal title to the 
COUPONs, in order that Dick might litigate them in i led- 
eral Court. It is the duty of the Court to dismiss the suit.” 
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In the present case it is very manifest that the plaintiff 
has prosecuted this action for the benefit of the bond- 
holders from whom he received his bonds and COUPONS, 
and all ot whom are defendants in the equity action, for 
the writing given by the bondholders at the time of the 
transfer recites that the sale is made on the condition that 
the bonds Were legally issued, that IS, if not legally issued 
then there is no sale, and hence it cannot be determined 
whether there has been a sale unless the Court first de- 
termines whether the bonds were legally issued, and it 1s 
therefore very clear that the action IS prosecuted for the 
benefit of the bondholders. Again, unless the plaintiff 
succeeds in this action the bondholders cannot collect the 
notes clvel Ly plaintiff upon the transfers, because they 
have cuaranteed that the bonds were legally issued, but the 
highest court inthe State of New York has already decided 
that the bonds were not legally issued, and unless they can 
secure a decision from this Court sustaining the legality of 
their issue the notes are not collectible. 

In UT view that may be taken of the relations of the 
parties to thes Cases, it must be apparent that the plain- 
tiff Was made it parvy solely for the purpose of creating i 
case cognizable by the Cireuit Court, and it is submitted 
that SO transparent et fraud upon the jurisdiction of the 
Court should not be tolerated. 


SECOND. 


As to the S10.500 | 


tf bonds to which plaintiff claims 
title, and Upon the COUPONS eut trom which he has been 
permitted ro recover, nicl which were formerly the prop- 
erty ot Columbus Van Deusen. the plaintiff's title, if he has 


any, is that ot aSSICGHeEEe. and i CAnnotT therefore recover 


upon these COUPOTLS. 
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The Circuit Court had no jurisdiction under section 1 of 
the act of March 5, 1875, which prohibits a recovery by an 
assignee unless the assignor could have maintained an 
action for the Same cause in the Federal Courts. 

The numbers of these bonds and the endorsements 
thereon are given at folios 175 and 174 of the printed case. 
Col-abus Van Deusen, when the owner of the bonds, wrote 
upon some of them, amounting to $9,400, with his own 
hand, the following endorsement: ‘“‘ This bond is owned 
by Columbus Van Deusen and can only be transferred by 
my endorsement.” Upon others, amounting to 1.000. the 
following endorsement: “This bond is owned by Colum- 
bus Van Deusen and can only be transferred by my en- 
dorsement,”’ signing his name thereto. 

The latter had the further endorsement thereon: ‘ For 
value received I hereby sell, assign, and set over to bearer 
all my right, title, and interest in the within bond. (Signed) 
Columbus Van Deusen.” 

The former had beneath the endorsement made by Col- 
umbus Van Deusen the following: ‘‘ Harriet J. Van Deu- 
sen, executrix of Columbus Van Deusen, deceased. Feb- 
ruary 22, 1882,” in the handwriting of Harriet J. Van 
Deusen, and also had attached thereto a certificate from 
the surrogate of Ulster County, under his seal, dated Feb- 
ruary 28, 1882, certifying that on January 18, 1881, let- 
ters testamentary upon the will of Columbus Van Deusen, 
deceased, were granted by him to Harriet J. Van Deusen, 
and that the same were still in force. [It has been repeat- 
edly held by this Court that municipal bonds of this char- 
acter are bot negotiable promissory notes or bills of exi- 
change negotiable by the law merchant, as this term 1s used 
in the first section of the act of March 3, 1875, and hence 
they are not embraced within the exception in that section 


of such promissory notes and bills of exchange from the 


AG 


pr yhibition that the ¢ irculit Court sha | not har e ] Uris lic- 
tie mover a cause of act lon 1 favor of an assignee Ww here 
{ CALS $1 (FTIOT cou i not pind ntnin s wach neti yi). 

But it has also been held 4 hat where a m un1e) pal bond 
QO] this characte ana this COUPONS attached thereto. are 
MLV ble CO bern Yr. that thie holder does no¢t make { ithe 


thereto Ly ASSIE bment, a nal hence 1s not to be regarded cLS 


The holder is the bearer, and hence is the person to 
whom the obligation 1s made precy able, and, if a eit izen of 
may mamta in an action thereon, not as 
{ | af it ytd ! ot él yr yd SS ( rr note negot ral le by t he la W 
merchant ~hor as he holder ty assignment ot a contract 
obligation, but as a holder through a transfer by delivery, 
and so tar as his right to maintain the action is concerned, 
he then « CCU] ies the same posit ion as 1f he was the first 
and original bolder thereot. 

This is regarded as logically following from the tact that 
the instrume nt is made payable tO bye arer, but if, while in 
the hands of a holder who is a resident of the State of 
New York, the bond is by the act of that holder made non- 
ansterable by delivery, in other words, if it ceases to be 
pavable bo benre ! ana DeCOTIeES prety able only LO the indi- 
vidual holder. then crn person who subse cy ntly acquires 
tit e through him Can only acquire it as assignee. it IS ho 
longer transferable by simple delivery. 

But it ets Lye said thriat the holder eannot, by AL act of 
his, lawfully change the terms of the instrument. Granted, 
ie) thre sik Ol the arcvument. and then it follows that the 
writing by Columbus Van Deusen upon the instrument, 
that if was his property, and could only be transferred by 
his endorsement, would be an attempt to engraft a material 
alteration upon the instrument, and it would not be col- 
lectible in his hands or in the hands of any person who 


deri C4 | itle from him. 


‘eed 
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But this act of Van Deusen was not unauthorized. The 
act of LS6Oo unde} which ‘these bonds were issued, if at all, 
(chap. 907. Laws of 1869. p. 2505), in section 4 provides 
that the bon Ss when issued shall have Interest warrants 
attached tO them. and that - the commissioners May Agree 
with any holder to register any such bonds, in which case 
the interest warrants on the registered bonds shall be sur- 
rendered, and the interest shall be payable only on the 
production of the registered bond. which shall then be 
transferable only on the commissioners records.” 

This registering of the bonds is an entire ly different 
matter from the registering or registry thereof in the county 
clerk’s othee specified in section 8 of the act. 

April 27, 1870, an act was passed by the Legislature 
ot New York (chap. 1S. Laws of LS7O. )). USS ). which 
provides : 

as It shal] be law ful forthe owners or holders of any bond 


issued by any village, town, county, or city of this State, 
eC bearer thereof, 


eee 


pursuant to law, and made pavable to ft 
to render such bonds non-negotiable, except by the owner’s 
endorsement, by endorsing upon the Same, and subseribing 
a statement, that said bond is the property of such owner, 
and thereupon the principal sum of money mentioned in 
said bonds shall only be payable to sald owner, O} his 


legal representatives or assigns. 


May 22, 1873, a further act upon the subject was passed 


(Chap. 595, Laws of New York, 1875, p. 910). as follows; 


“Section 1. The owner or holder of any corporate or 
municipal bond or obligation, except such ais are designed 
to circulate as Currency, payable tO bearer, heretofore Is- 
sued, or which may hereafter be issued, and pavable in this 
State, but not registered in pursuance of an law the reot, 
may make the same non-negotiable, except as provided in 
the second section ot this act, by subseribing his name to 
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a statement endorsed thereon thatsuch bond or obligation 
is his property, and thereupon the principal sum therein 
mentions (| shal] he payable only to such oOwher or holder, 
or his legal representatives or assignees. 

“Sprcrion 2. The bonds and obligations mentioned in 
the last section, after having been endorsed as therein pro- 
vided, may be transferred by an endorsement in blank or 
pavable to order, with the addition of the assignor’s place 
ot residence, 

“Srorion 3. The provisions of this act shall apply to all 
interest COUPONs cL companying any corporate or municipal 
bond or obligation payable in this State.” 


“When Columbus Van Deusen wrote upon these bonds, 
with his own hand, ‘* this bond is the property of Colum- 
bus Van Deusen,” that was a substantial comphance with 
the provisions of the acts of 1870 and 1873, for it was the 
placing of his own signature to a statement that the bond 
was his property. The added paragraph, “ and can only 
he transterred Ly my endorsement,” Was simply a state- 
ment ot il eonclusion of law which followed iS the ettect 
of lis act under the provisions of these statutes, and was 
mere surplusage. 

There ean be no doubt that it was his intention to com- 
ply with the requirements of the statute, and to make the 
instrument non-negotiable and transferable only by his 
endorsement. 

In Gregg v. Weston (7 Bissell, 360) it was held that the 
statutes of Indiana make all promissory notes negotiable 
SO far as to vest the property in each endorsee successively r 
but unless a note 1s made payable to order or bearer at a 
particular bank, whatever equity the maker was entitled to 
against the payee he may assert against any endorsee. 
Under such a statute the United States courts have no 
jurisdiction of an action by an assignee of a note not made 
payable at a bank, as such note is not a promissory note 


negotiable by the law merehant. 


=> 


=> 
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The statutes of a State enter into and become a part of 
the note made in that State. | 

In Coe v. Cayuga Lake Railroad Company (19 Blatch., 
522) it was held that a promissory note made by a cor- 
poration and sealed with its corporate seal, pavable to the 
order of a payee, and endorsed by him, is not a promis- 
sory note negotiable by the law merchant within section 
l of the act of March 3, 1875 (18 Stats., 470), and there- 
fore an assignee of it cannot sue the payee on it, in a cir- 
cuit court of the United States, unless his assignor could 
have sued the payee On it in such court. In this case the 
note was signed by the railroad company by its president, 
and sealed with the seal of the corporation, and made 
payable to the order of its president at New York city five 
months from date. It was endorsed by the president, de- 
livered to one Stillman, who discounted it, and who was 
also a citizen of the State of New York, and Stillman af- 
terwards transferred it by delivery to the plaintiff, a citi- 
zen of the State of Connecticut, who brought the action. 
and it was held that the instrument was not a promissory 
note negotiable by the law merchant. 

And in speaking of municipal bonds, at page 528, Blatceh- 


ford. Justice. says: 


“The obligations of municipalities payable to bearer 
have been placed by numerous decisions of the Supreme 
Court of the United States in the category of negotiable 
instruments, transferable by delivery so far as to authorize 
the holder to demand payment of them, and -to maintain 
in his own name an action upon them, but they do not 
thereby necessarily become negotiable instruments in the 
sense of the law merchant. (Citing Wall wv. County of 
Monroe, 103 U.S.. 74. 40.) And even where they have 
such a status that, passing into the hands of a bon« Wd. 
purchaser for value before maturity, they do so freed from 
any infirmity in their origin (Cromwell «+. County of Sae, 
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96 UU. »., Di. ot), they are not promissory notes negotiable 
by the law merehbant in the SeLSEe ot the statute under con- 
sideration. Such obligations pavable to bearer are deemed 
lder. and so, under this act of 1875, the 


‘ 


payable to the ho 
holde r who SLLeCS is not re carded aus “ai assignee ot the COon- 
tract. but IS fl holde r through il transter by delivery.” 


The endorsement of Harriet J. Van Deusen, executrix 
ot Columbus Van Deusen, deceased. February Ze 1882. 
was not even sufficient under the second section of the act 
of 1875 to transter the title, for that section provides that 
bonds which have been rendered non-negotiable under the 
first section may be transferred by an endorsement in 
blank, Or pavable CO bearer or to order, with the addition 
of the assignors place ot residence. The assignor s place 
of residence is hot C1VeN, but mn any view ot the ettect of 
the endorse ment the instrument has ceased to be one payv- 
able CO bearer, and not being a Promissory note negotiable 
by the law merchant, subsequent holders are to be re- 
garded as assignees, and prohibited from maintaining an 


action unde r section One of the act of LS75. 


THIRD. 


The bonds in suit were void in the hands of the defend- 
ant in error because the County Judge never acquired ju- 
risdiction of the proceedings to bond the town of Andes 
or to appoint commissioners for that purpose, and they 
therefore had no authority to bind the town by an issue 
of bonds. 

The petition upon which the proceedings were based 
was conditional ; the names of sixty-four tax-payers hav- 
ing been signed upon condition that the road should be 
located by a specified route through the town; the plain- 


tiff in error oftered in evidence the assessment roll of the 


town, which would have shown to what extent these tax- 
pavers represents d the taxable property of th Lown 
which Was excluded, and to which ruling ahi ¢ xception Was 
taken. | 

The Court of Appeals of the State of New York in the 
ease of Craig vw. The Town of Andes (935 N., | a 105, decided 
October 9, 1883) has held that the petition or consent 1n 
this case 1s absolutely void, and conferred no jurisdiction 
upon the County Judge under the laws of the State of New 
York as interpreted and construed by the courts of that 
State in a long line of decisions. 

The same construction was given to the act of 1869 in 
the CAaSC of The People Cr 1d, Averill U. Adirondack Co. 
(57 Barb., 656, decided in November, 1870), where it was 
held by the General Term of the Supreme Court that the 
proceeding before the County Judge was void, because “ it 
was based upon a petition that was conditional] and not 
absolute,’ requiring the money raised to be used in a par- 
ticular county. 

The Sale doctrine Was enunciated by the Supreme 
Court of the State as early as July, 1841, in Butternuts A 
Oxford ‘Turnpike Co. v. North (1 Hill, 518), and again in 
September, S54. in) Troy A Boston RR. Co. 7. Tibbitts 
(18 Barb., 298), and also by the Court of Appeals AS early 
as June, 1857, in Fort Edward, &ec., Plank Road Co. ». 
Payne (15 N. Y., 583). 

In referring to these authorities, the Court of Appeals 


in Craig v. Town of Andes, at page 415, say 


‘These cases apply here. The petition is not absolute. 
The order is based upon it. and the Statute. by compliance 
with which alone the town can be bound. has not been 


followed. This defect Was apparent pon the face of the 


petition, and it follows both that the County Judge had no 
jurisdiction to entertain the proceedings consequently 


og 
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none to make a record or judgment—and that the plaintiff 


is affected with notice thereof.” 


This construction of the act of 1869 by the highest court 
of the State, following a long line of decisions to the same 
ettect by the State courts, must be deemed to have entered 
into and formed a part of the statute in question to the 
Saine extent as if it had been so expressly enacted therein, 
and should be adopted and followed by this Court in con- 
struing and applying the same statute. 

In Shell yu. Gray (11 Wheat., 367), this Court, refer- 
rmc to the decisions of State courts giving construction to 


State laws. sav 


“Nor is it questionable that a fixed and received con- 
struction of their respective statute laws in their own 
courts makes in fact a part of the statute law of the coun- 
try, however we nay doubt the propriety of that con- 
struction. 


[In Supervisors v. U.S. (18 Wall., 71) the question re- 
lated to the power of a county to issue Warrants as evidence 
of indebtedness under an Lowa statute, and the Court held, 
at page S1, that the Supreme Court of Lowa having de- 
cided that under the statute in question the power did not 
exist, the lederal Courts would follow the deeision of the 
State courts. Referring tothe decision of the State courts 


they Say : 


“This was decided in 1863 before any of the warrants 
were issued upon which the relator’s judgment was founded, 
and the construction then given to the statute has been 
repeatedly asserted and consistently maintained. It is, 
therefore, and it has always been the settled law of the 
State. That the construction of the statutes of a State by 
its highest courts is to be regarded as determining their 
meaning, and generally as binding upon the U. 8S. courts, 


cannot be questioned. It has been asserted by us too 
often to admit of further debate. We have even held that 
when the construction ot a State law has been settled by 
a series of decisions of the highest State courts differently 
from that given to the statute by an earlier decision of 
this Court, the construction given by the State courts will 
be adopted by us, and we adopt the construction of a State 
statute settled in the courts of the State, though at may not 
record ivith our opinion. There is every reason for this in 
the construction of statutes defining the duties of State 
officers. It is true that when we have been called upon 
LO consider contracts resting upon State statutes, contracts 
valid at the time that they were made according to the de- 
eisions of the highest courts of the State, contracts entered 
into on the faith of those at eIsions, Wwe have declined to 
Follow later state court at CISIONS declaring their invalidity. 
But in other CASeCS We have held ourselves bound to accept 
the construction given by the courts of the States to their 


own statutes. 


In Richmond «. Smith (15 Wall.. 429). this Court fol- 
lowed the decisions ot the Supre lie (‘ourt of Virginia aS 


~ 


to the powers of the municipal authorities of a city to bind 
the municipality, saving, at page 438 : 

‘State courts certainly have a right to expound the 
statutes of the State, and, having done so, those statutes, 
with the interpretation given to them by the highest court 
in the State, become the rules of decisions in the Federal 
Courts.” 


In the case at bar the question is clearly one of Ccon- 
struction of a State law, namely, what is a sufficient peti- 
tion under the act of 1869 to conter jurisdiction upon the 
County Judge ? and it was decided in 1870, and before the 
proceedings to bond the town of Andes were instituted, 
that a conditional petition was unauthorized by the statute. 
This decision was in harmony with at least three previous 
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decisions of the Supreme Court and Court of Appeals in 
analogous cases, and was subsequently affirmed by the de- 
elsion of the Court of Appeals in) the Case involving the 
sufficiency of the petit ion mn res] ect to the very issue of 
bonds in question. 

In Bailey U. Mavwire (22 Wallace, pp. 250 and 231) the 


Court say 


“The whol subject we have discussed recently came be- 
fore the Supreme Court of Missouri in the case of The 
Pacitic Railroad Company v. Cass County. The assessor 
of Cass County had levied taxes for both State and county 
purposes on the property of the Company in the county, 
and the question Was whether these levies were authorized. 
The court held that the taxes for county purposes were 
rightfully assessed under the general revenue law, but that 
the taxes for State purposes were unauthorized, because 
section 12 of the act of 1852 had not been repealed either 
by an express provision of a subsequent law or by neces- 
sary Implication, and, being 1D foree, State taxes could 
only be collected in the way pointed out in that section. 
As it is the peculiar province of the highest court of a 
State to decide whether or not the method pursued in the 
assessment and colleetion ot taxes IS in conformity with 
the law of the State, this decision is controlling.” 


The cdleecisions of the New York courts declaring the in- 
validity of a conditional petition or consent are put upon 
two grounds. 

First. That such a petition or consent is unauthorized by 
the act of 1869, under which the proceedings in this case 
were instituted. It is a special statutory proceeding, not 
before a court, but before an inferior judicial officer ; it is 
in derogation of the common law rights of the citizen that 
his property shall not be taken or ineumbered for the 
benetit of a private corporation without his consent, and 


hence the authority of the statute must be strictly followed, 


and nothing can be taken by inference or implication. 
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Second. The condition was violative of the provisions 
of the general railroad act of the State, which requires 
that the directors of the company shall locate the route of 
the road. They are the trustees of a public trust in this 
respect, and are to locate the road where, in their judg- 
ment, it will best subserve the interests and convenience of 
the public and the objects for which the franchise was 
granted to the company. 

Chapter 140 the Laws of 1850. The first section de- 
clares that the company is formed “for the purpose of 
constructing, maintaining, and operating a railroad for 
public use in the convevance of personal property.” sec- 
tion five declares that the affairs of the company shall be 
managed by a board of thirteen directors, and section 
twenty -tour pro les in substance that the board of direct- 
Ors shall] locate the route ot the road. 

The courts of New York have uniformly held since 1841 
that, in the absence of a statute authorizing it, any condi- 
tion in a subscription or consent in aid of the construction 
of a road for public use, where the duty was imposed upon 
the directors of the company of selecting the route of the 
road. which sought to control their action, or which did 
not leave them free to use their own judgment in the mat- 
ter, renders the subscription or consent void on the ground 
that it 1s contrary to public policy and subversive of the 
plain intent of the statute in eranting the franchise. ‘The 
reasons therefor are very cogently stated in the cases 
above cited. 

We have also what is equivalent to a le gislative declara- 
tion upon the subject made by the Legislature of New York 
before these bonds were issued, to the effect that the act 
of 1869 did not authorize the presentation to the County 


Judge of a conditional petition. 


The first section of the act of 1869 was amended on 
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May 12, 1871. by chapter P25). page 2115. of the laws of 
that year, and in the section as thus amended there was 
inserted for the first time this provision : 

“The petition authorized 1) this section may be abso- 
lute or conditional: and if the same be conditional the 
acceptance of a subscription founded On} such petition 
shall bind the railroad company accepting the same to the 
observance of the condition or conditions specified in such 
petition : Provided, however, That non-comphance with 
anx condition inserted in such petition shall not in any 
manner invalidate the bonds created and issued In pur- 


SUAaANnCEe of such poe tition.» 


According to a well-settled rule ot statutory construe- 
tion this amendment must be regarded as a plain expres- 
sion of the opinion of the Legislature that under the act 
of 1869 a conditional petition was unauthorized and would 
be insufficient to confer jurisdiction upon the County Judge. 
(Hardeastle on Statutes, 67.) 

Even under the act of 1871 the petition was unauthor- 


rovided that the petition might be 


ized. That act merely 
“absolute or conditional: but this }> tition was 1n part 
absolute and in part conditional. It was the plainest kind 
of a fraud upon the pe ople of the town. In those sections 
of the town wher tire tax-pavers would not sion unless 
they could be assured that the road would he located in 
their neighborhood the conditions were inserted ; while in 
other portions of the town where the tax-payers relied 
upon such a location of the road by the COMpPany as in 
the judgment of the directors would best suit the publhe 
convenience, and where the tax-payers would not sign the 
petition if it contained any such conditions, they were 
carefully omitted and suppressed. 


And if it was sought to uphold the proceeding under 


the act ot LS7 1. wreater difheulties would be eneountered. 


Sie 
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For that act required that the petition should state that 
the petitioners were a majority of the tax-payers of the 
town, “ not including those taxed for dogs or highway tax 
only,” which was not required by the act of 1869. 

The petition does not contain any such averment, and 
hence would be fatally defective under the act of IS71. It 
has been repeated] SO held both by the State and Fed- 
eral Courts. 

People we. Smith, 55 N. Y.. 135: Town of Wellsbor- 
ough ve. N. Y¥. & C. R.R., 76 N. Y., 82; Cowdrey 
v. ‘Town ot Canadea, L6 Fed. Nep., JZ. 

but the Court of Appeals have held that the pro- 
ceeding must stand or fall under the provisions of 
the act of 1869: and that the act of 1871 cannot be 
invoked either for the purpose of sustaining or 1m- 
peaching the proceeding, ( xcept so far as by the changes 
therein mace it is tO be regarded as a legislative construc- 
tion of the want of authority to present a conditional 
petition under the act of 1869. The oe tition 1s dated Nov. 
25, 1870; it was presented to and filed with the County 
Judge May 6, 1871; the order for and notice of a hearing 
Was made 1) that day and the notice published on May 
LQ. returnable 1) May Za and thie amendatory act be- 
came a law May 12. 

It seems to he we | settl (| 1 the cle ecislons of the New 
York courts, that under such circumstances the sufficiency 
of the petition and of all the proceedings down to the time 
of the passage of the amendatory act must be determined 
by the provisions of the act of 1869, and by the law which 
was in force when the petition was filed and the proceed- 
ings thereunder had. 

Ely v. Holton, 15 N. Y., 595; Syracuse Savings Bank 
»v. Town of Seneea Falls, 86 N. Y.. 317: People, &e., 
vw. Board of Supervisors, 45 N. ¥., 130. 
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It should be borne in mind that the point we are now 
considering is simply one of jurisdiction of the County 
Jadge under the laws of the State of New York, and upon 
that question the decisions ot the State courts construing 
those laws. it IS submitted. will he accepted as controlling 
here. 

[t is believed that no decision of this Court can be found 
announcing a contrary doctrine. There are repeated de- 
cisions of this Court holding that as to the questions of 
commercial law involved in these town-bonding Cases, 
such as the rights of an innocent holder, and as to what 
constitutes a holder in good faith, and how far he is pro- 
tected by the recitals of the bond, and so forth, this Court 
is not required to follow the decisions ot the State courts, 
but hay adopt its own VIEWS upon the subject . but these 
decisions are put upon the ground that such questions do 
not involve the construction of State Statutes. bit princi- 
ples of commercial law and usage which the Federal 
Courts have always considered without reference to the 
disposition made ot them by State tribunals. But the 
question as to the right of the defendant in error as an 
alleged bona fid holder of commercial paper will be dis- 
cussed later on. The sole point for which we are now con- 
tending is that under the act of 1869 the County Judge 
did not acquire jurisdiction of the proceeding to bond the 
plaintiff in error. Whether jurisdiction was acquired 
depended upon the presentation of a petition under 
that act sufficient in form and _ substance to confer 
jurisdiction. What is a sufficient petition under the act 
in question it is peculiarly the province ot the State 
eourts to determine. Under this act and under analo- 
gous statutes those courts have uniformly held that such 
a petition as that press nted in this ease was unauthorized. 


and insufficient to clothe the County Judge with even the 
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semblance ot jurisdiction : and unless the precedents of a 
century are to be ignored these decisions of the State 
eourts will be respected and followed. Munson v. Town 
of Lyons, 12 Blateh., 539. affirmed 99 U.S., 684, cited by 
the trial judge and relied upon by counsel, is not decisive 
of this potnt. In the first place, that case was decided at 
the Cireuit in ——- 1875, and in this Court — —-, hefore 
the Court of Appeals had given construction to the act of 
L869 in the case of Craig ». Town of Andes. 

This Court has repeate lly held that where it has adopted 
a construction of a State law different from that subse- 
quently olven by the State Courts, it will CAUSE its decisions 
thereafter to conform to that of the State tribunals. 

In the second place, the case of the Town of lyons Was 
not decided in this Court upon the ground of the sufficiency 
of the petition ; but it appeared that each bond had upon 
it a recital that it was “‘issued under the authority con- 
tained in chapter 907 of the Laws of 1869 of that State, 
and the amendments thereto, and under and pursuant to 
a judgment and determination of the County Judge of 
Wayne County, dated Mary L7. LS72. duly rendered and 
entered of record, under and pursuant to a petition of the 
tax-payers of said town, praying that said town issue its 
bonds to the amount of 150,000, and invest the same in 
thi capital stock of that company. And the Supreme 
Court, in afhrming the judgment, makes the case to turn 
principally upon the point as stated at page 686, that “ the 
recital in the bonds sets forth the judgment of the County 
Judge ; that it was duly rendered ; that the bonds were 1is- 
sued pursuant to the statutes referred to, for the object 
specified in the petition of the tax-payers, and by persons 
properly appointed and charged by law with the duty of 
subseribing for the stock and Issuing the bonds to pay 
for it. 
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Krom the report of the same case at the ( ircult, if would 
seem that the trial judge directed judgment for the plain- 
tiff because the State court had not then decided (1875 
that the petition was so defective that the County Judge 
had absolutely no jurisdiction to act at all in the matter, 
but as the previous decisions of the State courts upon the 
subject had been made 1) ra direct proceeding to revit W 
the action of t he ¢ OUNTY Judge, they pught he regarded i 
holding that such action was erroneous, and should for 
that reason be reversed, but not necessarily holding that 
it Was void, and the learned Judge ver\ plainty intimates 
that. if the State courts had held that the County Judge 
was entirely without jurisdiction to act in the premises, he 
Wou ld ha Ve toll wed the decis lon of t he State courts, a nal 
held the bonds to be void in the hands even of a / ee tele 


holder. W hat he Sit \ s Upon this point, a padoe 942. ret y 


properly he quoted Mere ° 


“Tt is insisted, on behalf of the defendant. that the 
bonds in (jue stion are void. because the County Judce 
never acquired jurisdiction of the proceeding pursuant to 
which the commissioners were appointed, as the petition 
was not in conformity to the statute, in that it contained 
conditions which were unauthorized. 

“Ofthese, one required the railroad to locate the termi- 
LUS ot its road at a plac named, anc the other provided 
for the application of a portion of the bonds to be created 
to the purchase of stock then held by individuals resident 
in the tOWwn. Decisions ot the courts ot the State ot New 
York are cited, which hold that the petition in such pro- 
ceeding must he an unconditional Ohe, and that. it it COnh- 
tains conditions, the entire proceeding Is void The le - 
elsion of the Court ot Appeals 1D the ease ot Thi People 
v. Adirondac Company countenances this position. It is 
there said in the opinion: ‘If the petition is in a form not 
warranted. or is subject tO an condition not authori | 
by the statute, it is simply void, and the officer acquires no 
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jurisdiction under it. It is not to be denied that this con- 
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CIMSLON accords with the general doctrine, thad all proce ed 


ings which, like the one under consideration, may impos 
a charge upon the property of the citizen without his con- 
sent must be strictly pursued : and it 1s also to be conceded 
that such conditions as were incorporated into the petition 


here are contrary to public policy, as they tend to subject 
measures which should be adopted solely from considera 
tions of public welfare to the improper influences of per- 

ry mercenary interests.” (Citing Butternuts & Oxford 
Co. ». North, 1 Hill. 518: Fort Edward Co. v. Payne, 15 
Bm. Ba Ooo 


If it is true that the County Judge never acquired ju- 
risdiction because of the character of the petition, thi 
bonds ISSTed yy thy COMINISS TOnNnersS bye appoint ] are 10) 
valid in t hie hands a) mMmnoce nt holders, by CiLUSe. in law. ate 
commissioners were ever appointed, and no agents wers 
ever empowered to represent the Town. The Supreme 


Court of thre United Stat oh iS SuSTalhe d with Ste aly hand 
the nghts of innocent holders of municipal bonds which 
issued by agents in disregard of the limitations 
of their authority, but it has also recognized and entorced 


, 


the ch rTinction Which exists between thie Wiihl ot power to 


} ] ' , yy" 1A : | 
mtn bebnal® of The municipalltyv an irreguiarities in the 
exercise of a powel that has been conferred. 


in Ducher p?. (‘heshbhire Railroad (company (JP [7 .. 


555) it was held that the courts of the United States adopt 
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eLiidi follow the (GeCITSLONS {) 
(pile stions which coneern merelVv the constitution or laws 
: i | | —_. 
fF that State: also where a course of those decisions. 
| , 7 ; } ; 
whether founded on statutes or not. have become rules of 


property within the State: also in regard to rules ot evi- 


. a . ? 
denes Im actions at law “and ntiso in reterence to the com- 


mon law ot the State. and its laws and customs of a loca 
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character when established by repeated decisions. At 
pape NSD the court eities Lethngwe I] op Warren (2 Black. 
2999), where the Supreme Court of the United States said 
in regard to the statutes of limitations of a State, “ the 
construction given to a statute of a State by the highest 
tribunal of such State is regarded as a part of the statute, 
and is as binding upon the courts of the United States as 


Iso cites the ease of Luther v. Borden (7 


_~e 
— 
j 


the tex 
H a ()). where (‘hiet-Justice Taney sald : ™ The point 
tb ia 1) raisect hi re has been already deeided by the courts 
of Rhode Istana. Thi question relates altogether to the 
constitution and laws of that State, and the well-settled 
rule in this Court is, that the courts of the United States 
adopt and follow the decisions of the State courts in ques- 
tions which coneern me rely the constitution and laws of 
the State. — See also Post 2. Supervisors, 105 U.S., 667.) 

In Cowdre\ . own of C‘anadea (16 Federal Reporter, 


\\ allace. Justice. holds that 


Purchasers of municipal bonds, executed by agents, 
must ascertain at their peril that the delegated authority 
Assumed hits Lye en conterre dl. 

‘“ "The authority of a majority ot the tax-payers ot a 
town to incumber the property of a minority against their 
will, In ad ofa railroa | or oth. r corporation, recelves ho 
countenance from the principles ot the COMMON law. 
Every step, therefore, required by the statute authorizing 
such aid must be in strict conformity therewith. 

‘As in this case the proceedings were instituted, COoOn- 


- 


ducted, ana comp! ted according to the provisions of the 
original act of LS6O. e. OY] 
tial modifications imtroduced by e. WS of the amending 
act of LISv1, the appointment by the County Judge of the 
commissioners who issued the bonds in suit was a nullity, 


‘ 


, and 1D disregard of the essel- 


and such bonds cult void. 
“The ruleis also inflexible that when a eourt or judicial 


ofties rexereises a special statutory power outside the scope 
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of usual jurisdiction of courts of general powers the record 
of the proceedings must show that the statutory authority) 
has been pursued, and in this regard the proceedings are 
on the same footing with those of courts of limited and in- 
ferior jurisdiction. Citing Thatcher v. Powell, 6 Wheat., 
119; Betts ». Bagley, 12 Pick., 572; Denning v. Corwin, 
ll Wend., 647; Dyckman vw. New York, 5 N. Y., 454; 
Town of Huntington ». Town of Charlotte, 15 Vt., 46: 
Morse v. Presby, 25 N. H., 299." 


This ease was decided June 1, 18835. 

Thompson vw. Perrine (103 U. S., 806; and again, LOG 
U. S.. 589) is sometimes cited as authority to the effect 
that this Court will not followthe decisions of State courts 
in town-bonding Cases even where those decisions relate to 
the construction of the Statutes of the State : but an ex- 
amination of that ease will show that this Court did not 
there depart, or intend to depart, from its long established 
rule in this respect. The validity of the bonds depended 
entirely upon the effect given to the validating act of the 
Legislature of the State of New York. At the time the 
bonds were issued there were at least three decisions of 
the Court of Appeals of the State holding that it was 
within the constitutional province of the Legislature to pass 
such acts, although the Court of Appeals subsequently held 
that the validating act in question was unconstitutional. 
This Court held that the prior decisions of the Court of 
Appeals to the effect that the Legislature had authority to 
pass such an act entered into and formed a part of the 
law as it stood at the time that the bonds were issued. 
and also that, where subsequent decisions of the Court of 
Appeals of the State were in conflict with prior decisions 
upon the same subject, this Court was at liberty to regard 
the construction of thelaw bythe State Courts as unsettled, 


and to follow the prior rather than the subsequent decis- 
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ions upon the subject. It will thus be seen that the 
decision of this Court in this respect was in harmony, and 
not in conflict. with the generalrule relating to the control- 
ling authority of decisions of State courts to which the 
ederal Courts have so steadfastly adhered from their 
Origin. 

FOURTH. 

The petition Was insuthcient tO eonter jurisdiction be- 
cause of its omission to state that the Delhi and Middle- 
town Railroad ( OmMpany, iD aid of which the bonds were to 
hb issued was a corporation in the State of New York, or, 
in other words, was a domestic corporation. 

The statute requires that this fact shall be explicitly 
averred. 

Laws of L869. Chapter 907.8 1. p. 2303 : People », 
Spencer, 55 N. Y., 1. 


The allegation in the petition is that the Railroad Com- 
pany is an “association formed in said county and State.” 

This is not equivalent to an averment that it is ‘ @ cor- 
poration within the Ntat 

The term “association ” is not synonymous with that of 
“corporation ” either in legal or popular parlance. 


it impliedly refutes the inference that it is a corpora- 


untary combination of individuals formed in the county of 
Delaware. 

Wherever the word Is used in the law books. it is used 
to denote a body ot persons in contradistinction to a cor- 
poration. 

The statute requires the fact that it is a domestic cor- 
poration to be explicitly alleged. 

In People +. Spencer, supra, it was held that the omis- 


sion was fatal, and could not be inferentiallv supplied. 


At p. 4 the Court say: 


“The presentation of a proper petition hes at the basis 
of his jurisdiction. If any facts required to be stated are 
omitted, all the subsequent proceedings are fatally defee- 
tive.” 


And at p. D: 


“The fact that the Railroad Company named is a cor- 
poration within the State must. we think. be stated in the 
petition.” | 


See also People v. Van Valkenburgh, 65 Barb.. LOD: 
People vw. Adirondac Co., 57 Barb., 661 ; People ’. 


Franklin. 5 Lans.. 12%. 


FIerH. 


The notice published by the County Judge of the hear- 
ing (fol. 138) was fatally defective in not specifying a place 
where the hearing was to be had. 

Stewart v. Smith, 17 Wend., 51] 
907. § 2, p. 2304. 


‘ 


Laws of 1869, chap. 


The second section of the act provides that “it shall be 
the duty of the said Judge at the time and place named in 
the said notice to proceed and take proof, NVC. 

This is the only grant of authority to the County Judge 
to proceed and take proofs which the act contains; and 
this grant is upon condition that the hearing shall be had 
at the “ place named in said notice.” If no place is named, 
then the Legislature has not conferred upon him any au- 
thority ‘‘ to proceed and take proof,” &e. 

In these proceedings the County Judge does not sit as 
a court holding its sessions at a stated place fixed by stat- 
ute, but he acts as a judicial officer of special and limited 
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jurisdiction, and can only legally act in the method pointed 
out by statute. 

Under the laws of New York the County Judge cam have 
any matter brought before him at any place he may des- 
lignate within the county. Nor is he required by law to 
have an office at any specified place in the county, and 
hence the place of hearing cannot be supplied by reference 
to any statutory provision upon the subject. 

This notice is the only process required to be served 
upon the tax-payers; and service by publication for ten 
days only is all the service that is required, and it should 
contain all the requisites of a valid process. Certainly, as 
great particularity should be insisted upon as in case of a 
summons in Justice's Court. Nor does the order direct- 
ing the publication of the notice specify any place of hear- 


ing (folio 138.) 


SIXTH. 


The defendant in error was not a bona fide holder of the 
coupons upon which recovery was had. All the coupons 
specified in the first complaint, pages 2 to 36 inclusive, 
and amounting to $2709, were past due at the time of their 
alleged purchase, and had been presented for payment at 
the American Exchange National Bank in New York, where 
they were made payable, and payment thereof demanded 
and refused. 

With reference to the coupons specified in complaint num- 
ber two, pages 40 to 56, and amounting to $2044 and interest. 
the coupons falling due March 1, 1882, were past due at 
the time they came into the hands of defendant, and pay- 
ment had been demanded and refused. The defendant 
was informed at the time of their transfer to him that their 
validity was disputed by the town, and that an action was 
then pending in the Supreme Court of the State, brought 


ww 
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for the purpose of establishing their invalidity, and re- 
straining their collection and payment. The coupons in 
complaint number one were transferred after the Court of 
Appeals had decided that the bonds were void, and that 
no action could be maintained in the State courts to re- 
cover there: yn. 

No money or anything of real value was paid or parted 
with by the defendant upon the transfer of any of the 
bonds or coupons. 

With reference to the bonds mentioned in complaint 
number two, it appears that at the time of their transfer a 
guarantee was given to the defendant in error that the 
bonds were properly and legally issued, and the defendant 
gave his note pavable at Je rsey City, in the State of New 
Jersey, where he resided. Ol} demand for the face of the 
bonds. This note has never been paid. It was drawn 
due, and hence if transferred would be subject to all equi. 
ties and defences in the hands of the transferree which 
might be made in case of an action brought by the original 
payee. As ‘a | matter of fact. it appears that it has never’ 
been transferred, and Is stil] mn the hands of the original 
holder. 

To claim the protection of a bona fre/e holder it must be 


shown that the defendant was a purchaser for value. be- 


fore maturity and without notice. All these conditions 
are wanting in this case. The defendant purchased after 


maturity, paid no value, and had notice that the validity 
ot the bonds Was disputed by the town. Nor Was Benson. 
from whom the defendant in error received the bonds and 
coupons, a bona fide holder. It does not appear that he 
paid value for any of them, and he knew that the town re- 
fused payment upon the ground that the bonds were in- 
valid, and that suits were pending in the courts of the 
State which involved the question of their validity, and 
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he states that the part which he took 1) the transfer of 
the bonds and coupons was for the purpose of putting 
them beyond the jurisdiction of the state courts and in 
order tu enable suit to be brought thereon in the Federal 
eourts. But aside from Any question of actual notice, un- 
der all the decisions upon the subject the defendant in error 
must be charged with notice that the petition which was 
presented to the County Judge was unauthorized by law 
and was insufficient to confer jurisdiction upon that officer. 

In MeClure v. Township of Oxford (94 L. ».. 13532), it WilS 
held that every dealer in municipal bonds which upon 
their face refer to the statute under which they were 1s- 
sued is bound to take notice of the statute and all of its 
requirements. In that case the bonds were issued, and it 
was so stated upon the face of them, in pursuance of a 
certain act of the Legislature of the State of Kansas, which 
authorized the issuance of the bonds if a majority of the 
electors of the township should consent thereto at i special 
election tO be held for that purpose Upon thirty days’ 
notice. The act was approved March ¥ S72. but was to 
take eftect from and after its publication 1) the Kansas 
Weekly Commonwe lth, which it sees OCCUrTYe cl On 
Mareh 21,1872. ‘The bonds recited on their face that the 
act was approved March 1, 1872, and that the town meet- 
ing was held on the 8th day of April, 1872, and that a 
majority of the electors voted to consent to issue the bonds, 
and Chiet-Justice Waite, in delivering the opinion of the 
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Court, at page 45% says: 

‘Municipal officers cannot rightfully dispense with any 
ot the essential forms of the proceedings which the Legis- 
lature has prescribed for the purpose of investing them 
with power to act in the matter of such subscription.” 

, * Every man is chargeable with notice of that which 
the law requires him to know, and of what which, after 
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being put upon inguiry, he might have ascertained by the 
exercise of reasonable diligence. In the present Case, as 
it was stated in the act that it was not to go into effect un- 
til after its publication-in the newspaper, every purchaser 
of the bonds had notice. Because it was a part of the 
statute he was bound to take notice of it, and he would 
therefore be put upon inquiry as to the time of publication, 
and could by reasonable diligence have ascertained that 
this did not take place until Mareh 21st.” 


In the present case the defendant is charged with notice 
of the provisions of law under which it was attempted to 
issue these bonds, and that the presentation of the proper 
petition to the County Judge was essential in order to give 
him any authority to act at all in the matter. He was also 
charged with notice that under the law the County Judge 
could not pass upon the sufficiency of the petition ; that 
he could not confer jurisdiction upon himself by simply 
deciding that he had it, and that under the act of 1869 the 
only authority that he had was to adjudge and determine, 


jirst, whether a majority of the tax-payers of the town of 


Andes had signed the petition, and, second/y, whether they 
represented a majority of the taxable property of the town. 
The defendant was as truly chargeable with notice that the 
petition was defective and insufficient to confer authority 
upon the County Judge to act as he would have been charge- 
able with notice of the want of jurisdiction in that officer 
in case he had proceeded to make an adjudication without 
the presentation of any petition at all. A petition sub- 
stantially defective or unauthorized by law is as unavail- 
ing for the purposes of protection as the entire absence of 
a petition. The record of the proceedings is a public One, 
to which all may have access, and it was the duty of every 
purchaser of the bonds, in case he desired to be protected 


as a hone fide holder. to examine the record SO far as it 


~ 
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might be necessary to ascertain whether jurisdiction had 
been conferred upon that officer to act under the provisions 
of the law in question. 

In Anthony ». County of Jasper (101 U. S., 697) it 
Wis held that dealers in municipal bonds are charged with 
notice of the laws of the State sranting power to make the 
bonds they find onthe market, and hence in that case it was 
held that the purchaser of such bonds was bound to take 
notice of ra | provision ot the law which required the bond 
to he ceitified tO and countersigned by the Auditor of the 
State before its delivery. 

And in Ovoden 2). County ot Daviess (102 U. S.. 641) 
the principle was re-affirmed, the Court saying; “ We 
have always held that every holder of municipal bonds is 
chargeable with notice of the law by which his bond was 
authorized.” 

In Huffy. Jasper County (110 U. S., 53) the Supreme 
Court re-afrmed its deeision in the ease of Anthony , 
County of Jasper (101 U.S., 693), holding that innocent 
holders for value are charged with the duty of knowing 
the law under which the bonds purport to have been 1s- 
sued, and of inquiring whether the conditions prescribed 
by the law have been complied with. The rule is also 
well settled that where there is any illegality in the in- 
ception of the instruments the transferree of the paper, in 
order to recover, must prove that he is himself a bona file 
holder for value before maturity, and without notice. 

Stewart vw. Lansing, 104 U. S., 505: Smith a. Sae 
County, ll Wall., 139. 


In the CASE of Cowdrey v. Town of Canadea. decided 
June 1, 1885 (16 Fed. Rep., 532), the precise question 
arose which is involved in this case. namely. whether a 


purchaser of municipal bonds was chargeable with notice 
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of defects in the petition by reason of which the County 
Judge failed to acquire jurisdiction of the proceeding, and 
the Court, Wallace, Justice, held that ‘ purchasers of 
municipal bonds executed by agents must ascertain at 
their perl that the delegated authority assumed has been 
conferred.” The proceedings in that case were under the 
act of 1871, chapter 925, amending the act of 1869, which 
required that the petition should allege that the petitioners 
were a majority of the tax-payers, excluding those taxed 
for dogs and highway purposes only, and the Court on the 


same page further say: 


“These acts authorizing municipal corporations to aid 
in the construction of railroads delegate to a portion of 
the tax-payers of a municipality the power to create a debt 
against the consent of other tax-pavers, ana subject the 
property of all to taxation for its payment. The special 
character of the jurisdiction exercised by the County Judge, 
and the nature of the power invoked by the tax-payers 
who set the proceeding in motion, both require that the 
proceeding be strictly pursued. The authority of a ma- 
jority of the tax-payers of a town to incumber the property 
of a minority, against their will, in aid of a railroad or 
other corporation, receives no countenance from the prin- 
ciples of the common law. Every step, therefore, required 
by the statute must be in strict conformity therewith. 
(People v. Hulburt, 46 N. Y., 110.) The rule is also in- 
flexible that when a court or judicial officer exercises a 
special statutory power outside the scope of the usual 
jurisdiction of the courts of general powers, the record of 
the proceedings must show that the statutory authority 
has been pursued ; and in this regard the proceedings are 
on the same footing with those of limited and inferior 
jurisdiction.” (Citing Denning +. Corwin, 11 Wend., 647 ; 
Thatcher +. Powell, 6 Wheat., 119; Dyckman w. New York, 
9 N. Y., 454; Betts v. Bagley, 12 Pick., 572; Town of 
Huntington v. Town of Charlotte, 15 Vt., 46; Morse »w. 
Presby, 25 N. H., 299.) 


In the ‘Township of Kast Oakland ). Skinne r (4 uu > 


2D)). the Court. at page YoS. make ve ry clear the distine- 
tion between a case where jurisdiction has not been ac- 
quired and where thre re has heen SOME irregularity 1D the 
exercise of the authority conterred. In that case the con- 
stitution of the State prohibit d the issuing of bonds except 
they had been authorized under existing laws by a vote of 
the people of the town prior to their issue. There had 
been a vote taken, but not pursuant to any existing law 


upon the subject, and the Court, at page 258, Say 


a We have held thiat there Can be 110) hone ta holding 
where the Statutes did not in law authorize the issue ot 
the bonds. The objection in such case goes to the point 
of power. There is an entire want of jurisdiction over 
the subject. It is not the case of an informality, an irregu- 
larity, fraud, or excess of authority im an authorized 
agent. Where there is a total want of authority to issue 
the bonds, there can be no such thing as a bona Wde hold- 


ine. 


In Northern Bank of Toledo v. Porter Township Trus- 
tees &e. (110 U. S.. 608) this Court reviews all of the 
leading CASES upon the question ot the extent to which a 
municipal corporation IS estopped by the recitals In the 
bond against a bona nid purchaser, and at page 616 the 


Court, by Mr. Justice Harlan, say : 


“ The adjudged Cases, examined in the light of their 
special circumstances, show that the facets which a munici- 
pal corporation, issuing bonds in aid of the construction 
of a railroad, was not permitted, against a bona fd 
holder, to question, in tace of a reeital in the bonds of 
their existence. Were those connected with or crOWING out 
oft the discharge ot the ordinary duties of such of its 
officers as were invested with authority to execute them, 
and which the statute conterring the power made it their 


duty to ascertain and determine before the bonds were is- 
sued: not merely for themselves. as the ground of their 
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own action. in issuing the boncs. but. equally, as au- 
thentie and final evidence of their « xistence. for the intor- 
mation and action of all others dealing with them in ref- 


erence to it.” 


And hence it was held in that case that the certificate 
upon the face of the bonds that they were issued in part 
pavment ot a subscription to the capital stock of the rail- 
road company made by the township in pursuance of the 
provisions of the several acts of thie (ven ral Assembly of 
the State of Ohio, and of a vote of the qualified electors 
of the said township of Porter taken in pursuance there of, 
did not estop the township from showing that the electors 
had no authority to vote upon the proposition because tft 
Was a condition prececd nt to their right to so vote that 
the County Commissioners should have refused to submit 
a Similar proposition to the electors of the county for their 
determination. 


In Dixon County ~. Field (111 U.S.. 83) this Court again 


revie we cl the question, and the rule WilS there stated to be 


that a recital in a municipal bond of facts which the cor- 
porate officers had authority by law to determine and to 
certify estops the corporation from denying those facts, 
but it recital there ot facts which the corporate officers had 
no authority to determine, Or a re ital ot matters of law. 
dos s Dot estop the corporation, and aul pare 45 the (Court. 


by Matthews. Justice. say 


‘If the fact necessary to the existence of the authority 
was by law to be ascertained, not officially by the officers 
charged with the execution of thie power, but by reference 
to some CXpress and definite record ot ei publhe character. 
then the true meaning of the law would be, that the author- 
ity to act at all depended upon the actual objective exist- 
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ence of the requisite fact, as shown by the record, and not 
upon its ascertainment and determination by any one; 
and the consequence would necessarily follow, that all 
persons claiming under the exercise of such power might 
be put to proof of the fact, made a condition of its lawful- 
hess, notwithstanding any recitals in the instrument.” 


In the present Case the question relates to the sufficiency 
of the petition presented to the County Judge, which hes 
at the foundation of his jurisdiction of the proceeding, 
and that question is not one which that otheer is author- 
ized by law to determine nor which the commissioners 
have authority to pass upon. It is a question which must 
be determined by reference to the record itself, and if the 
petition is one not authorized by the laws of the State 
under which the proceeding 1s begun, all persons are bound 


to take notice of its defective character. 


SEVENTH. 


The defendant in error is not aided by the recitals in the 
bonds in question. The recital 1s in the following lan- 
guage: “ Issued by virtue of an act of the Legislature of 
the State of New York entitled ‘An act to authorize the 
formation of railroad corporations and to regulate the 
same, passed April 2, 1850, and an act to amend an act 
entitled ‘An act to authorize the formation of railroad 
corporations and to regulate the same, passed April 2, 
1850, so as to permit municipal corporations to aid in 
the construction of railroads, passed May Ls (1869), sixty- 
nine three-tifths being present. 

“These acts authorize any city or town, except in the 
counties of New York, Kings, Erie, Greene, Albany, West- 
chester, Ontario, Seneca, Yates, Onondaga, and Niagara 
to subseribe to the stock of any railroad corporation 
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formed in pursuance of said acts, and these acts authorize 
the town of Andes to subscribe to the stock of the Delhi 
and Middletown Railroad Company, and to issue town 
bonds in payment thereof, all necessary and legal proceed- 
ings having been taken and had under said acts.” 

This is simplv a statement that the bonds purport to be 
issued under the act referred to, and there Is ho fact al- 
leged which the commissioners had authority to determine. 
The extent to which any of the authorities go is to hold 
that where the commissioners who issue the bonds, or 
where a court or other officer has authority conferred upon 
him or them by law to determine whether certain condi- 
tions precedent have been complied with, the certificate or 
a recital in the bond that such conditions had been com- 
plied with would be regarded as sufficient to protect a dona 
jfide holder and estop the corporation from subsequently 
asserting as against such holder that the conditions had 
not been comphed with. But all the authorities agree in 
holding that the town is not estopped by the recitals in 
the bond, except as to those facts connected with Or 2TOW- 
ing out of the discharge of the ordinary duties of its officers 
who were authorized to exeeute the bonds and facts which 
they were to determine before the bonds were issued. 
( Buchanan UO. Litchfield. LOL U. '.. 218: School District 
vw. Stone, LO6 U.S., 183; Carroll County v. Smith, 111 U. 
S.. 556: Daviess County ». Dixon, 117 U.S., 657.) 

We think that no case can be found where recitals in 
the bonds were held to estop the corporation, unless they 
were made by officers who had authority by law to ascer- 
tain and determine whether the facts existed which are re- 
cited in the bonds. The rule in this re spect we believe is 
correctly stated by this Court, per Bradley, Justice, in 
County of Warren 2. Marey, at page 104. 97 U.S.: “ We 
have substantially held that if a municipal body has law- 
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ful power to issue bonds or other negotiable securities, 
dependent only upon the adoption of certain preliminary 
proceedings, such as a popular election of the constituent 
body, the holder in eood faith has a rigiit to assume that 
such preliminary proceedings have taken place, 1f the fact 
be certified on the face of the bonds themselves, hy the 
authorities whose primary duty it is to ascertain it.” 

In that CASE the bonds were executed by the Board of 
Supervisors of the county, and they were authorized by 
law to determine whether a majority of the legal voters of 
the county had consented to issue the bonds at a special 
election called for that purpose, and they stated or recited 
in the bond that such election had been held, and that the 
bonds were issued in conformity with the vote of the 
electors thereat. 

So in Insurance Company v. Bruce (105 U.S., 328) the 
recitals were made by the supervisor and town clerk, and 
they were facts which by law they were authorized and 
required to determine and to certify; and in Nauvoo v. 
titter (97 U.S., 389) the recitals were made by the com- 
mon council of the city in an ordinance authorizing the 
issuing of the bonds and printed on the back of the bond, 
and the recital was as to facts which they were by law 
authorized to determine. 

But in the present case the recital is made by commis- 
sloners who are not officers of the town, and who are ap- 
pointed by the County Judge for a specific purpose, and 
who have no authority to do anything or to bind the town 
in any respect, except so far as they are specially author- 
ized by the act under which they were appointed. They 
had no authority to determine whether the petition which 
was presented to the County Judge was sufficient to con- 


fer jurisdiction upon him to act in the matter, and hence 


any recital or certificate which they might make to that 
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effect would be a nullity. The purchaser of the bonds is 
bound to take notice of the statutory authority of the com- 
missioners. 

It may be said that the case of Lyons v. Munson (99 U. 
S. 684) isin conflict with the views here expressed, but the 
point here made does not seem to have been there con- 
sidered. There was a recital upon the face of the bond 
that it was not only issued under the authority contained 
in the act of 1869 and the amendments thereto, but under 
and pursuant to a judgment of the County Judge of Wayne 
County duly rendered and entered of record under and 
pursuant to a petition of the tax-payers of the town. The 
opinion of the Court is very brief, but it Is apparent that 
the case was made to turn upon the fact that there was a 
recital upon the face of the bond that the judgment of the 
County Judge was duly rendered, &c. But none of the 
cases referred to gO to the extent of holding that the com- 
missioners can determine whether the County Judge had 
jurisdiction of the proceedings or not, and they are all 
cases where the recital was made by an officer who had 
authority to ascertain and determine whether the facts 
alleged were true. 

In Lynde v The County (16 Wall., 6) the recital was 
to the ettect that the bonds were issued in accordance 
with a vote of the county, and it was made by the County 
Judge, who, by the law of Lowa, was required to cause 
the vote to be taken, and to ascertain and declare the re- 
sult. 

In Mercer County ». Hacket (1 Wall., 33) the recital 
was by the County Commissioners, who had authority to 
determine whether the conditions preseribed by law had 
been complied with. And the Same is true in the case of 
The Commissioners of Knox Co. v. Aspinwall (21 How., 


O39). 
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In Township of Rock Creek v. Strong (96 U. S., 271) 
the case turned upon whether a majority of the electors 
had voted in favor of the issue ot bonds, and is it appeared 
that it was made the duty of the commissioners of the 
county to canvass the vote and certify the result and they 
had certified that a majority of the qualified electors vot- 
ing had voted in tavor of the proposition, it was held 
that their certificate Was conclusive where the bonds 
had passed into the hands of a hona fide holder. 

[t will thus be seen that in all the cases, with the possi- 
ble exception of Lyons v. Munson, the officers making the 
recitals were those who were charged by law with the duty 
of ascertaining and determining whether the conditions of 
the law had been comphed with. 

In the later decisions upon the subject this Court has 
more clearly stated the rule. 

In School District v. Stone (106 U.S... 183). where the 
bonds were issued by school district trustees by authority 
of an election of the voters of the school district held by them, 
anal where the bond contained ra recital that a it iS issued 
by the Board of School Directors by virtue of an election 
of the voters of said school district, held on the 31st day 
of July, 1869, m contormity with the provisions of chapter 
98 of acts 12th General Assembly of the State of Iowa.” 
it was held that the district was not estopped by the reci- 
tals from showing that the indebtedness created by the 
issue of bonds was in excess of the amount permitted by 
the State constitution, although such amount was to be as- 
certained by the last State and county tax-list previous 
to incurring the indebtedness, and the Court say that the 
rule In regard tO the ettect of recitals should receive strict 
construction where it is proposed to exclude inquiry as to 
whether the bonds were in violation of the provisions of 
the constitution or of the statute, of the provisions of 
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which all must take notice. The (‘ourt also Say, at page 


LS7: 


e rule. now 


“Weare unwilling to enlarge or extend tl] 
established by humerous decisions. Sound public policy 
forbids it. W here the holder relies for protection upon 
mere recitals, they should, at least, be clear and unambig- 
uous, in order to estop a municipal corporation, in whose 
names such bonds have been made, from showing that they 
were issued in violation, or without authority, of law.” 


In Carroll County ». Smith (111 U.S., 556) there was a 
recital in the bonds that it was authorized by several stat- 
utes of the State, which were referred to by their title, but 
this Court held that such recital did not « stop the munici- 
pality from showing that the issue was not authorized by 
a vote of two-thirds of the voters of the corporation as re- 
quired by the constitution of the State, and the Court held 
that the recital simply served to point out the particular 
laws under which the transaction might lawfully have taken 
place. 

In Northern Bank ». Porter Township (110 U. S., 608) 
the cases relating to this point are examined and reviewed, 
and the Court holds ‘the facts which a municipal Ccor- 
poration, issuing bonds in aid of a railroad, is not permit- 
ted. against rat hona traf holder. to question, in face oft 
a recital in the bonds ot their existence. are those Con- 
nected with or crowing out of the discharge of the ordi- 
nary duties ot such of its ofhcers as were Inve sted with 
authority to execute the Thi, and which the statute confer- 
ring the power made it their duty to ascertain and deter- 
mine before the bonds were issued.” 

The recitals in that Case stated that the bonds had been 
issued ‘‘in pursuance of the provisions of the several acts 
of the State of Ohio and of a vote of the qualified electors 


of said township of Porter taken in pursuance thereof.” 
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C‘ounse! for the bondhold rs argued that this recital 1m- 
ported a complance In all respects with the law, and, 
therefore, the township will not be allowed, against a hoa 
tid. holder for value, to Say that the circumstances did not 
exist which authorized it tO issue the bonds. But the 
Court decline to assent to this proposition, although stating 
On page 615 that it could not be denied that there are fen- 
eral expressions in some former opinions which, apart from 
their special facts, would seem to attord Support to this 
aproposition in the general terms in which it was presented. 
But (quoting from 6 Wheat., 264. and 16 How... 275, 287) 
they Say” itis a maxim not to be disregarded that fen- 
eral expressions, In every Opinion, are to be taken in con- 
nection with the Case in which those expressions are used. 
If they vO bevond the case, they ray be respected, but 
ought not to control the judgment in a subsequent suit 
when the very point IS presented for decision. | 

In Daviess County v. Dickinson (117 U. S., 657) the 
bonds were issued by the County Court, and the County 
Judge « ndorsed upon each a certificate that it was issued 
pursuant to a certain act of the Legislature of Kentucky, 
and was authorized by an ordinance of the County Court, 
and the Court held that the certificate did not estop the 
county from showing that the issue of the bonds in ques- 
tion was unauthorized. At page 664 they Say: ” Neither 
the Statute, nor the vote ot the people, hor the order ot 
the County Court empowered him to make such a certifi- 
eate, or to determine the question whether the County 
Court had exceeded the power conferred upon it. An 
officer's certificate ot il fact which he has ho authority to 
determine 1s of no legal effect” (citing Dixon County +. 
Field, 111 U.S., 83). 

In this latter Case the proposition is very clearly stnted 


as follows: A recital in a municipal bond of facts which 
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the corporate otheers had authority by law Lo determine 
and to certify estops the corporation from denving those 
facts. but aa recital either ot facts which the corporate 
officers had no authority to determine or a recital of mat- 
ters of law does not estop the corporation. 

The Court Say, rut page JS | 

‘“ Of course, this does not extend to or cover matters of 
law. All parti Ss are equally bound to know the law: and 
a certificate reciting the actual facts, and that thereby the 
bonds Were conformable to the law, when, judicially speak- 
ing, they are not, will not make them SO, nOFr Can it work 
an estoppel upon the county to claim the protection of the 
law. C)thie rwiss it would always he in the power of a 
municipal body, to which powell Wiis deni dl. to USUP)) the 
forbidce a authority, by declaring that its assumption Wills 
within the law This would be the clear exercise of legis- 
lative power, and would suppose such corporate bodies to 
be superior to the law itself. 

* Anda the estoppel does not AYISe, f xcept pon matters 
Ol fact which the corporate officers had authority by law 
to determine and to certify. But it still remalns. 
that there must be authority vested in the officers by law 
as to each hecessaryv fact, whether enumerated or non- 
enumerated, LO asce rtain and dete rmine its existence, and 
to guarantee to those dealing with them the truth and econ- 
clusiveness of their admissions. In such a case the mean- 
Ing of the law cranting power to issue bonds Is, that they 
may be issued, not upon the existence of certain facts, to 
be ascertained and determined whenever disputed, but 
upon the ascertainment and determination of their exist- 
ence, by the officers or body designated by law to issue 
the bonds Upon such a contingency. This becomes very 
plain when We suppose thie CASE ot such a power cranted 
to issue bonds, upon the existence of a state of facts to be 
ascertained and determined by some persons or tribunal 
other than those authorized to issue the bonds. In that 
ease it would not be contended that a recital of the facts 
in the instrument itself, contrary to the finding of those 
charged by law with that duty, would have any legal effect. 


62 


“So,if the fact necessary to the existence of the authority 
Was by law LO be ascertained, not officially by the officers 
charged with the execution of the power, but by reference 
to some express and definite record of a public character, 
then the true meaning of the law would be, that the au- 
thority to act at all depended upon the actual objective 
existence of the requisite fact, as shown by the record, and 
not upon its ascertainment and determination by any one ; 
and the consequence would necessarily follow, that all 
persons Claiming under the exercise of such a power might 
be put to proot of the fact, made a condition of its law- 
fulness, notwithstanding any recitals in the instrument.” 


In the present case we contend that it is the record made 
up in the proceeding before the County Judge which is to 
be resorted to in order to determine whether any authority 
existed for the appointment of the commissioners and for 
the issue of bonds by them, and if an examination of that 
record discloses the fact that the County Judge never ac- 
quired jurisdiction of the proceeding the defect cannot be 
aided or supplied by any recital in the bonds of facts which 
the commissioners have no authority to ascertain and de- 
termine. 

It is also submitted that there is no recital in these 
bonds of any fact : that there is simply ra | reference to the 
law which, when comphed with, authorizes the issue of 
bonds of this character. The proper construction of the 
second paragraph of the recital being that the acts referred 
to authorize the town of Andes to subscribe to the stock 
of the Delhi and Middletown Railroad Company, and to 
issue town bonds in payment thereof when the necessary 


and legal proceedings have been taken and had thereun- 


_~ 
‘ 


der. it does nothing Wore than to especially cdireet the 
attention of the purchaser of the bonds to the acts under 
which bonds ot this eharacter Way be issued. The pur- 


chaser is thus put upon his inquiry, and is bound to as- 
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certain from the record of the proceeding whether the pro- 


visions of the law huve been complied with. 


KIGHTH. 


The pavment of interest does not estop the town from 
asserting the invalidity of the bonds, nor can it be con- 
strued to be it ratification ot their issue. The defects in) 
this case are jurisdictional, and for the same reasons above 
stated with reference to the ettect of the recitals in the 
bonds, these jurisdictional defects cannot be cured by the 
involuntary payment of interest by means of forced tax 
levies. The passive submission of the tax-payers to the 
collection ot moneys for this purpose and their applica- 
tion to the pavinent of interest connot validate obligations 
which the town did not have authority to create. There 
ire several decisions of the Federal courts to this etiect. 

In Thomas v. Town of Lansing, decided September 6, 
1882 (14 Fed. Rep., 618), the bonds recited that they were 
issued under the provisions of the New York Bonding Act 
of 1866, and the several acts amendatory thereof and sup- 
plementary thereto, and purported to be attested by the 
hands and seals of three persons as duly appointed com- 
missioners of the town, and the plaintiff was a bona fd 
holder, and interest had been paid and the stock certificate 
had been retained by the town, but the Court hold, at page 
627, that the case falls within the principles adjudged in 
Marsh +. Fulton Co., 10 Wall., 676, because the power of 
the town to.contract never existed. In such a case there 
ean be no protection of the holder as an innocent pur- 
chaser, and no ratification of a | power which hever existed, 
by such alleged Acts ot ratitication as are shown in this 
Case, Citing Kast Oakland wv. Skinner. 04 U.S... 255. 258 - 
South Ottawa v. Perkins, //., 260, 269; McClure v. Oxford. 
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id. 429: Ovden wv. Daviess Co., 102 U. S., 634, 641: 
Buchanan «7. Litehtield, 7d. 278. 

In Cowdrey v. Town of Canadea interest had been paid, 
and it Was hie lc threat the bonds were void beenuse the pe- 
tition which was presented to the County Judge was in- 
sufficient to confer jurisdiction upon that officer, and with { 
reference to thre ratification ot thre issue ot the bonds by 
the payment of interest, the Court, at page 534, says: “ If 
the bonds had been irregularly issued by the agents of the 
at fendant, within the doctrine declared 1) several adjudica- 
tions which are controlling in this Court, the payment of 
interest upon them for several years would amount to a 
ratification by the town, although the interest was raised 
Dy taxation. Dut this doctrine IS not appled in Cases 
where there IS a total want of authority on the part of the 
town to ISSUC obligations. ” Citing Parkersburgh v, Brown. 
106 U.S., 487; Thomas #. Town of Lansing, 14 Fed. Rep., 
O1lS. 

In the ease of Purdy v. Town of Lansing, decided at the 
present term of this Court, interest had been paid, but the 
bonds were neve rtheless held to be void for want of juris- 
diction. 

In the present case the taxes were not raised by any 
action ot the tTOWwn: they were levied by the Board of sSu- 
pervisors of the County, who issued the warrant to the tax- 
cvatherer. 

It should also be borne in mind that in this case the 
town has received no benefits whatever from the subscrip- 
tion to the stock ot the railroad company. The road has 
not been built and put in operation, and never will be, the 
Company having become defunct, and its franchise extin- 


guished. In considering the question of estoppel this fact 


is always regarded as important. 
In the Town of Duanesburg v. Jenkins (57 N. Y., 177), 


> 
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where the power of the Legislature to pass a confirmatory 
statute and cure irregularities in the issue of bonds was 
in question, the Court placed much stress upon the fact 
that the whole consideration of the issue of the bonds had 
been received by the town 12) the completion of the road 
and the issuing of the stock for its benefit, and this Court 
also emphasizes that fact in its opinion in the case of 
Thompson v. Perrine (103 U.S. 817), it appearing that the 
town had received the benefits which the original subscrip- 


tion Was designed to secure. 


NINTH. 


[f itis not clear from the evidence that defendant was 
not a hona tide holder of the bonds and COUPOdDs the trial 
Judge should have submitted that question to the jury. 
That right was expressly reserved in the order which was 
made at the June circuit (fols. LOS ). and the request Was 
seasonably made for leave to go to the jury upon that 
question, which was denied and an exception taken (fol. 
267). 

For the same reason plaintiff in error had the right to 
have the verdict of the jury upon the issue raised by the 
pleadings that the defendant in error was not the real party 
plaintiff in interest in the court below. This was an 
issue authorized by the code of New York ($449), and the 
evidence plainly tended to sustain the allegations of the 
answer in this respect. 

TENTH. 

The act of 1869 was violative of the provision of sec- 
tion 0 of the constitution of the State of New York. which 
declares that 


“The assent of two-thirds of the members elected to 
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each branch of the [Leoislature shall] he requisite CO every 
bill appropriating the public moneys or property for local 
or private purposes. 


There are 128 members of the Assembly and 32 mem- 


bers of the Senate of New York. The proot shows. that 
this bill received but 71 votes in the Assembly, 15 short of 
a two-thirds vote, and but 19 in the Senate, 5 less than 
two-thirds of that body (fol. 266). 

The act is general in its scope, being applicable to the 
whole State, with the exception of a tew counties, and pro- 
vides a scheme whereby the public money and property 
Are appropriated tO alc local and private enterprises. 

The sixth section declares that “the bonds of any mu- 
nicipal corporation, issued pursuant to the provisions ot 
this act, shall be a charge upon the real and personal es- 
tate within the limits thereof, and the principal and inter- 
est thereof when due shall be collected and paid in lke 
manner as other debts, obligations, and charges acainst 
the said municipal corporation. ” 

[tis as direct an appropriation of the publhe moneys 
and property for a loeal and private purpose as eould well 
be made under the circumstances, and is within the lan- 
guage and the intent of the constitutional provision, which 
was designed for the protection of the people against leg- 


islation of this character. 


ELEVENTH. 


The judgment entered at the Circuit should therefore be 
reversed and judgement directed for the plaintiff in error. 
dismissing the complaint of the plaintiff below with costs. 

lL. H. MAYNARD, 
Counsel tor Plaintiff in krrvor: 
Stamford, N.Y. 
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THE TOWN OF ANDES, Prairirr rs 


’ 
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ALBERT SLAUSON. Derenpant tn Error. | 


PLAINTIFF S SUPPLEMENTAL Bri 


First. In any view of the form in which the case is pre- 
sented, the first and second points in) plaintiff's brief in- 
volving the question of the jurisdiction of the circuit court 
are properly presented for the consideration of the Court. 
and the questions raised thereby are reviewable upon this 
writ of error. 

No exception Is nece ssary in order to entitle the plain- 
tiff to raise the question of jurisdiction. 

Second. The question of the validity of the bonds upon 
which defendant sought to recover in the court below is 
sufficiently presented by the exceptions taken upon the 
trial to the admissibility of the proots in the court below, 
and by the exceptions taken to the finding .of the trial 

judge. 


Section 914 of the Revised Statutes ot the [ nited states 


: 


provides that the practice, pole acdings. and rOrimis and modes 


of proceedings 1D elvil CAUSES 1} the cireuit and district 


eourts shall conform, as hear as Pity be. to the practice, 
pleadings, and forms and modes of proceedings existing aut 
the time in like causes in the courts of reeord of the State 
Within which such cireuit or district courts are held, any 
rule of the court to the contrary notwithstanding. 

Under the Code of New York (Sections 994 and 996) it 
IS only required that exceptions be taken to conclusions of 
law; and under those sections it has been repeatedly held 
Dy the courts of the State that an exception to the eonelu- 
sion of law that the plaintiff is entitled to recover upon 
the proots presented 1s sufhicient to present the question 
whi ther, U por the uncontradicted pre r( fs in the Case, a 
eause of action has been made out. It is not claimed that 
disputed questions of fact can he thus reviewed, ana there 
is no such claim made in this case. The plaintiff sets torth 
thy. proceedings which resulted in the issue of these bonds 
and the bonds themselves in his complaint iLS erounds of 
his recovery. The plaintiff in error put in issue the valid- 
ity ot the bonds, and he also objected, upon the trial, to 
the admission of the reeord evidence oftered by the plain- 
tiff, and excepted to the ruling of the court overruling his 
objection and admitting the evidence. These exceptions 
Will be found in the bill of exceptions, on pages 63, 64, 67, 
68, (9, 81, 92, 97, 99, Ke. The bill of exceptions beolns 
at pace O05. ana. while it eontaimms all the evidence, it 
shows that these exceptions were made to its admission, 
Which of themselves fully and properly raise the question 
for review whether the bonds and coupons in suit were 
lawfully issuect. 

In the case of Santa Anna aw. Frank (113 U.S., 339) the 
bill of « yceptions contained all the evidence, but showed 


ho exception to its admission, and there was also a general 


count in the complaint for money paid and money had and 


received which was sufficient under the statute of Tlinois 
tO support the judgment without reference to any ques- 
tion of the legal authority to issue the bonds deseribed in 


the first count, and the court, therefore. affirmed the jude 


ment. But the pleadings here are not in that form. 
There is but a single count in the complaint setting forth 
with particularity the bonds and coupons and the proceed 
Ings under which they were issued. 

. 


tradicted prool this cause of action was not established 


—- 


le plaintiff in error contends that Upon thie uncon 
and it is submitted that his exceptions contained in the 
bill of exceptions entitles him tothe right to have that 
(ylie stion revi wed by this Court. 

In Prentice v7. Stearns (1138 U.S... 435) it was held that 
Wn the absence of a bill of exeeptions sett ne forth evidenes 
no error can be assionedt in Sy ct to facts found by thr 
COUT when the parties Wallve cl trical by JUrYN But ny othe 
present ease the bill of exc ptions does set forth the evi 
dence. ana it IS also submitted that unde) i fair construe 
tion of the order of the cireuit aloe there Was no Walvel 
of a trial Ly jury. ln the case of Marti . bairbanks (112 
U.S.. 670) there was no exception to the rulings of the 
court i thi progress of ‘the tnal in the admission or ex 
elusion of evidence or othe rwis 


Soin the United States + Dawson (101 [ Ss... OO) It 


1 . } | 
was held that the finding of the Ircult court poh aque 
tion of fact cannot be reviewed on a writ of error. But 

: , . . ‘ ' > 
we do not seek here to have a review of the finding of th 


circuit court upon a question of fact, but upon a question 
of law. 

In Supervisors v. Kennicott (105 U.S., 554) there was 
an agreed statement of facts, but there was nothing but 
rere ral finding ot the eircult 11] ca tor thre plaintiffs on 


: ;, ; ) 
the issue, anc thiat they nad sSsustainedct Gdamadce tO thie 


amount of 40,000, and it was held that this Court, upon 


mne whether the facts set forth 
ry Taye spares . SrATtTemenret were sath rent 1) law TO) support 


t nidommen i fa substantially rull That is sought In 


this CAs | lv. to havethis Court to determine whether 


upon the undisputed tacts relating to the issue of these 
Honds Thye g*¢y iis id) ()] Bat >} thie erent jucdee, that the 
at berdisunt noerror was entitled to lnaimtaim an action wpon 


( | ot I ines uwpo)8n the trial Huts thie CHS 
i i 
Phe d's } >} | i() tine mS fT } puny nad ween present 
:; e 
t } ? rT *)) i Tide hii ( ae refused to sub- 
: | 
i Caet | lt  «Tllestie nol facts presented t)\ 
A i 


It is evident that J wige Coxe inten lec that the plaintiti » 
fit ot | pur trial ith CaS if 
Appenre mon the trint that there Vas aay question of 
: : i : . . ? 
rs) t 133 \ rity j >>) pbyery ri.) PopP Ee ’Se dr ITO) T) fo Wury. if The 
that construction should be adopted which will insure to 


Pie STATUuUT: IvVing the right of ePVIEW 1S 2 remecial one 


il is further submitte | Thiet it Is verv clear that the trial 


} ! }; 
judge and both parties beheved that the proceedings were 
In proper Torn nd that the findings and exceptions thereto 


were sumerent to present the cause for review here Upon 


ts hits » 
bhis is very apparent fromthe language of the judge in 

his opinion and also from the brief of the counsel of the 

lefendanut erro) NO point was made in his brief of the 

msufficiency of the ftindines or xceptions. Both parties 


I) ive Come here expecting that the CASE would hye disposed 
of on its merits, and prepare d to submit it for decision upon 
its merits. ' 

If the Court should finally CO 
want of Spe eific findings, the 
Is requested, n the furtherance of justice that the cause be 


remanded tO the court helow with leay 


in) proper shape for the 


e to the plaintiff i 
by the tral judge, 


error to have specine hndadings made 
‘oOurt Mav seem just. 


and upon such terms as to the ¢ 


Dated April 2, 1889. 
lH. MAYNARD. 


’ ; 7 4 
it Counsel, Stamford, N. J 
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Supreme Court of the Anited States. 


THE TOWN OF ANDES, 
Plaintiff in Error, 
Brief for the Defendant 
AGAINS' if vn Nrror. 


ALBERT SLAUSON. 


STATEMENT OF FACTS. 


Upon April 6, 1882, the defendant in error, being a citi- 
zen of New Jersey, purchased 814,600 of bonds of the 
Town of Andes, Delaware County, New York, and upon 
January 17, 1884, he brought an action in the United 
States Circuit Court, for the Northern District of New 
Y ork, to recover of the Town of Andes the coupons un- 
paid at that date, $2,044, upon those bonds. 

Upon December 13, 1883, the defendant in error pur- 
chased $2,709 of coupons from other bonds of the same 
town, and subsequently brought another action upon 
them. 

These two actions were tried together, by stipulation, 
and, upon the request of the plaintiff in error, were con- 
solidated after the trial (fol. 107). Upon the trial the 


Court made a general finding in favor of the defendant in 
error, and found that he was entitled to judgment for the 
amount of coupons in the first-named action, amounting, 
on October 1, IS84, to 82,264.84, and in the second action 
to $3,047.62, and directed judgment mm favor of Mr. Slau- 
son in the consolidated action for the aggregate of those 
sunis. From the judgment entered upon this decision 
this writ of error has been taken. 

The Delhi and Middletown Railroad Company is a cor- 
poration, duly incorporated November 14, 1870, under the 
laws of the State of New York, for the purpose of con- 
structing and operating a railroad from Delhi to Dean’s 
Corners, in the County of Delaware, through the towns of 
Delhi, Bovina, Andes and Middletown. 

Upon March 2, 1571, the Board of Directors located the 
route by Tremperskill and Fish Lake, making the location 
by Lumberville and Shavertown and Andes village and 
Kish Lake, and upon March 4, 1871, a map and profile of 
said route were filed in the Clerk’s office of Delaware 
County. This location was never changed, but in 1872 an 
amended map was filed, changing the course between Lum- 
berville and Shavertown, a distance of about eight miles, so 
as to make the distance a little shorter. After the road 
had been thus actually located, and upon May 6, 1871, 
nineteen petitions were presented to the County Judge of 
Delaware County praying that the Town of Andes might 
be bonded in the sum of $98,000in aid of said road. Each 
petition was separate, and the one numbered 7, to which 
a large number of signatures were attached, was in the 
form prescribed by the general Bonding Act, chapter 907 
of 1869, and attached thereto was a verification by one of 
the subscribers to petition number 7. None of the other 
petitions had a verification attached; each had the same 
printed heading as number 7, but petition number 1 had at 
the end of the printed heading, ‘* on condition that said 
road is located by Fish Lake and Shavertown;” petition 
number 4+ had interlined, ‘‘on condition that said road is 
located by Fish Lake and Shavertown or village;” petition 
number 14 had interlined at the end of the printed head- 
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ing and before signatures, ‘‘ above conditions shall be null 
and void unless said road shall be located by Shavertown 
and Lumberville.” 

Upon presentation of the petitions, the County Judge 
made the usual order for a hearing to be had before him 
on May 22, 1871, at his office, which notice was regularls 
published. Upon May 22, 1871, a hearing was _ had. 
Thereafter the County Judge made the adjudicatien show. 
ing the requisite majority consent, and also appointed 
three Commissioners. The papers were all filed in the 
Clerk’s office. the adjudication was entered of record In 
full May 22, 1871, in Register No. 3, at pages 1609-170, also 
was docketed in the docket and judgment book. There- 
after the Commissioners proceeded to issue $98,000 of 
bonds, all dated September 1, 1871, payable September 1, 
1901, and the same were registered November 30, 1871, in 
the Delaware County Clerk’s office, and thereupon deliv- 
ered to the railroad company, and put upon the market, 
and sold at par or a premium. For more than ten years 
thereafter the interest was regularly paid by the town 
seml-annually, making twenty interest coupons paid. In 
IS78, in pursuance of a resolution of the town meeting, 
$3,000 of the principal were paid. The town received 
$98,000 of stock in exchange for the bonds, and held and 
voted upon this stock, and acts of the Legislature were 
procured in 1874 and 1875 with reference to the stock 
owned by the town. During all this time, from May 22, 
1871, no question was raised by any one as to the validity of 
these bonds, and they were sold as securities of the high- 
est value. The railroad company expended $200,000 in 
constructing its road, but became embarrassed and was 
foreclosed. Then, and not till then, after the lapse of ten 
vears, the town resolved to repudiate. 


Point &, 


The statutory authority to issue these bonds was ample 
and valid. This authority is found in chapter 907 of the 
Laws of New York for 1869, known as the General Rail- 
road Bonding Act of New York, and is upheld by numer. 
ous decisions of this Court. 

The Town of Andes is situated in Delaware County, one 
of the counties included in the act, and the Delhi and 
Middletown Railroad Company is a corporation of the 
State of New York ; the act therefore conferred upon this 
town the capacity to issue its bonds in aid of this railroad. 
As is universally the case, the consent of the taxables was 
required, and, in order that this consent might be con- 
clusively determined, the County Judge of Delaware 
County was constituted a tribunal to hear and determine 
this question, and provision was made in the act for the 
review of his decision by certiorarz, if desired. Section 2. 
of the act declares that ‘‘ the judgment of the County 
Judge and the record thereof shall have the same force and 
effect as other judgments and records in courts of record 
in this State.” 


Point If, 


The questions involved in this case regarding the validity 
of the bonds are res adjudicata in this Court, not merely 
as controlled by the general doctrine of the Court in such 
cases, but by the direct adjudication of this Court in the 
case of Munson vs. Town of Lyons, 12 Blatchford, 539: 
affirmed 99 U.S. Supreme Court, 684. In order to show 
the exact similarity of these cases, reference is made to 
the opinion of Judge Wallace in the Circuit Court, 12 
Blatchford, 541. 


) 


‘* Upon February 6, 1871, the petition was presented to 
‘the County Judge of Wayne County, containing [the 
‘‘ usual statements in such petitions, and also containing 
the conditions], ‘ provided that the terminus of said 
‘road be made at Nicholas Point in the Town of Huron.’ 
‘‘ It is understood that the stock so to be taken is to em- 
‘brace and include the stock now already subscribed and 


&¢ 


taken by persons residing in said Town of Lyons, 
‘amounting to the sum of $16,400.’ The County Judge 
‘“ caused notice to be given and proceeded to take proofs, 
and, during the progress of taking the proofs, and on 
‘* May 12, 1871, the Legislature passed an act, chapter 925 
of 1871, by which certain sections of that act were 
‘changed in important particulars, while in other sections 
no changes were made. None of the sections of the 
‘prior act were repealed in terms, but the sections 
referred to were modified by the words ‘ are amended 
to read as follows:” All proceedings, after the amenda 
tory act was passed, were conducted pursuant to the 
‘requirements of that act, and, on May 17, 1872, the 
‘* County Judge adjudged that the allegations of the peti- 
tions were proven and appointed Commissioners. The 
‘© Act of 18571 required that the petition should be filed by 
the County Judge as a part of the judgment roll, 
and that his judgment be entered of record in 
‘‘the Clerk’s office of his countv. It also made 
provision for the review of the proceedings by. 
certiorarz, by which the appellate courts were au- 
thorized, ‘in appeals now pending, and in all future pro- 
ceedings to reverse or reform or medify the determina- 
‘* tion or to remand the whole matter back to the county 
‘judge to be heard and determined by him.’ ” 

The validity of the bonds of the Town of Lyons was 
maintained by the Circuit Court, and upon appeal this 
Court said, 99 U. S., 684: ‘* Propositions covering the en- 
‘‘ tire ground of the controversy between the parties have 
‘“ been so frequently decided by this Court that any ex- 
‘‘tended examination of the case is unnecessary. The 
‘Town of Orleans vs. Platt, 99 U. S., 676: Our last adjudi- 
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‘cation of this class is conclusive in favor of affirming | 
‘the judgment of the Circuit Court. The'County Judge, 
. ™ } 


‘unquestionably, had jurisdiction to decide upon the ap. 
‘plication made by the taxpayers. His judgment, until 
‘reversed, was final. If there were errors, the proceed- 


‘Sing shonld have been brought before a higher Court for 
‘review by writ. of cerlforary. The judgment rendered 
“can no more be collaterally attacked in this case than 
‘could any other judgment of a court of competent Jur 


‘“isdiction. * * The recital in the bonds sets forth 
“the judgment of the County Judge that it was duly ren E 
“dered. * * * Under such circumstances the recital a 
‘‘is an estoppel. To imply the intent that such oblig: ‘ 
‘tions, after they are negotiated shall be vulnerable to the & 
‘* objections here urged, would be to impute bad faith to mn 
‘the authors of such legislation towards those who are oj 
‘ to be induced to invest in such bonds.” if 
) Now, in the case at bar, it appears that upon May 10, be 
IS71. nineteen petitions were presented to the County a ro 
Judge of Delaware County, of which sixteen were, in all " 
respects, conformable io the most rigid criticism which can 
be made with reference to the form of a petition, and one | 
of them, No. 7, was duly verified. The other three x 
petitions contained interlineations, all, in substance, the ss 
same, namely, ‘fon condition that the road shall be ; 
, located by Shavertown, Andes and Fish Lake.” It is 
proven in this case that, as a matter of fact, the road : 
had actually been located upon the route designated in a 
these three petitions before the petitions were presented to : 
the County Judge (fols 155, 181, and map, fol. 191). : 
Assuming, however, for the purposes of the present argu- a 
ment, a position most favorable to the appellant, namely, “a 4 


that these three petitions were a part of the original 
petition and qualify the whole of it with an actual subsist- 
ing condition, then there is presented the first question 
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which was presented in the Town of Lyons case, and F 
which was so emphatically disposed of in the decisions just 
cited. The Act of 1871 was passedupon May 12th, after the ‘1 
" , | nara * 
County Judge of Delaware County had assumed jurisdic ° 
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tion and had made the order for publication required by 
both acts. The only essential change made by the Act 
of 1871, was made in section 1 of the act, by insert- 
ing a requirement that the majority of the tax- 
pavers should be exclusive of those taxed for 
dogs or highway tax only, and by defining the term tax- 
pavers as persons assessed for property, and not for dogs 
or highway tax only, under this section it has been held 
by Judge Blatchford in the United States Circuit Court, 
that a petition in the form required by the Actof 1869 was 
sufficient to confer jurisdiction upon the County Judge, al- 
though presented after May 12, 1571. It 1s unnecessary, 
however, to discuss that proposition here, as this petition, 
when presented, conformed to all the requirements of the 
Act of 1869, and, therefore, gave the County Judge juris- 
diction; and the Act of 1871, instead of manifesting an 
intention of affecting or arresting pending proceedings, 
provided for their continuance by prescribing in its fourth 
section the mode of proceeding in matters then pending, 
and that hereafter persons taxed for dogs or highway tax 
should not be counted. ‘The same identical question arose 
in the ‘Town of Lyons case, and was fully considered and 
answered by Judge Wallace in his opinion. It may be 
noticed that the courts of the State of New York have 
also decided that proceedings under the Act of 1869 were 
hot impaired by the passage of the Act of 1871. 

Calhoun vs. Delhi & Middletown Railroad, 28 

Hun, 379. 


Point HT. 


No case can be cited where the statutory authority con- 
ferred upon a municipality to issue bonds, has _ not 
been coupled with conditions. Of course, if there is no 
capacity conferred upon the municipality to issue _ its 
bonds in any event, there can be no liability nor any 


estoppel; but where the statutory authority has been con- 
ferred upon the performance of certain conditions, then it 
is the settled doctrine of this Court that an estoppel may 
be created, and it is quite unnecessary to suggest that this 
Court in so deciding has overruled, after full considera- 
tion, the decisions of many State courts. 

[t is settled in this Court that such an estoppel will 
arise. 


! 


1. If the statute provides a tribunal to ascertain whether 
the antecedent conditions have been complied with, and 
that tribunal has so decided 

Knox us. Aspinwall, 21 Howard, 539. 

Town of Venice us. Murdock, 92 U.5., 494. 


2. If the bonds made by the de facto Commissioners 
contain a recital of the existence of the power. 


3. If the town has received and retained the stock of 


we 


the railroad. 


Pendleton County vs. Amy, 13 Wall., 297. 


4. If the municipality has paid, for a time, interest upon 
the bonds. 
All these grounds of estoppel exist in the present case. 


I. —-In Orleans wus. Pratt, 99 U. S., 676, this Court 
says, construing this very statute 


** The County Judge was the officer charged by law to 
decide whether the bonds could be legally issued, and 
his judgment was conclusive until reversed by a higher 
court.” 

See also 

Lynde wus. The County, 16 Wall., 6. 
Township of Rock Creek ws. Strong, 96 U 
Pi» Bek. 


Para vs. Boller, 107 U. S., 529. 


[1.—These bonds upon their face recite the circum. 
stances which bring them within the power. They specify 
the proper acts and recite that they are issued thereunder, 
and that all necessary and legal proceedings have been 
taken and had under said acts. In connection with this 
point, it may be further noticed that the Legislature of 
the State of New York has expressly recognized the Com- 
missioners of the Town of Andes as legal Commissioners, 
and has also recognized the title of the town to the stock 
received by it in exchange for its bonds 

Chapter 4538, Laws of 1874. 


lt11.—In Pendleton County ws. Amy, 13 Wallace, 297, 
this Court said: 

‘Having exchanged the bonds for the stock, we think 
the county cannot retain the proceeds of the exchange 


ef 


and assert against the purchaser for value that. although 
the Legislature empowered it to make them on certain 
conditions, they were issued in disregard of the con 


ditions.” 


[V.—The full and abundant recognition of the validity 
' Andes, evidenced by its re- 


of these bonds by the Town of 
k in the railroad, and by the 


ceipt and retention of the stoc 


payment of interest upon the bonds for ten years, and by 


the npavment of a portion of the principal 1S a complete 


Rich vw. Town of Meentz, 18 Fed. R., 52. 

Whiting v. Town of Potter, 18 Bl., 165 

Oswego Bk. v. Wolcott, 19 BL., 370. 

Calhoun v. D. & M. R. R. Co., 28 Hun, 379, 
jIYS-402, 

Dillon, Municipal Corporations, Vol.I., p.548 

Coloma uv. Eaves, 92 U.S... 484. 

Moultrie Co. v. Bk., 92 U.S., 631. 

Marcy v. Oswego, 92 U. S., 637. 

Douglass Co. v. Bolles, 94 U. S., 104. 

Weyannega v. Ayling, 99 U.5S., 112 


Supervisors uv. Galbraitu, 99 U.S., 212 
Brooklyn uv. ins. Co... oo | D.2 oe 
Wiailsom 4 Salamanca, yey | .. £00 
Qrieans wv. Platt. Ov we i> 

Lyons v. Munson, 0? lb. S., 6s4 
Douglass Co. v. Pike, LOL U.S., 677 
Supervisors uv. Schenck, 5 Wall., 772 


Marsh wv. Fulton ¢ m., £0 Well 676. 


Point ©¥. 


At the time that these bonds were issued it was the law 
in the State of New York, under the decisions of its 
courts, that a conditional petition in aid of a railroad was 
valid. 

(People Gz ve i. Lloag f° c ck, i Lansinge. O28, decided at 
General Term of t he Supreme Court in Nove mibe , 1841.) 
The Court placed its decision upon the fact, among other 


+ 


things, that section 1 of chapter 925 of the Laws of 1871, 
which took effect, as in this case, after the proceedings had 
been commenced, sanctioned just such a condition, and 
also upon the ground that, if the Act of 1571 did not apply 
LO these proceedings, I he condit ion Was \ alid unde a 
chapter 507 of the Laws of 1870. ‘* For, by that act, 11 


was provided that the Railroad Company might enter into 
| 


¢ 
an agreement with the Commissioners, which, among 
other things, should limit and define the place or places 
where, and the purposes for which the bonds or their pro 
ceeds should be used. The power LO make such ah) agree 
ment was manifestly conferred for the benefit of the tax 
payers themselves, and they had the right, therefore, to 
insist upon it that it should be observed and made use of 
according to their direction by the Commissioners who 
might be appointed in the proceedings, and the most 
practical mode of o] ving that direct ion was, by its inser 
tion in the petition, so that it might become the basis of 


a» 
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the authority of the Commissioners, and operate aS are 
striction on that authority.” 

All the criticisms upon the bonding proceedings are 
fully answered by the opinion of the General Term in 
Calhoun «. The Delhi & Middletown Railroad Co., 2% 
Hun, 388. This opinion, however, has been criticised in 
the Court of Appeals upon the single question of the right 
of the taxpavers to make a conditional petition 

Craig 7. The Town of Andes, 938 N. ¥., 405 


ln that case the Court of \ppeals, by a vote of four to 
three, held that a conditional petition was unauthorized 
under the Act of 1869, and that the bonds of the Town of 
Andes were void for this sole reason. That case 1s not 
authority even in the State of New York, for it was a 
friendly suit, in which the bondholders were not repre- 
sented, but the counsel upon each side were retained by 
the Town of Andes to argue such state of facts as was 
thought to be proper. Accordingly, in Calhoun v. The 
Delhi & Middletwon Railroad, subsequently decided, the 
Supreme Court of the State of New York, finding the 
facts as aforesaid with reference to the bringing of the 
Craig case, has not followed it, and:the judgment of the 
Supreme Court dismissing the complaint of the tax- 
pavers of the Town of Andes in that case upon 


the merits has been affirmed at General Term, Hun, 
page , in an opinion recognizing the validity of these 
bonds. The circumstances of the ( ‘alg case are referred 


to here in explanation of the fact that no reference is 
made in the argument of counsel or in the opinion of the 
majority of the Court there to the case of Munson vs. 
The Town of Lyons, supra, and the reasoning of this 
Court by which similar bonds were held to be good. None 
of the cases cited by the majority of the Court of Appeals 
in the Craig case upon the subject of conditional consents 
were bonding cases, except The People vs. Adirondack 
Company, 57 Barbour, 656, decided at General Term and 
distinguished by the same General Term in The People vs. 
Peck, supra. Each of those cases were cases of stock 


subscription, arising under statutes which declared in 
substance that no steps should be taken towards the 


organization of the company until a certain amount ol 
stock for every mile of the road intended to be built 


should be iD good faith subseribed., and ten per cent. paid 


thereon. It. undoubtedly, has been the law in the State 
of New York, that, under such statutes, the subscription to 
the stock must be an absolute one. Krom these decisions 


Judge Danforth seeks to make the deduction, that a con 
ditional petition in a bonding proceeding is contrary to the 
policy of the State of New York. The fact that chapte 
50% of 1870, expressly authorizes the Railroad Commis 
sioners to make a conditional stock subscription, and the 
express recognition of such petitions in chapter 925 of the 
Laws of 1871, in these cases seems to be a complete answer 
to this reasoning. 
See Opinion of Judge Finch, 93 N. Y., 419. 


In Craig v. The Town of Andes, the case failed to show 
that the alleged condition in the petition had, in fact, been 
complied with before the petition was presented to the 
County Judge. The case was presented of an actual con- 
dition relating to the future contingent matter. The peti- 
tioners had the right to insert in their consent a descrip 
tion of the road to which the aid was to be extended, and 
the road having already been actuaily located, words of 
apparent condition. requiring a location the same as the 
actually existing location, amount to a mere description. 
The law upon this point is well stated by Judge Finch, 93 
N. Y., page 425: ‘* A condition already performed in no 
manner qualifies the consents. In such event the consent 
is absolute the moment it is given - = * Ft is not at 
all doubtful if, when the petition was presented, the rail 
road company had already located their line in accordance 
with the aileged conditions, the entire consents could al] be 
counted as absolute. unqualified and: dependent upon 
nothing in the future tor their efficacy.” Judge Finch 
argues that, because this is the law, therefore an apparent 
condition may be disregarded without proof of its actual 


performance, while the majority opinion contains nothing 
in conflict with the law as stated by Judge Finch, but 
goes upon the ground that the condition was actually ex- 
isting. They did not hold that it would be necessary to 
circulate a petition over again merely because a descrip 
tion of the road, as actually located, was Inserted in the 


form of a condition. 


Point V. 


Under the Act of 1875 the two original actions, now 
consolidated, were properly brought. 

The coupons in judgment were purchased by Mr. Slau- 
son at two different times, and were the subject of two 
actions, one numbered 2513, in which the Court finds that 
there was due, at the day of trial, $2,264.84, with interest 
from October 1, 1884; and the other action, numbered 
2512, in which the Court finds there was due $3,047.62, 
with interest from October 1, 1884 (fol. 109) 

These two actions were, by stipulation, tried together. 
Upon the trial the Town of Andes applied for a consolida 
tion of the two actions, and that motion was granted 
(after the trial, fol. 107), for the purpose of enabling it to 
review the case upon its merits in this Court. No assign 
ment of error is made upon the ground that either of the 
actions brought by Mr. Slauson was improperly or col- 
lusively brought. It is doubted whether, under these cir- 
cumstances, this Court should review the evidence (all of 
which is presented by the Town of Andes) bearing upon 
the subject of the two transfers. Neither transfer in- 
volves an amount sufficient to allow of an appeal to 
this Court. 


In action No, 2513, the facts are as follows: 


Upon April 6, 1883, the defendant in error, being a man 
of abundant financial responsibility (fol. 227), and in the 
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ever, disclosed in the evidence offered by the plaintiff in 

error. It was not for th ike of bringing an action in 

this Court. but an action for the « ancellation of the bonds 

had been commenced in the New York State Court. in 

which an injunction had been obtained against the trans- 4 
fer of these bond: Phat injunction was subsequently 
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the decision vacating thre WiyluNection Calhoun v. Delhi & 
Middletown R. R. Co... 28 Hun, 379 \fter the injunction 
was vacated, certain of the defendants in the action inthe 
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by an assignment, when the assignment is not fictitious 
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[n that case the Court, after using the language just 
should have been dis- 
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that fiftv per cent. of the amount 
controversy was to be paid to the 
in the United States 


cited, properly held 
missed, for the reason 
of the coupons in 
assignor in the event of a recovery 


(Court. 


So, 1} several other CASES in this C’ourt. actions have 
been dismissed under the Act of 1875, when it has been 
shown that the transfer was made simply for the purpose 
interest in the subject- 


collections and reserving an 


of 
decided In 


matter oft the litigation, but mn no case vet 
where the legal 


been dismissed ¥ 


2a valuable consideration and 


this Court has an action 


title has been transferred for 


without resulting benefit to the vendor. 
See Opinion of Judge Coxe (fol. 274), and 


CASeS cited by him. 


Point VIE. 


The pendency of an action in the New York State Court, 
between different parties, for an injunction against the 
payment of interest on these bonds, is no defense to this 
action. | 

Upon January 3, 1882, Macolm Calhoun and others, as 
taxpayers of the Town of Andes, brought an action to 
enjoin the Supervisor of the Town of Andes from paying 
the interest for 1882 upon these bonds. This interest had 
been duly raised by the town and paid over to the Super- 
visor, and was then in his hands (fol. 210). In Kilbourne 
vw. St. John, 59 New York, 21, it had been held that such a 
taxpayers’ action could not be maintained, but this action 
was sought to be maintained under chapter 531 of the 
Laws of 1881, which declares that all officers and agents of 
any town may be prosecuted and an action maintained 
against them to prevent any illegal official act on their 
part, or to prevent waste of any property or funds of the 
town, and that any recovery in such an action shall be 
credited to the defendant in determining his lability to the 
town. Noright of action by a taxpayer against a bond- 
holder is given by any statute of the State of New York, 
but, notwithstanding this fact, certain bondholders were 
joined as defendants in this action and a preliminary ex 
parte injunction against selling their bonds was obtained. 
That injunction was vacatea by the Supreme Court of 
New York, upon the ground that the bonds were valid. 

Calhoun v. Delhi & Middletown R. R. Co., 28 
Hun, 379. 


After the injunction had been vacated, Mr. Slauson 
bought $14,600 of bonds, without any knowledge what- 
ever of any litigation about the bonds (fols. 232, 233, 239). 

Purchasers of negotiable securities are not chargeable 
with constructive notice of the pendency of a suit affect- 
ing the title or validity of the securities. 

Warren Co. v. Marcy, 97 U. 5., 96. 
Orleans uv. Platt, 99 U. S., 676. 

Carroll Co. v. Smith, 111 U. 8., 556. 
Scotland Co. v. Hill, 112 U. 8., 183. 


| ~ 


The coupons in action No. 2512 were not bought of a 


party to the action In the State Court, but were bought of ! | 
the assignee of a party to that action. Mr. Slauson had a 
information at the time of the second purchase that an 7 
action had been brought in the State Court to enjoin a 14 
transfer (fol. 226). If if were conceded that this was a ' 
sufficient notice as to the coupons inaction 2512, and that | 


Mr. Slauson is chargerble with notice of the pendency of : 
that action, it would not benefit the plaintiff in error. 
The Town of Andes was not a party to that action and 
was In default upon its coupons. If Judgment has been 
rendered in the action in the State Court against the bond- 
holders, adjudging their bonds to be void, then a trans- 
feree with notice would be bound by that adjudication, 
but no such judgment has been obtained; upon the con 


trary, the decision was the other way, to the effect that 
the bonds were good, and that the injunction against the \ 
bondholders should be dissolved, and if May be here noticed ¥ 


that that action has since been tried and a judgment ren iy 
dered dismissing the plaintiff's complaint upon the merits, | 
which judgment has been affirmed. 

There was nothing whatever to prevent the defendant 
bondholders in the Calhoun case from suing the Town of 
Andes upon their coupons at the time these transfers were 
made. The fact that a few taxpayers have brought an 
action for the cancellation of the obligations of their 
municipality does not excuse the default of the muni- 
cipality in paying its lawful obligations, upon such default 
a cause of action accrues, and the only way to prevent its 1 
enforcement is by giving security and obtaining an in- 
junction. The judgment of the Circuit Court should be 
affirmed. 


JOHN B. GLEASON, 
Counsel for the Defendant in Error. 
206 Broadway, 


N. Y. City. 
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that he came within the exception named in the act of Congress of March 
‘, 1S/), his name was restored to the roll of the Army on the 3d of July, 
I878, and has sinee continued thereon. 

The petitioner claims the amount of pay and allowances of 2 captain, 
mounted, retired from active s rvice, for the period from April 28. 1870, 
to Sept mber 16, 1S81, and from November 25, 1882, up to the present 
ttme, amounting to the sum of cighteen thousand eight hundred and fiftv- 
two dollars and sixty-five cents. Not having received such pay or allow- 
ances during =aid poe riod, 

Also the additional pat and allowance provided by <ection 1262 of the 
Revised Statutes of the United States. 

James Gr. Pavne. of Washin 


atforney. 


ton, ID. C., is authorized to appear as m\ 


? > ’ ; | . } ] . 
Adam Badeau. Demo aGuiv SWorh, SAVS that he is the ckarmant 


herein; that no assignment or transfer of the said elaim, or of any 
part thereof, or inte rest thre Ie In, has been made : that he IS justly , ntitled 
to the amount herein claimed, after allowing all just credits and set-ofts ; 
that he has at all times borne true allecianece to the Government of the 
[ nited stat s.and has het Wn) aduoyv Way voluntarils aided or abetted or given 
encouragement to rebellion against the said Government, and he believes 
the facts as stated in the said petition to be true, 

ADAM BADEAU. 


A. DEC, CROWE, 
HT. Bh. M ee ( onsul—- Ce n't. 


LL 1.—TV7ravrerse.—Filed March 8, 1884. 


And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed : 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 


['nited States, and has not in any Way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the <At- 
) tornev-t reneral, 1 pursuance ot the statute in such case provided, 
denies the said allegations and asks judgment accordingly. 
THOMAS SIMONS, 


. , , ¥ 
Asst Att y-General. 
| V = at Ovi nite reel : Fee keiled h, tj le fe ndants a hruary 10, IXS85. 


And now come t he l nited States. by their Attorney-Ce neral. and Say 
that Adam Badeau, the claimant in the above-entitled cause, before and 
at the time of the commencement of this suit was, and still is, indebted to 
the said defendants in a large sum of money, to wit, two thousand five 
hundred and sixty dollars and ten cents ($2,560.10), for money erro- 


a 


“ 
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neously paid to said Badeau without authority of law, the same being on 
account of payments of salary made to him as an Army officer (captain, 
retired), from December 31, 1869, to October 31, 1882, during all of 
which time said Badeau was not in fact in the Army nor an officer 
thereof. 
t} W herefore the Attorney-General prays that judgment be entered 
against the claimant for the sum of two thousand five hundred and 
sixty dollars and ten cents ($2,560.10) aforesaid. 
THOMAS SIMONS, 


Asst Att’ y-G iif ral. 
VV.” — Replication fp counte r-claim.— Filed Mareh Y. ISS85., 


And now comes the claimant, Adam Badeau, and says that he is not, 
nor at any time was, indebted to the defendant in the sum of two thou- 
sand five hundred and sixty dollars and ten cents or any other sum, as 
alleved and set forth in the ecounter-claim of the defendants. 

ADAM BADEAU. 


Before me, a U.S. commissioner, southern district of New York, per- 
sonally appeared Adam Badeau, the claimant above named, who. being 
duly sworn according to law, says that the matter and things stated in the 
foregoing replication are true. 

[SEAL. | JOHN A. SHIELDS, 

lS. Commissioner. Southern Dist; 104 of New Vork. 


. 


‘ Yi l.— Special pt (I.- a= killed by defe ndants. (petolhe y pO), LSS85. 


And now come the defendants by their Assistant Attorney-General, and 
not admitting, but protesting against the validity of claimant’s demand and 
his right under the law to recover the same, or any part thereof, aver, that 
so much of said claim as was transmitted to this court by the Secretary of 
the Treasury, June 21, 1885, did not accrue within six years next preced- 
ing such transter: 

And that the increased and angmented amount demanded by claimant’s 
petition, and not so transferred, did not acerue within the six years next 
preceding the filing of claimant’s petition, February 19, 1884, and the same 
was and is fore ver barred by the statute ot limitations. And the defend- 
ants move the court to disregard and reject so much. of said claim as shall 
he st) ly rred., 

Rt. A. Howarpn. 
Ass’'t At? y-General. 
B. WILSON. 
Asst Attorney. 


‘ V I 1.—TJnterrogatori x tn be propounded la ie. RR. Washhurne. ff 


UNS Oil part of claimant.—Filed Mareh ve L885). 


First direct interrogatory. Please state vour name, occupation, and 
place of residence. 

Second direct interrogatory. State if vou have any (and, if any, what) 
interest, direct or indirect, in the claim which is the subject of inquiry In 
this cause, 
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in the ease. The defendants; in accordance with rule 30, have filed objee- 
tions Lo the following 

kifth direct interrozatory. Please state whether or not vou werea mem- 


ber of the House of Representatives of the United States during the session 
of Congress of the vears 1867 and 1868, and particularly in the month of 
March, 1868. 

Sixth direct interrogatory. Please state whether you had any connection 
with the introduction and passage by the said House of Representatives 
of the second section of the act entitled “ An act making appropriations for 
t hie consular and diplomatic OX po HscCs oft thre (,overnment for the vear end- 
ing 50th of June, 1869, and-tor other 


ISOS: ana if so, state wihiat. 


sare, ge 7? « roved Mareh 20 
MIrposes, approved Siareh oO, 


; 
: 


Seventh girect interrogatory. If vou have personal knowledge of thi 


object or mtention ol the enactment of the said second section ot the said aet, 


} } } 
Picase sfate The same fully 


Phe obleect of the interrogatories Is to obtain ey idence of the meanmmg oi 

° ‘ ] | y ° } * Fy . . . 

the act of Congress referred to by the individual Opmion of a member of 
i _2 *. 2 

one branch of the | misiatuire DV Which It Was passed , as to what was the 


. . . m . , ’ s* . 
mitention of Cloneress in the enactment. Wi are not abie to find in the 
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be influenced by the construction placed upon it by individual members 
a Ls is 
[ (Congress in the debate whi hh te OK Pimce On Its Praissage, hol Ly the hlo- 
tives or reasons assigned by them for supporting o1 opposing amendments 
i & ~~ ; _ 
that were otfered, hie raw as ] passed Is th) will of the majority of both 
: } } . , ¢ ; °1] . ‘ : + ' + , » 
Houses, and the only mode in which that will is spoken is the act itself, 
’ , , . oraen 
mn Ww lyst ‘ if tie this , 1h) ' ) ’ , } ‘ ming bare Ties used. ecompar- 
| 
mr it Whe anv amboieiull CN ISts WITH t hi iaws upon the same subrect, and 
- @ . . oa " . ‘ . 7 = . 
OOKING, 1i necessary, to the publie listoryv of the times mn which it was 
passed, 
' 
7 ’ , p. ’ 
his ease has fed and apy ec ('nited States v. Union 
; 
i > : T> '> ‘ ; | ' } 4 
} 4 
ra i\ hi i >. is 1 | ( ( - + | 
a] , ‘ C ' = : i ‘ i , — bas ‘ 
ir the opimpions of members publiciv expressed at the very time when the 
’ : : . 
a ¥ 7 * . , . . ‘ ; 
& « j . : j +, née «ey * . 
tf Is unadel discussion, and whet Oppo! itv is oiven to othel members 
i i . - 


, . } : . a" 
to controvert them, can not be referred to tor the POEL ps se of explaining 
' ‘ 


; . 17 a . ; 
ts interpretation, how much more objectionabl would it be to admit the 
i 
. hy - * . y " , } 4] . ic] ’ _ 
private opinions OF Individuais to be subsequentiv given in evidence lol 
; i : 


. one 1] oe ~~ e 
|? How Mr. Washburne could possibly have ** personal knowledge 
" . . . . : ' ** ' " > 
Oi the oliect ath rrte niion (>| t tie enuicwrnyy ryt hy both houses oft 
, ? 
i 


(‘oneress Is not easv to comprehend At most he could have only personal 
knowledge of his own object and intention, and that would not go far to- 
wards showing the objeet and intention of each, or of a majority of the 
several hundred members of the House of Representatives and of the 


? . H ° . ’ . I . . : 
members of the Senate in passing the act, and Ot t hi Pre =icle ntcain approv- 


; : ’ | > ' , 
ner it, each one of whom must be und rstood to have that object and that 


, : ‘ cs | tha 5 crzrwre : . > ‘¥ lbw th lioht i =2 5 Bae & 17 ling elr- 
mMtention whieh the tanguage, construe my LET lr O1 UPrrounainge , 


cumstanees and the pubhe historv of the times, in lieates 
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notice of some circumstances outside of an aet which 
take a wide range 
blic documents, 


Courts take judicial 
oO TO show its meaning, and in doing <0 they frequently 


’ -7 ° nd j “ Ws . . 7 . ; 
oft illustration and mnvestivation from public records. pou 
' | | | 
eeneral and local history, and other matters of such general and public 

; " . ; ° } ° i] ] aa 

the minds of all the legisla- 


| to have been 1n 1 


> i 
notoriety as may be supposes 
} : ' } ’ " . } ° : . s 
tors when the act was passed, Dut theyv never admit tii Opimions and @vi- 
; . 
ae ne a | wT) C1. hter-H 
qence of individtial withesses for that purpose, phe Siauchnter- OUSEe 


Cases. 16 Wall... 37: Blake v. National Banks. 23 Wall... 317: Brown v. 
. ] ] | 


nited states, Lye |  .. Besed* Wilson Vv. 


ed, Re LU” O04; State v. New Orleans Paetitie Railroad, >) 


Spalding, IY 
N. \ o2i: kK isher Vv. | nited states, 


La. Ann., 980; People v. Stevens, 71 


** a 
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\t a Court of Claims held in the eity of Washington on the ISth day 
| ; : ¢ | : ‘ - ’ 
ray Alay. LAASD,. hy THe eHtils LPOresalar. bp prime rif ray part (iw ae ( man 
1] i ; i } ; 7+ | i>, +} { 
Wels ALiowed it) iliis ri] i] | | i I ; ~[] ini - ‘ if [Pie Hertires 186] 
i 
‘ her I, "4 ' ‘a1 } + } » tay a t f ») rrict » TT ? rast r Serf | 
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rhe defendants here thie their motion to rereect much of claimant s de- 
| . | ; cy | ? | , | 
mand set up | his peti rans | to this urt by the 
SeereLlarys j ¥ imti 


4 ' 7 
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aw , } a ed 

Chis ease havine been | rd before the Court of Claims, the eourt,. 


upon the evidence, finds t] 


On the 21st April, 1869, the claimant, then being a first lieutenant of 
infantry in the Army of the United States, unassigned, was appointed by 
the President assistant secretary of legation at London. On the 19th 
| | tl pointment, filed in the Department of State 


May S69 ne aceepted Th APPorhtiyed 
‘ ? ’ A  s 
his oath Ol oth ee. nnd embarked for his post. reach ne kKnoland May dst 
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on the 15th Nav. SOM. il military hoard Wills conve ned by the follow- 


Special Orders NO l16.- Extract 


HEADQUARTERS OF THE ARMY, 
ASSISTANT-GEN LS OFFICE, 
Wieshi igqron, May I>, LS6Y., 

, 1 “et tt mm oot thie Preside nt, a hoard ot othe rs will as- 
} a y - . ‘ ’ . 

lein New York City at 12 m. on the 18th inst., or as soon 
hereafter :; acticahle. far the examinati R Brio. General 
thnereaiter as practicabie, for the examination of Dvt. brig. General 
\dam Badeau, lst heutenant | : -. Army, tor retirement, in pursuance oO} 


'? | 
e)} “fill 


the act of Congress of the 3d of August, 1861. ' 


, : , . : . , , . : 
pron completion of the examination of (;eneral Badeau the president 
. ’ ‘7 . ; ' * ‘ : ‘ 
ft the board Will dissolve the board ana orde} toe omee Ps COnMOsS IDY thi 
i 


7 ° 
frit? 
BLELIC ee 


<ame to resume their proper | 


4 


’ | ‘ | 
bv command ot Gen | Sherman. 


a fe (fen i 
Phe board metin New York on the 18th May, 1869, and the following 
proceedings took plac 
— 
i 
NEW York, V/ ISth, 12 m 1 
Phe board met pursuant to above order. Owing to the illness and 
consequent absence of Gen'l Reeve thi rd adjourned 
| 
NEW York, J/ ISth, 4 p. m 
The following telegram was received : | 
WASHINGTON, D. ¢ 1/ 1 Xt] 
General MCDOWELL, 
Ni i{* Yo j: ( ay : | 
16 By direction of the Secretary of War, General Rufus Ingalls 1s : 
detailed as a member of the retiring board, vice Reeves. | 
Acknowledge receipt. 
Ky. DD. Townsenp. | 
= Adjutant (sere ral. . 
On receipt of the above telegraphic order the board reconvened. : 
Present all the members and the recorder. 
The board proceeded to consider the ease of Ist Lieut. Adam Badeau, 
byt. brig. gen’?] U. S. A., who appeared before the board, and having 
heard the orders convening it read, was asked if he objected to any mem- 
ber named in the orders. He having no objection, the board was duly 
sworn in his prese nee hy the re eorde f and the recorder by the president. 
bs The hoard Was cleared, and atter mature deliberation find 
tie 


-~ 
— 
. ° 
j 
; 
~~ 
4 
owe 
- 
a — / 
. 
~ = 
; 
a _ ~ 
j 
o~ 
~—~ = - 
~ r 
? ~ _ —~ 
— 


_- - 
cyet 
~ 
~ 
j 
wrens 
benenen 
. 


—— 
> 
nd 
“a 
- 
. 
a 
— — 
- _, 
seme 


( 


STATED VS. 


PED 


NI 


y 


LDEAU 


, 
; 


LV. 


“a i oe Py - 
-_ — 
- “ i . 
oon P — 
; ~ 
wm + ae 
o— —_ 
. 
- - ; 
doa oe + 
‘ . , 
_ ’ . 
i~ =e 
y ~~ om 
5 
. f - — 


oy + 
ws 
— - 
~ 
eee 
— ] 


Temeaymares 


Ra ON St TAR ATO RACINE vem oy ore 


—— , 
7 
, 
“a F 
. 
- 
— 
‘ s 
i 
—— 
a 


ee tee 


~ wee 
~ ow 
-_ 
f - 
; 


Se eee Te ee 


4 ane tom . “ 
a - 
an Pere ee 
~ 
- or 
ee 
a 
— 
we 
~ 
~ 
m f 
+ 


= eR AE RTI NK" at aya A by a ge 2 Lg Ra i oF i On A RSE a 


; 
— « 
—< pam 
- 
. ,: * 
f ~~ 
. ” — >t 
. Pe 
~ 
ontee 
~~ 
=~ { -~ 
~ rom 
— 
. a - 
4 — ff , 
te 
— 
ie x — 
— ~ - 
~- 
— 
J 
f 
4 
“ 
- 
—— 
mere 
~~ “5 
j f 
one 
— j ws 
oy 
~~ 
= ’ - — 
~ ~ - ~~ - 
_ »> 
— - j » -~ 
— ee 
= ~- 
_ — ~ 7 
os = 
« + . 
ts . 
v4 i 
eee ~ 
— = 
—— 
. 
_ » | 


al BADEAU VS. UNITED STATES——UNITED STATES VS. BADEA 


retired, can be rewarded as bringine him within that class of officers spect- 
fied in the proviso of section 2, act of March 3, 1875 (G. O. 16 of 1875), 
who have ‘an arm or lee permanently disabled by reason of resection on 
account of wounds,” 
The proceedings of the Retirine PBourd in ¢ aptain Badeaun’s case and 
other papers are enclosed herewith. 
by order of thi Seeretarv of Way 
| kK. DD. TOWNSEND, 
Adjutant-Gene 


SURGEON-GENERALS OFFICE, 
VMareh 6. 1S(7%. 
Respectfully returned to the Adiutant-General of the Army with opin- 


, | 
ion TI 


— Be -" : : 
ut the evidence su mitted I~ sutheient to establish that ¢ aptain Ba- 


deau’s case comes pi yperly within that class of officers specified by 

i . 
&}e 4 . 4 +> ao = “ = ] . : * 
ZZ section %, act of March >, 1349, as one in which an arm o} ley is 


permane otis disal) eq OV reason of re Section on account ot wounds. 


J. W. BARNES. 


W here upo nthe Seeretary of War, on the 5d Julv, 1878, made the fol- 
lowing order, under which the claimant was borne on the retired list of 


the \rmy\ up to the time of his bringing this action. 


Wak DEPART MENI. Jt ly Dd. IX. 
respectfully returned to the Adjutant-General of the Army. 
Phe forme I deeision in { apt. Badeau’s COSe Was correct. . 


(*] iS thy 1"¢ ore 
| ny : 
then stood, but it now appearing that his case comes clearly within th 
ea ~ a ial , 2. 75 (bh 
Provisions ol the Proviso to section YZ, act of NMareh w. ISfo. his name 


will be restored to the retired list. 


krom the 1&th Alay, 1869, to the 6th December, 1869. the claimant 


received no pav as a military officer, nor has he received mil- 
2° mary pas at anv time while rn a diy lomatl or consular 


othee. 

from the 6th Deeember, 1869, to the 21st February. 1870. while as- 
signed to duty in the city of Washington as a retired ofticer under the act 
21st January, 1870 (16 Stat. L.., p. 22), the claimant Was paid as a captain 
In active service the sum of $396.92, during which period he was render- 
ing service as an otheer. 

rom the 21st February, 1870, to the 51st October, 1882, the claimant 
vas paid as an officer on the retired list for periods when he was not hold- 
ing a diplomatic or consular ottice the sum of Ss? 163.18. 

There has been withheld from the claimant while not holding a diplo- 
matic or consular office his pay as a retired officer from November 1, 
ISS2. to November 25, 1882, amounting to S$ 


There has been withheld trom the claimant while hol ding a diplomatic 
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or consular othee between the 19th Mav. 1869. and the 19th Februarv. 


1884, when this action was brought, his pay as a retired officer, amounting 


Td) the =L]})) ot Ss 
24 fhe claimant was beyond the seas at the times when the toreg 
I, 


, , , ae e.« 1 , . « : 
Ine claims acerued, and his petition Was tiled in this court within 


{ }= 
, , , ' “ye , 
three vears after the disability had ceased. 

(CONCLUSIONS OF} Pr... 


The court being equally divided upon the foregoing findings as to the 
claimant’s right to recover does, for the purposes of an appeal, frame the 
tollowing econelusions of law 

The petition of the claimant and the counter-claim of the defendants 


’ , ’ 7 . . 
should both be dismissed. 


(Davis. J.. was absent when this case was tried and took no part in the 


decision. 

NOTE BY THE « LERK.— The court did not file an opinion in this case. 
25 NTT .—JSudgment of 

LpAmM BAbDEAt 
THE I a 


Ws hye lat 1 th city ot \\ ashineton, (>t) the Oth day 


SO, judgment Wis ordered to be entered as follows: 


At a Court of ¢ 
Of May, A. D. 1 
The court, on due consideration of the premises, find for the defend- 
ants, and do order, adjudge, and decree that the petition of the claimant, 
Adam Badeau, be dismissed: and 


i¢ 
‘ 


“ee | 
it is further ordered that the counter- 
elaim ot the defendants be dismiusse ct. 


. - »* : - ; . “ " e% . 
4 , P * ‘ j f . ; " 
26 XITI.—Application of claimant for and allowance of appeal. 
i . . . 


ApDAM BADEAI 
is Bt. 


THe UNIrep StTArTEs. } 


Now comes the claimant, by his attorney of record, James G. Payne, 
and prays an appeal to the Supreme Court of the United States from the 
judgment rendered in this cause on the 9th day of May, 1887. 

JAMES G. PAYNE. 

Filed July 14, 1887. 


AT CHAMBERS. 

Allowed in vaeation. July 14. 188%. 
Winrtiam A. RICHARDSON, 

(Chief-Justice. 


4 . “a - 
| ; — ~ 
— - ' « 7 
: - --- ~ 
“a ¢ : : , -. 
f f | 
a ——~ 
an — . 
. ¥ -——-~ : 
- as ~ ° 
-_ : 7 
- - ‘ — : . E 
. - ~ PE es E | ; 
> ~ ones duns * ; : : : 
——— = a aa - . 
- > ca } 
: : } ~~ b 
. = -~— . , : 
il -” { — — — , = 
- eer : + : ‘ we = * 
. —~ ; 2 
- “ aohensl o~ _e : | : 7 
. = nal ms a ; : 
= - — -~ 
: s : ; 
= — { : a rr . 
= = ' 7 . ~e , = ~ 
~ ~ w i ' 
| — ¥ _ ; » * + ° ~a— 
| - ; oo 
eames j f eweenen l~ - : 
S : a ~ «a 
: / : . a | , 
; ; r oer et — 
. : . Seal f ; : 
at <a _ f i 
7 ! ; . ; —_ 
- s = — — Fi -- 
~ 3 7 
¢ . 
+ ~ ~ — ~ = A “= 
— ; : F = 7 | 
oe oo. of oe : m : . SE 
~ » om , ~~ a 
- 7 ~— = ; 
_ 2 . < _ | : 
- ‘ - | ~ . * Pi + - « | Nee = a -. 
— - 
- - - ; : 3 ; ; 
- - ~ -“ s f . ; ae... ; 
™ _ ’ > , : : - | 4 
— ~ ~ o- , ~~ - . f o 2 ie a 
j j ~ a x —_ ri : . | = ' . 
a = - - 
> - = an - ~ - Lt . ™ . e ss 
7 . d —- ~- 
= ; ; : a oe ~- -—~ y a 
= ; : 
_— _— | ee — e . & 7 5 
. ; 7 — ——s 
ss ~~ os ‘ - 
: ~~ = = 
— : » : : 
= . . = 7 
- r d - : zZ | : 
wd + ra i , - — _ 
o -- . _— : — : 
« ~~ « . , i 
—~ : . i | 
“ - -< -— 7 ; 
” ’ - os ‘ 3 
2 . 3 | f * - . 
. | | 
a 7 | 
— ; : : | : : 
a a : : = | 
- ; bs ; . 
: : , » um ~= 
= : - - 
= ~—— 7 | 
| so eee 
e $ 
) | = a é , 
: : = | - “ —_ 
gun 
, ; 
- r : | 
- ‘ . _ ee ; 
= “4 } 3 
~— 4 = ; : 
e- , , 
. — _ oe a | 
a ve 7 a a - 
. j | : 
= -- - = — ; 
: i j - = 
— - - — j 
: ~ 
/ . f . - ) 
: E 3 . — 
< 4 — 4 - : ! ; | 
om —_ one . . ‘ - 7 | 
= _ ow oe - ° > — — 
< — a { : . : 
= , “wm — - = 
° a ——— . : ; 
. eon ~ - -_ . 
— -_ o” 7 2 : ; : 
o~ “ J a oo ve " 
i ——- eee 
f “ L ; ,; j : 7 a. | 
~ = a bh : 3 : 
— — = — - > : : é - | 
= ee - , ” 
—— ot ~ ~~ - -_ = a ~~ “3 eal Poe - v 
a a ee cee e r. : ‘ , . E 
. - —_ ~ . . a 
- ~ ~w _ am ~ ~~ a _ A © 3 , 
an ~ a -_ - . bes : 3 = 
— om - oe omen - 4 = vs 
; = . ow ae — 
~ eS ont >- = * — : : 
- om ao alll ; ; - _ 
~. ee ° _ oe = wont , . i : - - : = 
~ pn a onreret oe ll 7 _ - . ~ ; — 
4 7 = — 4 aw : c n - f ++ 4 — _ —_— 7 a ae 
: — | 5 mer — 
# 4 oe — _ ~_ e “ ~ et - ° ; 
- -— ow “ ~ pri = = 
rs a“ ~~ ; - aioe “ on we > . an -— ‘ - 
“ o ~ ” . _ ; : 
- - . ~~ rw = » . : é 
: ee ane 2 oe 2 — ~ : 
_— Men sem es - - o~ peat “ : y 
ae —er ‘Ss . : f wa —— 
a —_ - —_ oteneet . 
ol . “se bon A 
- - ~ 7 c 7 - ; 
7 | - — za ~ 
2 —— jo _ ahs —_ — eens = i = 
- _ = ee on f sd - uy - | 
: —_ 
a —- ~ pt a F : 1 : 
- ro 
: q ¢ I = : . o— oe 
: - 
~ | — 4 


BADEAU VS. UNITED STATES-——UNITED STATES VS. BADEAU. 13 


amended by inserting therein, and adding thereto, and making a part 
thereof the papers hereto annexed, as follows: Conclusions and order of 


a 


the Court of Claims marked No. 1 (A and $5), and that upon filing this 
<tipulation with the clerk of the United States Supreme Court, the record 


=hall be deemed amended by the insertion of the papers hereto annexed 


: ; : ; | -_ — + -— ‘ ‘ . _— ] 
and herein above reeited. and that the plaintiff in error may enter any and 
ll necessarv orders to carry this stipulation into etteet. 


Dated ( letoly r yy ISSN. 


Ropnerr A. Howarp. 
Asst. Attu. Gen 
TAS, Gy. PAYNE, 
Alto nNeV to; ( Venma »f 


ADAM BADEAI 


7 
jae ; : ' 
fink Unirep Strares. } 
CONCLUSIONS AND ORDEI 
. . . " ? - , | . } . | 
Nott. J.. announced the foliowing as the conelusions and order of thie 


oOurt: 


had ly qT} eonstrued 


I 


When the set of 1875 Was Pass a the act oft IS6 


bv the President to ¢ xtend only to otheers on the active list. Phi PUPpost ; 


therefore. of the act of ]&875 was to change the law as construed and ad- 
ministered by the Executive so that it should apply, with 


tions therein named. to otticers on the retired list 


sit, 


certain excep- 


2) It is within the power of Congress to validate the d 
an oflicer to an office; and it is not to be supposed that Congress intended 


to divide the retired list into two parts and withhold the benefit of the ex- 
ceptions from one of them. The act ot 1875. therefore, must be held to 
to all of the officers who were then on the retired list by Executive 
authority, and to constitute the law governing the ri 


j 


hts and disabilities 


. . «* . ' } ° , } } : | 
(>T retired oIimeceers mn revard to the holding ol diplomatic and consuiar 
sy, 

tile ane 


\fiter the act of 1875 became thi 


; ; - 7 | ‘ > , = > 
powell ana (1uit\ OT the resid 


} . “ , , - 
law, it was within the official 
ent to ascertain whether any officer accepting 

hold 7) , + —S ' 
or holding a diplomatic or consular office came within the exceptions 01 


the statute. If the President ascertained this fact and determined in a 
legal and proper manner adversely to the othiecer, 1 would be antamount 
to determining that he had resigned his commission and to an acceptance of 
such a resignation, and under the decision of this court in Miller’s Case (19 
(*, Cls.. R. 338) it would be bevond the power of the President to reinstate 
the officer by the revocation of the order of his dismissal. Conversely, if 
the order of the President was not warranted by law, then under the de- 
eisions in the Naval Cadet Cases (20 C. Cls. R., 438; 116 U.S., 483) the 


‘4 ’ 


officer’s official connection with the Army was not severed, and it was 
os ne 
proper for the President to restore him to the retired list. 


| s 3 
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(4) In this ease the findings of fact framed and requested by the parties, 
if all requested by both parties should be allowed in extenso, would be 
insufficient to present the vital question in the case intelligibly to the 
consideration of the Supreme Court. The tindings requested by the 
defendants do not set forth the order of dismissal, and the findings 
requested by the claimant do not set forth the order of restoration. 
The arguments, moreover, though prolonged, did not discuss the question 
s within the intent and authority of the 


whether the President’s order wa 
) elaimant’s eonnection 


statute, and whether it in legal effeet severed the 
with the Army. 

The ease is therefore remanded to the trial docket for further 
proceedings and hearing upon the question indicated, and for evi- 
dene as to what appointments and promotions took place upon the 
retired list subsequent and consequent to striking off the name of ¢ renera! 
Badeau, December 1, 184 and whether and when the retired list reached 


the maximum allowed by law between Deeember 13. 1877. and June 18, 


IS7S8. 


» 7 
A | 


- 


no part in 


Davis and Weldon. .J. J.. did not sit in this ease. and took 


the decision. 


ADAM BADEAt 
mn 


The UNrrep Srares. } 


fe voli hd *¢ tor claimant. 
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JAMES G. PAYNE, 


ifforney of Lee 
Now comes the claimant, and, by his attorney, moves the court to re- 
quest that the Department of War furnish a statement of the records from 
the said Department, showing what, if any, appointments and promotions 
took place upon the retired list of the Army subsequent to and 
in consequence of ti 
December 13th, 1877. 


-~ 
. 
wo 


Also, whether and when the retired list reached the maximum allowed 
L877. and June 18th, 187%. | 
JAMES G. PAYNE, 
Attorney for ( laimant, 
by JAMES H. TAytor. 


by law between December r roth. 


he striking ott ot the hame ot Adam Badean, 
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Wark DEPARTMENT, 
Washington City. S pte mber Sth, 1886. 
lo the Clerk Court of Claims: 

Sir: I have the honor to transmit herewith a certified statement, pre- 
pared by the Adjutant-General, in response to the request of the Court of 
(‘Jaims of August 24, 1886, for certain information for use in the claim of 
Adam Badeau, No. 13855. 

Very respectfully, 
S.C. Drum, 


leling Secreta ae | OT tir 


Lt NITED STATES OF AMERICA: 
Wark DEPARTMENT, 
Washington City, August 27, 1886. 
Pursuant to section S82? of the Revised statutes, I hereby cer- 
4 tify that it appears from the records of the Adjutant-General’s 
Office, War Department, that no appointments nor promotions 
took place upon the retired list of the Army subsequent Lo and in COnUSC- 
quence of the striking off of the name of Adam Badeau therefrom, Decem- 
ber 13, 1877, and that the number of officers on the retired list did not 
reach the maximum allowed by law at any time between December 13,1877, 
~ and June 18, 1878. 
J. C. KELTON, 
Acting ljputant-General. 
Be it known that J. C. Kelton, who signed the foregoing certificate, is 
the Acting Adjutant-General of the Army, and that to his attestation as 
such full faith and credit are and ought to be given. 
In witness whereof I have hereunto set my hand and caused the seal of 
the War Department to be affixed, on this ninth day of September, one 
thousand eight hundred and eighty-six. 


ISEAL. | S.C. Drum. 


Aeting Me Crelrary of Wr. 


BaNnGcor, Me., Feb. 21, 1878. 
Dear GENERAL: Have this day matled letters, or more properly, cer- 
tificates to Ad}. Gen | and Surg. Gen’), which I hope will be satisfactory. 
a | must apologize for my neglect, but I have been pressed with business 
and not very well. 
[ omitted two words in the Adj. Gen’l’s certificate, but not in the Surg. 
Gen’l’s, viz, “permanently disabled.” 


Yours, &e.. 
KE. F. SANGER. 


5 War Dept. 1878. 909 A. C' ra 


ye) (Endorsed on back.) 6935-5. 
I878. 9558S. G. C., 1878. 
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ADJUTANT-GENERAL'S OFFICE, 
Mareh Ss. IS7s8. 

1_. ' } } ’ ; 
espe ettull \ submitted to the Secretarv of War. lt Wiis stated 


to the 
Attorney- -General. when the case of Captain Badeau was laid before him, 
that that officer did not belong to either class of retired ofticers named in 


the proviso ot section 2. act of Mareh 8. 1875. In ease it shall be de- 
eided that ¢ ‘aptain Badeau has a “ a leg pern 


cLThe ntly disabled by reason of 
resection on account of wounds,” his case will stand precisely like that ot 


(sen ral Sickles in respect to the 


question of refaining his name on the 
list of retired officers of the Army under the act of March 3, 1875. <A 
statement of his case is enclosed. There was no record ot the character 
{ his wound previous to the Attorney-General’s opinion. 
Kk. D. TOWNSEND. 
Adjuta #-General. 

Eacomne 256 A.C. F.. "78: 8712 A. C. P..°(8: 239 &K A. Gc 

H. S. B. 


‘or decision oft Sec’ ot War set end rsement C] sure No. l. Want 
LD pt. 


* 
Oo, 


Ree’d back A. (7. ( ». July 6. 1X78. 1) rer not thy Secretary ' W 
endorsed on 236 A. C. P., 78. 
gN9--A. C. P..1878. 19. 69838. War Der 


1878. 955, SG. Q., 1878. 


LONDON. Jan. 26. 78. 
Badeau, Adam, transmits certificate to be forwarded by 
oes who performed the operation Of} resection lip Tn) him. rom which 
the surg. certifies that he is permanently disabled 
that the order of the See’y of War for the rem . il of his 
Army Register may be revoked. 
File with 362 A. C. P., ’76. 


the sure. 


, and requests 


nani fror a the 


NOTE =e | NE certificate (ot pr transmitted is 
‘ 


not herewith. | gna g~ taping 


and 123 G, ¢ ‘a 285 KE. B.. 1 Eaee, (7. C. 266. kb. B. 19. 1869 Ree’d 
back. A. G. O.. March ark Re 1. 7.Q0.. Feb. 26.778 %613. 3-~34 


:. kK ire rie I, sanger, povsician and surgeon, certiiv that [ Wis medical 


director of the 2d division, 19th Army Corps, before Port Hudson, May 
27, 18638, and that Captain Adam Badeau, A. D.C. on Brig. Gen’l T, W. 
Sherman’s staff. received cl bullet canal py nett iting the Inatep of the lett 
toot. and making its exit below the internal malleolus. I resected the 2d 
cuneform bone, parts of the Ist and 3d cuneform and the proximal end of 


the 2nd metatarsal bone, on ace t of which reseetion he was sent to the reat 
at New Orleans. 
Respectfully, vour ob't servant. 
KUGENE I. SANGER, 
Brevet Lt, Col. and late Brigade Surgeon, 
late Medical Director 19th Army Corps 
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In the Supreme Gout of the United States. 


ADAM BADEAU 
Ap nell: int, 


650 


VS. 


» No. 
THE UNITED STATES. = 


THE UNITED STATES, 
Appe lant. 


) No, 749. 


ADAM BADEAU. 


This cause comes before this Court by appeals from the 
judgment of the Court of Claims, rendered on the 9th 
day of May, 1887, dismissing the petition of Adam Badeau 
and the counterclaim of the United States. 


Adam Badeau, prior to the 18th day of May, 1869, and 
at said date, was a first lieutenant of the Fourth Regi- 
ment of Infantry of the United States Army. On the 18th 
day of May, 1869, pursuant to the provisions of law and 
by order of the President, his name was placed upon the 


~ 


list of retired officers of that class, in which the disability 
results from long and faithful service, or from some In- 
jury incident thereto, in accordance with sections 16 and 
\7 of the act approved August 3, 1861 (sections 1245, ef seq., 
Revised Statutes). (See Record, page 8.) 

On the 19th of May, 1869, he accepted an appointment 
as Assistant Secretary of Legation at London (Record, 
folio 14). which office he held until December 6, 1869, 
when he resigned (folio 1s). 

By order of the President, December 23d, 1869, he was 
assigned to duty in the City of Washington ‘‘as an officer 
of the army,” it being stated that the order was to date 
from December 6th, 1869 (Record, folio 18). 

He served under such assignment until February 2!Ist, 
1870, and received the pay of an ‘* active captain ” for that 
period (Record, folio 18) from the pay department of the 
army. 

From February 2Ist, 1870, to April 30th, 1870, he was 
recognized as a retired officer by the War Department, 
and received his pay as such officer (Record, folio 13). 

On April 28th, 1870, he was appointed Consul-General 
to London, and held that position until September, 1881. 

From September, 1881, to November, 1882, he was 
recognized by the War Department as an Officer on the 
retired list, and received from the pay department of the 
army pay as such officer (Record, p. 10, folio 23). 

He was in the consular service from April 28th, 1870 
until the commencement of this suit, except for a period 
of about fourteen months commencing in September, 18381, 
and ending in November, 1882 (folio 1s). 

During the period when the appellant, Adam Badeau, 
has been holding a diplomatic or consular position, he has 


> 
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drawn no pay as a retired officer of the army (folio 
He brought this suit to recover the pay due him as a 
retired officer during the periods from April 28th, 1870, 
to September 16th, 1881, and from November, 1882, to the . 
time of the filing of his petition, and also for the longevity 
pay provided for by section 1262 of the Revised Statutes. 
On May 7th, 1878, his name was dropped from the army 


At mili 


register of that year, by order appearing on page 9 of the 
record, it being supposed at the time by the War Depart- 
ment, that he did not come within the exception provided 
and contained in the Act of March 3d, 1875, sec. 2 (18 
Statutes, p. 512, ch. 178) as follows: | 

‘* Every officer now borne upon the retired list, who has 
‘lost an arm or leg, or has an arm or leg permanently 
‘“ disabled by reason of resection on account of wounds, 
‘‘ shall be continued thereon, notwithstanding the pro- 
‘* visions of section 2, chapter 38, Act of March 30th, 1868, 
‘* and all acts or parts of acts inconsistent herewith are 


‘“ hereby repealed.” 


The Act of March 30, 1868, provided as follows (section 
1223 Rev. Stat.): 

‘* Any officer of the army who accepts or holds any ap- 
pointment in the diplomatic or consular service of the 
Government, shall be considered as having resigned his 
place in the army, and it shall be filled as a vacancy.” 

The appellant immediately applied to have his name re- 
stored to the retired list upon the ground that he came 
within the exception provided in the Act of March 3d, 
1875, above quoted, and upon furnishing the evidence 
shown on page 9 of the record, his name was on the 3d 
day of July, 1878, restored to the Retired List (p. 10 of 
Record). 

Since that date his name has been continuously borne 
upon the retired list in the Army Register, and he has been 
treated by the War Department as an officer of the army 
on the retired list. 

The Court of. Claims having found the facts as above 
stated, and being unable to agree upon the law governing 
the appellant’s right to recover his pay as a retired officer, 
dismissed his petition, and also the counterclaim of the 
Government for moneys paid to him after his acceptance 
of the position of Assistant Secretary of Legation at Lon- 
don. | 

Appeals are taken by each party from this judgment. 


The questions involved in these appeals are as follows: 


Kirest.— What construction is to be given to the act of 
March 30, 1868, and under this: (¢.) Was it intended 
to and did it apply to officers on the retired list? (6.) 
If it applied to the retired list, did the acceptance by 
the appellant, Adam Badeau, of the position of As- 
sistant Secretary of Legation at London 7pso facto 
remove him from the army, or was it necessary 
for the Government to accept his resignation, or do 
some formal act showing that it regarded him as out 
of the army? 
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SECOND. What effect did the Act of March 380, 1875, 
have upon the appellant, Badeau, he being at the time 
of its approval, borne on the retired list of the ArInY 


THtrp.—-If properly on the retired list of the U. S. Army 
is he not entitled to pay as a retired army officer, 
while he held a diplomatic or consular position? 


First, 


What construction is to be given to the Act of March 
30th, 1868 ? 


(a.) Did it apply to officers on the retired list ? 


The rules to be applied to the construction and interpre- 
tation of statutes are too well settled to require extended 
comment before this court. 

The difficulty in this, as in other cases, lies in the apph 
cation of the rules. 

Attention is therefore called to the following principles, - 
the application of which will enable the Court in this 
case to determine the meaning of the statute in question. 


First.—What was the intention of the statute, for that 
shall prevail even as against its letter. 
Bacon’s Abr., tit. Statute, 1. 
Potter’s Dwarris on Stat., pp! 175, 17s. 


Smvthe 7. Fiske. 23 Wall... 380. 


lL". S. 2. Freeman, 3 How., 565. 

The best rule of interpretation to be adopted by the 
courts is to ascertain the meaning of the Legislature from 
the words used in a statute, and the subject-matter to 
which it relates, and to restrain its operation within nar- 
rower limits fhan its words hmporl 1] satisfied that the lit 
eral meaning would extend it to cases which the Legis 
lature never designed to include 

Brewer w. Blougher, 14 Pet.. 1/8. 

Again, the intent is not to be ascertained from any par 
ticular expression, but from a reneral view of the whole 
act. 

Per Best. C. J., in4+ Bing., 196. 

So, also, the latter part of a statute must prevail against 
a former part as to any repuynancy. 

Potter’s Dwarris, p. 156, and note 4. 

[t is respectfully insisted that under these rules the stat 
ute of March 30th, 1868, cannot be held to apply to officers 
on the retired list 

That statute provides that *‘ any officer of the army who 
accepts Or holds AT appointm« ni in the diplomatic or 
consular service of the Government, shall be considered as 

- having resigned his place in the army, and it shall be filled 


as a vacancy. 
Examining this statute with a view to ascertaining the 
intent of the law-maker, the question arises what purpose 
or object was to be gained in prohibiting retired officers 
from accepting diplomatic or consular positions? 
It might well be urged that active officers should not be 


allowed to go beyond the limits of their own country or 
out of the jurisdiction of their military chief. They are 
subject to call at all times, and are in the active military 
service of the Government. 

It requires no argument to convince us of the propriety 
of such a regulation. 

But as to retired officers, the case is vastly different. 
They have performed the services required of them, and 
are placed upon the retired list not for what they may or 
CAN do. but for What they have done. 

They are wn the nature of pre nsioners, and their pay is in 
lhe nature of a pe nNS7O7. 

By section 1243, ef seq., of the Revised Statutes, it is 
provided in what cases an officer may be placed on the re- 
tired list. 

They are: (a.) where he has served a number of years: 
(6.) for disability. 

These causes of retirement clearly sustain the position 
contended for—that the retired officer is in the nature of a 


pensioner. 


What objection can be urged against a person’s accept- 
ance of a position in the consular or diplomatic service be- 
cause he has by age or disability earned a pension from 
the Government ? 

Or why should that pension cease because he accepts 
such a position ? 

The pay of the active officer is supposed to be for what 
he does 1n the line of his duty. 

If he leaves the country to enter diplomatic or consular 
service, there Is no reason why he should continue to 
receive pay for what he does not do, or compel his junior 
officer to perform his duties. . 

The retired officer, on the other hand, receives his pay 
for what he has done, and the same argument does not, 
therefore, apply. 

[t cannot be argued that the words ‘‘ any officer of the 
army” apply to the retired list, from the fact that in see- 
tion 1094 of the Revised Statutes the ‘‘ retired list” is 


made a part of the army, for the reason that at the time 
of the passage of the Act of March 30, 1868 (now sec. 1228 
of the Rev. Stat.), the ‘‘ retired list” was not a part of the 
army. It was madea part of the army by the Revised 
Statutes in 1874. 

Chapter t of Title XIV., embracing the sections from 
1094 to 1242, including the section in question, relates 
exclusively to the organization and government of the 
active army, and, SQ) far as officers are concerned, the 
provisions of his chapter all point to officers on the active 
list. 

Chapter 2 of Article XIV., embracing sections 12438 to 
1260, relates erclusively to the retired list. 

Unless sec. 1223 be deemed an exception, and we insist 
it is not, there is no section In chapter 1 of Article XLV., 
which comprises all the Revised Statutes relating to the 
organization of the army—1I4s sections, containing any 
rule or regulation for the government of the retired list. 
This plainly shows that it was not the intention of Con- 
gress, in section 1224, to legislate respecting the retired 
list. 

The mischief to be prevented by the provisions of sec. 
1223, obviously points to the active list alone. Officers on 
the active list, if relieved of their commands, and sent 
abroad to diplomatic or consular posts, will be separated 
from their proper duties for years, to the serious prejudice 
_of the military service. Surely it was never supposed that 
any mischief whatever could arise from the appointment 
to a civil office, of an officer who had been retired. 


It is the practice of the War Department to announce 
officially to every officer who ts retired, that he is at liberty 
to engage in any pursuit or employment whatever, subject 
only to the requirement that he shall report his address 
monthly to the Department, and that he shall not go be- 
vond sea without leave. 


The language of sec. 1223 plainly indicates that it was 
intended toapply only tothe active list. The term “‘ officer 


of the army” is used to describe an officer on duty in the 
army—an officer In conimission—-an officer subject to 
orders. The retired list embraces only those whose commis- 
sions are vacated—-who have no duty to perform—who are 
out of service. Itistrue they are borne on the retired list in 
the Army Register as holding a certain rank in the army, 


but they hold no office, and therefore are not officers, in 


i 


anv lecal ense ofr The word 
An ** officet IsSohe Who holds an olfice (Ofiice is signi- 
fied bv a comniission or letter of appointment. ** (Othee 


presupposes duties, authority, functions Nothing of this 
sort gan be predicated of an officer of the army who has 
been retired Kveryvy attribute of an ‘** officer.” except 
rank, is taken from him in the act of placing him on the 
retired list. He is out of office, without authority, or 


duties, or functions to perform, 


There is a ‘retired list™ of Judges of the Supreme 
(Court. In anv act of Congress relating 1 » that (‘ourt. or 
} { — : } : | j . 4 > = ' ‘} ’ 

Judges of the Court, would if be understood that Congress 


was legislating with reference to the refired Judges, unless 


thi V were expr 3a] y mncluded Lh the language of the act? 
Mhe words ‘any officer” must therefore be held to mean 
‘ony active officer. — 
That this was the intention >i the ls vislature 1S more 
clearly apparent from the words wused later on in the sec 
tion, ‘She shall be considered as having resivned his place 


in the army, and ?7é shall be filled as a vacancy. 


Sections 12483 to 1260 of the Revised Statutes apply to 
retired office sand also to the retirement (>} ictive officers. 
Section 1255 provides ‘* officers retired from actice ser- 
vice shall be withdrawn from command and from the 
“line of promotion.” 
Section 1257 provides ‘* when any officer in the line of 
Z| 


promotion is 1 ired from active service, the next officer in 
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rank shall be promoted to his place, &c., and the same rule 
of promotion shall be applied successively to the vacancies 
consequent upon such retirement.” 

It will be seen from these sections that when an active 
officer is retired a “‘ vacancy ” is created, and provision is 
made how such vacancy shall be filled. 

The death, resignation or dismissal of a retired officer 
however, creates no vacancy, because he is by his retire- 
ment withdrawn from command and from the line of pro- 
motion.” 

How then, can the place of the retired officer ‘‘ be filled 
as a vacancy,” since none is created by his resignation. 


[s it not, therefore, clear that the words ‘ any officer” 
in the first part of the section must be modified and lim- 
ited by the subsequent words, providing for the filling of 
his place as a vacancy, and be held to refer only to officers 
on the active list whose resignation would create a va- 
cancy, otherwise the two parts of the statute are repug- 
nant. 


Again the Legislature have frequently used the word 
‘‘army ” in the statute, without intending to refer to any 
but active officers. Secti Ig 4204 to 1209 c learly only refer 
to active officers, although providing so in terms. 


No argument against the construction contended for, 
can be based upon the arrangement of sections 1222 and 
1223 of the Revised Statute, because section 1222 which 
expressly uses the words ‘* active list,” was not enacted 
until July 15, 1870, nearly two years after the passage 
and approval of section 1223. 


The statute under consideration is in the nature of a 
penal statute and imposes upon the officer a forfezture. 

[It should therefore be strictly construed, and no implica 
tions should be favored for the purpose of enforcing the 
forfeiture. 

The rule is that the general words shall be restrained 
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for the benefit of him against whom the penalty is in- 
flicted. | 

Andrews v. U.S., 2 Story, 208. 

Strinson uv. Pond, 2 Curt., 502. 

Chase v. N. Y. Cent. R. R., 26N. Y., 523. 


[It has been said that ‘‘ Judges where clauses are obscure 
will lean against forfeitures, leaving it to the Legislature 
to correct the evil if there be any.” 

Potter’s Dwarris, p. 951. 


See, also, in United States v. Moore, 3 Story, at page 91, 
the Court Says: Where words are loose or obscure and 
admit of two interpretations, the construction ought to be 
favorable to the claims of the officer.” 


In the case last cited Congress had passed a law author- 
izing the appointinent of deputy collectors, and provided 
that such a deputy at certain ports should not receive 
more than one thousand dollars for any service he might 
perform for the United States in any office Or capacity. 

The defendant was a deputy collector and also an In- 
spector, and in addition to the pay of the former office, had 
also received pay for his services as such inspector. 

The question as stated by the Court was whether the 
limitation (contained in the statute) of the compensation of 
the deputy to one thousand dollars applied to a case where 
he also held the separate office of inspector and performed 
all the duties of both offices. 


The Court in construing the words ‘*in any office or 
capacity” limited them by holding them to mean ‘‘ in any 
such office or capacity,” thus giving it a liberal construc- 
tion, and most favorable to the officer. 

See, also, United States v. Collier, 3 Bl., C. C. 


R., at p. 333 


In the case at bar, this Court should therefore so con- 
strue the Act of March 30, 1868, as not to inflict the for- 
feiture upon officers on the retired list, such officers not 
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being within the intent or spirit of the act, and clearly not 
within its letter, if the words ‘‘ any officer” are to be con- 
strued with reference to the words in the latter part of the 
section, ‘‘ and it (his place) shall be filled as a vacancy. 
The construction should be such that both provisions, if 
possible, may stand (U.S. v. Moore, 95 U.5., 767). 


Still further applying the principles of construction to 
this Act of 1868, we find the strongest possible argument 
in favor of the view contended for in the contemporaneous 
construction of those who were called upon to act under 
the law and carry its provisions into effect. 


In the construction of a doubtful or ambiguous law, the 
practical construction given to it by those charged with 
the duty of executing it, is not only of the most forcible 
character, but in many cases is regarded as conclusive. 

Brown v. U.5., 118 U.5., 568. 

Edwards’ Lessees v. Darby’s, 12 Wheat., 206. 

U.S. v. Pugh, 99 U. S., 265. 

U.S. v. Moore, 95 U.S., 760. 

U.S. vw. Alexander, 12 Wall.. 1S0. 

Hahn v. U. S., 107 U. S., 402. 

U.S. v. Graham, 110 U.S., 219. 

Stuart v. Laird, 1 Cr., 299. 

U.S. vw. State Bank of North Carolina, 6 Pet., 
at. p. 39. 

Union Ins. Co. v. Hoge, 21 How., at p. 66. 

Robertson v. Downing, 127 U. S., 607. 


The various Attorney-Generals of the United States 
have frequently so held when applied to for official opin- 
ions as to the construction to be given to statutes. 

Atty-Gen’l Bates in 10 Op., 52. 
Atty-Gen'l Taney in 20 Op., 557. 


How have those charged with executing and carrying 
into effect the Act of March 30, 1868, construed it? 
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We have the most positive and emphatic construction 
by them to the effect contended for. 


F'irst.—The President, who zs part of the law-making 
power, and zs also the head of the army, and who is the 
person charged by this very act with the duty of carrying 
it into effect, has interpreted the act to refer only to the 
active list. 


The same President (Grant), who approved the law, ap- 
pointed the plaintiff on May 19th, 1869, to the position of 
Assistant Secretary of Legation at London (Record, folio. 
14). ~ 

By order of the same President, December 23d, 1869, he 
was assigned to duty in the City of Washington, ‘‘as an 
officer of the army ” (Record, folio 18). 

He was ordered by the same President to report toa 
Board of Officers of the army as to the character of his 
wounds (Record, folio 17). 


Here we have the most conclusive interpretation of the 
Act of March 30th, 1868. 

lf it had been construed by the President as applying to 
the retired list, he would not have assigned Capt. Badeau 
to duty as an army officer in December, 1869, and would 
not have recognized him as such officer after his accept- 
ance of the appointment as Assistant Secretary of Lega- 
tion at London. 


Unless the statute in question shall be held by this Court 
to be so clear and unambiguous in its language as to admit 
of no doubt as to its meaning, this practical construction 
by the President would seem to settle the question. 


See CASeCS cited. SUPVra 


In addition to the foregoing interpretation of the stat- 


‘ 
< 


ute, we have the acts of the War Department, which is 


¢) 
*? 


specially charged with the execution a) al] laws relating to 
the army. 

It continued his name upon the Army Register down to 
1878, when it was dropped for a short time, after the pas- 
sage of the Act of March 3d, 1875, because the Department 
was ignorant of the fact that he was disabled within the 
intent of that act, and upon being furnished with evidence 
of that fact, it promptly restored his name to the retired 
list, and has retained it upon such list down to the present 
time (Record, folios 19 and 22), and required reports from 
him monthly. 

See also Army Register: 
and also sec. 107, p. 18, U. S. Army Regula- 
tions. 


It paid him as an officer of the army from December 6, 
1869, to February 21, 1870 (Record, folio 18), and also 
from February 21, 1870, to April 30, 1870. 


Its action in regard to the dropping of his name from 
the ‘‘ retired list.” and its subsequent restoration, recog- 
nized him as an officer of the army (Record, fols. 19 to 23). 


The Treasury Department, another branch of the 
Government, by approving and passing his accounts as an 
officer of the army, recognized him as upon the “retired 
list.” 


No question adppears to have been raised as to his status 
as an army officer until he presented his claim for pay- 
ment as such officer while holding another position. 


Here then, we have the contemporaneous and uniform 
acts of the President, the War Department and the Treas- 
ury Department, all interpreting the act in question as not 
applying to retired officers. 


It is respectfully submitted that this Court will respect 
that interpretation, and consider it not only of great 


weight, but as controlling in construing the statute in 
question. 


See Cases cited supra. 
s 


ir official and published pur- 


Again, the retired list ben 
suant to law, the Court will take notice of the fact that 
Maj.-Gen. D. E. Sickles has been continued on it since 1869, 


although he also accepted the position of Minister to Spain. 
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second. 


Even if it be admitted, for the sake of argument, 
that the Act of March 30, 1868, applied to officers upon 
the retired list, the further question still remains as 
to the construction to be given to the words “he shal] 
be considered as having resigned his place in the 
army.” 


When Congress passed the Act of July 15, 1870, 1n re 
gard to officers on the active list holding any civil office, 
it said: ‘* He shall ther by cease to be an officer of thearmy, 


and his COMMLELSSION shall bye thie M'¢ by vacated.” 


Under the statute there could be no question as to the 
status of an active officer holding a civil office. 


His COMMISSION mas vacate d and he ceasd to be Li? offt- 
cer of the army. Not so, however, with the section under 
discussion, as hre shall be considered ds having resigned his 
place in the army.” 

Did Congress intend to place the Government in the 
position of being able to deprive a retired officer who ac- 
cepted a diplomatic or consular appointment, of his com. 
mission, by C1CCE pleng his re sigqnation? 

The Court should not, as already shown, in construing 


a penal statute of this kind, extend the language beyond 
its ordinary and plain meaning. 


How and in what manner does a resignation take 
effect ? : 

Was it necessary for the President or any other officer 
of the Government to accept this resignation ? 

Did the Legislature intend to make a difference between 
such a resignation and one tendered by an officer in the 
ordinary manner / 

If not. then it-is clear that some formal act was neces- 
sary on the part of the Government to make the resigna- 
tion effective. | 


It is well settled that a resignation does not become op 
erative until the officer is officially notified of its accept- 
ance, and that mere acceptance without notice does not 
rive effect to the resignation 

Smith v. U. S., 2 Court CL, 207 
Barger v. U. S., 6 Court CL, 57. 


Mimmack’s Case. 7 Otto. }) $4) 


It may well be urged that the President and the difier- 
ent departments of the (sovernment charged with the eXC- 
cution of this law. so construed the Act of 1868, as to vest 
in the President the right to withhold his acceptance of the 
resignation of General Badeau and continue him as an 
ofticer of the army. 

Krom 1869 down to the present time, there certainly has 
been no action on the part of the Government which 
could be construed into an acceptance of this resignation, 
but, on the contrary, there has been an uninterrupted suc- 
cession of acts tending to recognize him as an army officer, 
and he has been treated as such by the President, the Wir 
Department and the Treasury Department. 


Third. 


Without regard to the construction to be given to 
the Act of March 30, 1868, however, it is respect- 
fully submitted that the Act of March 3, 1875, effectu- 
ally disposes of the questions at issue in this cause and 
establishes the status of the plaintiff, Adam Badeau, 
upon the retired list of the Army. 


That act provided ‘that every officer now borne upon 
the retired list who has lost an arm or leg, or has an arm 
or leg Peri mnently disabled by reason of resection on ac- 
count of wounds, shall be continued thereon, notwithstand- 
ing the provisions of sec. 2, chap. 88, Act of March 30, 
ISG, and all acts o1 parts of acts inconsistent herewith be 


and are hereby 1 jv ed.” 


This statute is a remedial one and should be lhberally 
construed so as most effectually to meet the end in view. 
Potters Dwatrris, p. 251 

Bechtel vw. U. S., 101 U.'S., 597. 
Whitney 7. Enmet, 1 Baldw., 303 
Whittemore v. Cutter, 1 Gall., 429. 


U.S. «. Burehard, 125 U. S.. 179. 


At the time of the passage of this act the plaintiff's name 
Was wis bo? si¢ Mt pION b hie relrred list nm and he came within the 


disability Prony ided inthe section. 


It is sought, however, on the part of the Government to 
deprive him of the benefit of that act by the contention 
that the law only referred to those lawfully on the retired 
list, and that as he had ceased to be an army officer by his 
acceptance ofa diplomatic position, the Act of 1875 could 
not restore him to the army, and that the only manner in 
which he could be restored to his position as an army offi- 
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cer was by nomination by the President and confirmation 
by the Senate. 

That this argument is not sound will appear by a care- 
ful examination of the law in question and the circum- 
stances of the case. 


lrrespective of the construction to be given to the Act 
of 1868, we have the fact that the plaintiff, Adam Badeau, 
at the time of the passage and approval of the Act of 
March 3, 1875, was ‘‘ borne upon the retired list;” that he 
had been recognized as an army officer by the President 
and the War Department continuously since his retire- 
ment and after his acceptance of his diplomatic position, 
and at no time had he been considered as coming within 
the purview of that act or affected in his status by its pro- 
visions. Even if by his acceptance of the office of assist- 
ant secretary of legation he subjected himself to forfeit- 
ure at the will of the Government, that forfeiture had not 
been enforced up tothe date of the passage of the Act of 
[S75, which virtually repealed the law creating the for- 
feiture. 

We have the additional fact that the retired list which 
is contained inthe Army Register is an official list pub- 
lished and maintained under provisions of law. 

See Resolution of Senate, Dec. 15, 181é. 
House, Feb. 1, 1830. 
7 a = Aug. 30, 1842. 
Act of Congress approved June 18, 1878. 
Sections 1226 and 1256 Rev. Stat. 


At the time of the passage of the Act of March 3, 1875, 
Congress had official knowledge of the names of all offi- 
cers borne on the retired list. 

Each member of Congress had a copy of such list (see 
resolutions above referred to and printed on first page of 
Army Register). : 

Sec. 1256 of the Rev. Stat. provided that retired officers 
shall continue to be borne on the Army Register, &c. 

When Congress therefore used the language contained 
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‘* Every day,” said Patterson, J., in King wv. Burrell, 12 
A. & E., 468, ‘‘I see the necessity of not imparting into 
statutes words which are not found there.” 

And in Everett v7. Wells (2 Scott, N. R., 531), Tindal, C. 
J., said: ** It is the duty of all courts to confine them- 
selves to the words of the Legislature; nothiny adding 
thereto ; nothing diminishing.” 


Looking again at the intent of the Legislature in enact- 
ing this provision, is it not reasonable to suppose that 
Congress, with knowledge of the interpretation given to 
the Act of March 30, Is6s, by those charged with its ex 
ecution, and with knowledge of the condition of the re- 
tired list and the names thereon, passed the Act of March 
3, 1575, to meet this very (case, and change the law of 
I86s, as construed by the President, with certain excep- 


tions therein named. 


This was the view taken by the Court of Claims upon the 
first hearing of this cause. (See Opinion, p. 13, Record.) 


Can this Court presume that Congress intended to 
divide the retired list into two parts, and withhold the 
benefits of that act from one part? The Court of Claims 
thought differently. (See its Opinion, p. 13, Record.) 


[In order to maintain its contention that the plaintiff 1s 
not affected by this Act of L875, the Government is driven 
to the position, that although his name was on the retired 
list, it was not there lawfully, and he was out of the army 
at the time. 

[t would seem to be sufficient in answer to this, to say 
that his name was onthe list, and that Congress was very 
particular to make the law apply to every one ‘‘ then 
borne on the list.” 

Is not the Government now estopped from claiming that 
plaintiff is not lawfully on the retired list? 

An estoppel can be urged against the Government. 

U. S. v. Collier, 3 Bl. C. C. R., 325. 


*7() 


The further contention of defendant that the Act of 1868 
operated zpso facto to remove the plaintiff from his place 
as a retired officer, and that being out of the army nothing 
short of a new and formal nomination by the President 
and confirmation by the Senate could restore him to office, 


is not sound. 


The legislation of Congress for many years, as shown In 
the able opinion of Richardson, J/J., in Collins uv. United 
States (14 Ct. Cl. R., p. 571), recognizes a distinction in the 
method of appointment of officers on the active and retired 
lists. 

In the case of active officers it requires the nomination 
by the President, by and with the advice and consent of 
the Senate (see pp. 572 and 573), 

[In the case of retired officers, however, it has by a long 
course of legislation authorized not only the President, but 
also the War Department to place officers on the retired 
list (see zd., p. 572). 

By an act of February 19, 1879, chap. 91 (20 Stat. L., 
316), the Secretary of War was authorized to place Francis 
(), W yse on the list of retired officers. 

An act of 1877, March.5, chap. 135 (19 Stat. L., 48), au- 
thorized the proper authorities to place a name on the re. 
tired list. 

An act of March 38, 1877, chap. 134 (Stat. L., 408), en- 
acted that Thos. HE. Maley zs hereby restored upon the list 


of retired officers. 


What practical difference is there between the act in 
question, which provides that every officer now borne upon 
the retired last shall be continued thereon. ace . and the 
acts above referred to? 

Is it not the Same as if (‘ongress had specially named 
those Office rs then on the retired list? Must not all the 
hames on the retired list be considered as included in the 
act? 

The same case, Collins v. United States, disposes of the 
question raised by defendant as to the unconstitutionality 
of such an appointment. 


Renae gt 


It discusses the provision of the Constitution (pp. 574 
and 575), and holds that the latter part of sec. 2 of art. 2, 
which provides *‘ that Congress may by law vest the ap- 
‘* pointment of such inferior officers as they think proper 
‘in the President alone, in the courts of law, or in the 
** heads of departments,” authorizes Congress to pass such 
acts as those above referred to, vesting either in the Presi 
Jent or the heads of departments the power to place the 
names of officers on the retired list. 


It will not be seriously contended that Congress has not 
ample power over the retired list. This power has so long 
and so often been exercised, that if may be considered as 


established. 


In ne. iS. VS Wood. 1a, l 7 S.. 414. the Court says, 6D 
rank and pay of retired office rS «bre matte) sentire ly within 
the control of Congres 


[t is respectfully insisted that the Act of March 3, 1875. 
authorized the President or the War Department, or both, 
to ‘continue’ onthe retired list the name of Adam Badeau, 
with the same force and effect as if he had been specially 
named therein. 


see also Meoore’s case, 95 U. s., «60, as to validity of ap 
pointment without advice and consent of Senate. 

Again, it has been held by the Court of Claims in Smith 
» U.S. (2 Ct. CL. 206) that the President alone can restore 
an officer to the army where his dismissal was made with 


out cause and by mistake. 


If the Court should hold, however, that Captain Badeau, 
being out of the army, could not be restored except by 
nomination by the President and approval by the Senate, 
it is suggested that there exists both in this case. 

The Senate approved the Act of March 38, 1875, which 
must be held to have specially named Captain Badeau, as 


it referred to the retired list upon which was his name, and 
the President formally approved the act. 


Again, by section 1228 of the Revised Statutes, it is pro- 
vided that ‘ No officer of the army who has been or may 
be dismissed from the service by the sentence of a general 
court-martial, formally approved by the proper reviewing 
authority, shall ever be restored to the military service 
except by a reappointment confirmed by the Senate.” 


This provision was held in Collins v. U.S. (supra) to be 
a clear recognition by Congress that the restoration of dis- 
missed army officers is authorized and effected in some 
cases, 1f not usually, without confirmation by the Senate. 


It is the only provision in the statutes which provides 
for a reappointment confirmed by the Senate, and is fur- 
ther limited to cases of dismissal by court-martial. 

Must not the maxim apply: Evpressio unis est exclusio 
alterius. 

Collins v. U.S. (supra). 


Must it not therefore be held that the Act of 1875 au-- 
thorized the President to retain and continue on the re- 
tired list all officers coming within the class described in 
that act, and when the President so retains such an officer, 
having previously approved the act itself, is not that re- 
tention of the officer valid and does he not continue to be 
an officer of the army upon the retired list by virtue of 
the joint action of Congress and the President? 


Again, if there was a forfeiture provided by the Act of 
1868, since the Government never enforced it, but on the 
contrary expressly waived it until 1875, and the Act of 
1875 repealed the forfeiture as to plaintiff, must not the 
Court now hold that as to the plaintiff the Act of 1868 is 
as if it never existed? 

Lord Tenterden, C. J., in Surtees v. Ellison, 
9 B. & C., 752. 


2 ome emg 
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In State of Maryland v. B. & O. R. R. Co., 3 How., 534 
(see p. 552), it is held that the Legislature may remit a 
forfeiture, and that the repeal of the law imposing it is of 
itself a remission. 


It may be urged by the defendant that the Act of March 
3, 1875, cannot operate retroactively, but it being a reme- 
dial act, it will be allowed so to operate if the intention so 
to do appears therein. 

ln re Billing. 3 Ben., 214. 


The opinion of the Attorney-General (Vol. 15, Op., 407) 
will be cited by the defendant’s counsel, as against the 
construction of the Act of Is68 contended for, but in 
answer thereto, it is respectfully submitted, that while 
the opinion in question construes the Act of 1868 as apply- 
ing to retired officers, it at the same time expressly recog- 
nizes as sound the principle that if the plaintiff came 
within the disability provided in the act, he would be 
properly continued on the retired list. And the opinion 
proceeds on the theory that he did nol belong to that class 
of retired officers described in the first proviso of sec. 2 
of the Act of March 3d, 1875. 


Counsel has not ATL Ue d Uport the effect of the unwar 
ranted dropping of Captain Badeau’s name from the Army 
Register, and its restoration some months later. 

[t is clear that this action does not in any way affect 
his status as an army officer or the questions involved in 
this suit. 

The case of Smith v. U.S. (supra) is conclusive upon 
the effect to be given to an unauthorized dismissal of an 
officer or dismissal by mistake. Its revocation operates 
from its inception, and all its consequences are annulled. 

See also Winters v. U.S., 3 N. & H., 136, and case cited 
in opinion of Nott, J., p. 18, Record. 

If the plaintiff is properly on the retired list there can 


be no question in regard to his right to pay as a retired 
ofticer while holding a diplomatic or consular position. 
12 Op. Atty.-Gen., 459 


Converse 77. U.S... ?1 How.,. 463. 


Fourth 
Counsel therefore subm} 
& 


ist. That the Act of Is6s did not apply to the retired 
list, and the acceptance of the position of Assistant Secre- 
tary of Legation at London by the plaintiff did not affect 


his rank as a retired o 


Ynd. That even if it did affect In any way plaintiff's 
rank on the retired list, the Act of March 8, 1875, validated 
any defects in his title and continued him thereafter on 


the retired list. OLVin him ull the nichts incident there LO. 


f fore entitled LO his pay As 


srd. That the plaintiff is the 
a retired officer for the pertods claimed. 
DANL. P. HAYS, 
Of Counsel for Plaintiff and 
\ppellant, Adam Badeau 
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ADAM BADEAU. APPELLANT, ) 
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rs, No. ¢49. 
ADAM BADEAU. 


STATEMENT AND BRIEF OF ARGUMENT FOR THE 
UNITED STATES 


> 1) tith nm oO} Ad TY) Bad au, No. 


The petitioner claimed the pay of a captain United 
States Army. mounted, retired from active service from 
April 28, 1870, to Sept mber 16. 1871.and from Novem- 
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22d of May, 1869, this finding was approved by the Sec- 
retary of War. 

On the Bdth of May, 1869, General Badeau, by diree- 
tion ot the President. Was re tired with full rank of Cap- 
tain, to date from Mav IS, 186%). Claimant held the of- 
fice of assistant seer tary of | ration and received the full 
salarv thereof until December 6, 1869. 

Ile was on the 25d December, 1869, assigned to duty 
in the eitv of Washineton, to date trom December 6, as 
an othe r oft thr Army. Ld dr Ww irom thi Pay Depart- 
tin the Army the pay of an “ active captain ” from 


me} 


December 6,1869,to Iebruary 21, 1870, and the pay ot 
a ‘retired captain” from February 21, 1870, to April 30, 
IS70. lle was appointed consul-general at London, 
land. \pril ZO IS¢O. and was in Lhe consular service 
until the commencement of this suit, except for a period 
of about fourteen months, beginning in September, 1881], 
and ending in November, 1882. 

Irom the 21st February, 1870, to 31st October, 1882, 
he was paid as a captain in active service, 3396.92, 


from 2Ist ebruary, 1870, to 31st October, 1882, he 


oo 
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was paid as a retired officer for periods when he was not 
holding cl diplomatic or consular othe S$?.163.18. 


¥ ‘tal. Ss? 560.10. 


In conformity with section 122°, Revised Statutes, and 
opinion of Attorney-General dated December 11, 1877, 
on the 7th of May, 1878, he was “ dropped ” from the re- 
tired list, to date from May 19, 1869. 

July 3, 1878, Badeau having applied to have the order 
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5 
service and On the retired list, amounting tO Ss? 560.10. 
— were unauthorized, and that a judgment for that amount 
should be rendered against hin. 

[n reply it was urged by claimant 

(1) ‘That the act of Mareh 50, 1868, does not apply LO 
officers of the Army on the retired list. 

(2) Even if the said act of March 30, 1868, applied to 
officers upon the retired list, he did not lose his place in 
the Army by ace pting thi appointment of assistant sec- 
retary of legation to London or by accepting the posi- 
tion of econsul-general at London, as there was no formal 
deceptance of his resignation. 

alee 3) Without regard to the construction of said act of 
March 30, 1868, by virtue of the act of Mareh 9, 1875, 
the status of claimant ts established as upon the retired list 

t the Army. 

The act of Mareh 3, 1875, referred to, is as follows: 
Sec. 2. That all officers of the Army who have 
been heretofore retired by reason of disability arising 
from wounds received in action shall be considered as 
retired Upon the actual rank held by them, whether in 
the regular or volunteer service, at the time when 
such wound was reeetved, and shall be borne on the 
retired list and receive pay hereafter accordingly ; 
and this section shall be take a and construed to in- 
clude those now borne on the retired list placed upon 
; it on account of wounds received in action: Provided, 
~ That no part of the foregoing act shall apply to those 
officers who had been in service as commissioned 
otheers twenty-five vears at the date of their retire- 
ment; nor to those retired officers who had lost an 
dep 
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Any officer who accepts any appointment in the diplo- 
matic or consular service of the Government, or any ofhcer 
holding either ot such positions after the passage of the 
act, “shall be considered as having resigned said ofhee.’ 

No formal resignation Is therefore necessary. 

The place “ held by him in the military servic shall be 
deemed and taken to be vacant.” 

No formal aeceptance of the resignation by the Govern- 


ment is therefore necessary. 


The statute is clearand unambiguous in its terms. Its 
meaning and intent is clearly expressed in the words 
used. Rules relating to the construction of statutes, 
doubttul inom nine r obscure in . 1 sion, are not i})- 


If appellant was an otheer of thr \rmy at the time he 


LCC pted or held a Cipiomatic position in the service of the 
(rovernment he is within the plain terms of the act: 
He was, as found by the court below, in active service 


in the Army prior to the 18th dav of May. 1869. [pon 
t hisat day he became a retired otheer. 

} 
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By section 1094 Revised Statutes “ The otheers of the 


(rms On the I tired list’ are declared ta) constitute part 
ot the Army. 

hey are entitled to wear the uniform, to have their 
names on Army Register, are subject to the Rules and 
Articles of War, and to trial by general court-martial for 
any breach thi reot. (1256, hte Vv. stat.) They may be 
assigned to duty. (1258, 1259, Rev. Stat.) The number 


of retired otheers of the Armv is limited to 300 or a less 


number it so fixed bv the President. (Rev. Stat.. 1258.) 


os 


Retired officers of the Navy are continued on Naval 
Reoister. are entitled to wear uniform, and are subject to 
laws and regulations (Rev. Stat., § 1457). They are 


entitled to promotion (Rev. Stat., 1457). They may be 
assigned to duty (Rey. Stat., 1462, 1465, 1464). They 
may be restored to active list (ev. Stat., 1465). They 
maintain their relative rank. tev. Stat., § 1481, 1482.) 

There are numerous other statutes reeognizinge the offi- 
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elal character of botn \rmyv aeele Navy omeers retired. 
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Tyler, 105 U.S. RR, 244. The opinion in the Tyler 
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case, Supra, has been rep itedly affirmed, and the pay ol 
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IS so pid by the accounting otheers of the Treasury. 


Retired officers of boththe Army and Navy are, there- 
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fore. otheers in the broadest and most Comprenenslive 


Liven f. as ¢ | iumed, thi ir p) L\ Is mn the nature of a pen- 
sion, it would be immaterial; they are nevertheless ofh- 
cers, But they are not pensioners—t hey are subject to 
rules and regulations; they may be court-martialed 
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pay for length of service; they maintain relative rank ; 
they may be promoted; they are entitled to wear uni- 


forms, 


Nor do the words “‘and the place held by him ain the 
military service shall be deemed and taken to be vacant, 
and shall be filled in the same manner as if said officer 
had resigned the same” limit the meaning O1 “any oth- 
cer” in the act, to officers in active service. Vacancies 
in the erade ereated by death of all otheers Wn active serv- 
ice do not nec ssarily create plac 5 10 be filled. \ acan- 
eies In the grade of Admiral and Vice-Admiral in the 
Navy shall not be filied by promotion (R.S., 1562), nor in 
the grade of General or Lieutenant-General in the Army 

R.S., 1094). Until otherwise directed by law there shall 
be no promotions in the departments of the Adjutant- 
General, Inspector-General, or in the Pay, Subsistence, 
Quartermaster, Ordnance, or Medical Departments in the 
Army | R.S.,1194). In the Navy the number of officers 
in different erades are limited (It. S., sees. 1363, 1495, 
1376, et af.). 

On the other band, vacancies can be filled on the retired 
list of both the Army and Navy. Inthe Army the num- 
ber of ofticers on the retired list is limited to 3¥ Wor a less 
In 


S. 


number if so fixed by the President (R. S.. 1258 


— 


ae 
the Navy vacancies may be filled by promotions (R. 
1460, 1461). 
In the case of appellant, he Was, according to the find- 
ings, after retirement, assigned to duty as an officer and 


paid for active service. 


W hatever May be thoneht of the reasoning’ ot appel- 
lant in his brief, he is mistaken in his premises, viz, that 
the death, resignation, or dismissal of | retired otheer 
creates hho Vacaney, pecause he Is by his retirement with- 
drawn from command and line of promotion. 

The clause of the act referred to simply means if the 
pace vacated Cal, whe n vacant, Ly filled, if shall be filled 


’ | ’ ° ? i% } ° 1 
mm the same manner Is JF saleat otneer hac resioned Lhe 


Where Congress limits the provisions of statute to a 
single class of officers, the intent Is expressed in the law 
itself, In the act of 1868 it was intended by (‘oneress 
LO de | ire a diplom itl and consular service Incompatible 
with miilit 1 <eCry Te ot cit) othe rr’ ¢ it hae ron the active or 
retired list. In 1870 Congress declared that no otheer of 
the Army on the active list shall hold any civil ap- 
pointment, anc by the ace ptance or exercising the fune- 
tions of such othee he sball cease to be an ofheer of the 
Army. ‘Lhe provisions both of the laws of 1868 and 1870 


: ; : | » : pee 
were lneorporated 1h tine Li vised Statutes, sections 1222 


— 
ae 


and 1228. 
_ ;, — , ; — — a 
Phe mw of LS0S is not. as asserted in Claimants brief, 
in the nature of a penal statute nor do = If Im pose upon 


I, y? « tar yy ‘ Bi ‘ . . : . ; 
the otheer a torteiture, lt assumes an otheer resions his 


— 
° 


commission before accepting a position in the diplomatic 
or consular service, on the cround that the two services are 
not compatlibote with each oth ls and for the same reason 


it “2sSstrmes that such resi@mnatlion is without formality AC- 


cepted. he otheer commits no offense, penal or other- 


1] 


WIse, by accepting or holding such position. an torte its 
nothing ; he voluntarily resigns his position in the Army, 
[f the statute were regarded as penal,and the severanee 


Ol his connection wi 


| } 
law Is clear ind WHAM oIeuous 
ver : : ;' ; , 
Phi eonstruction of the act of Labs i in beh lil © 
| ‘ } 
the (rovernment, Is in ae ra With The ODMION Of t hie \i 
_ ; . | i ns | j ! — po 
tornev-Gaeneral. who, In a ietter a eq Ldecem >] 1 | IS ¢ 
- = — 
» Ops Atty. Gren ly, ). to the Seeretal of War. savs 
| zy, ] } , . 
am unavordabdis I) int to the Conerusion t! if 
i . pI 
C‘aptain Badeau has ceased to be a retired officer of 
; ' ae : " . 
the Armv bv the effect of the statutor Droviston 
s « " . : . ” . . : , 
embodied fm Section P25, aDOVE fed nd i nave 
tiie 1) mor tos ite i! i nv ob pipat 1) ‘ Can 
. i 
} } . 
ateni the] ig ay { ’ i . ; | ' | sik | 
ne 
lisT 
: 
4 4 | i 
lt — hot 1 «i Polite » ti =( 1 1] padi i Wil 
5 5 
a recrre Ll oth f Pry eae \ mV OT IAT! (iil (>| Via 
L869 ar Cee p t slpbseq tis ind vithin a nort 
time, the position of assistant secreta { legation t 
London 
t ? +7 ’ . y tir } } iF ;* ; | | } \ rexTuyt < 
Lcthlh OTFTICeP Tetired. is Snes revaracd inhl nV SLALTITES, 
. , — ’ hs + 4 | i 4] 
ri PHVA Opinions of this court, in repeated Gecisilons oO! Cri 
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Court of Claims, by the uniform acti 
accounting officers of the Treasury ), an of 
then Adam Badeau was immediately u 
of the appointment in the diplomatic r 


within the provisions of the act of 1 y SH) 


LZ 


If so included. his connection with the Army was sey- 


ered. He wasagain in civil life, holding a position under 


the (government tO which ani otheer In the military SCTV- 


ice of the Government is ineligible. 


| | . 


[fPappellant bie ts out of thie Army (iii thre 1 O+/) of May. 


IS6%, buy his Olli 4 oluntary cet hie could not atte rwards hye 
re-rnstat df /, MO} te ;* of the Priv sident. 


; 7 . 
fa. aL eould not re-enter thre Army except i) ay Manner pre- 
seribe ai / i] sé chon es ot cpticdl 


7 OT} the ( onstifution. 


Where there is a valid resignation and an unconditional 
acceptance of it. the econeurrence of which operated to re- 
move the incumbent from his oftice in the military service. 


or where for any reason he actually loses his position, noth- 
ing short ofa new appointment by the President, confirmed 
by the senate, can have the effect ot restoring him to that 
office. 


(Opinion Atty. Gen] Evarts 12 Ops., 555; Wimmack’s 
ase (97 ULS R&R. 426): Dubarry’s Cas 


t ps. 
Attv. Gaen ll. 603): 


> Bennetts Case (19 C. Cls.. 
9): Mektrath’s Case (12 C. Cls.. 584. 102 U.~ 
2 4VY6): Mill, rs (Yee (LOC. ¢ Is.. 338): Bad- 
eas ¢ axe (1. ¢ Ips. Atty ’ (4: nl. 107 ) : Blake "s 
(use (14 C. Cls., 462: 103 U.S. R., 227): Mont- 


a ae | 
(FOULCT YU S ( 112 / 19 t 7 ( "Ns... al ») ° }}. Nn? a 
Le Is. a): Pal, n'a Case i LOC. Cls.. 389): 
Me Blair’s Case (19 C. Cls., £ : | 


5°78 a lander / 
(tase (19 C. Cls.. 480). 


f 1X6 


hea 


Ste & 


Thete was no necessity for a formal resignation or a 
formal acceptance of 


i such re ssonation in the ease at bar. 


On the 19th of May, LS6o, Adam Badeau accepted and 
afterwards held the position of assistant secretary of lega- 
tion to London. April 28,1870, he was appointed and 
afterward held the position of consul-general at London. 

Under the provis! ms of the act of 1868 the acceptance 
or holding an appointment either in the diplomatic or 
consular service was equivalent to a resignation. Badeau 
accepted and held both. by such LCC ptance and holding, 
the place held by him in the military serviee was by 


the express terms of the statute vacant. 


The mere tact that Badeau’s name was printed in the 
\rmy Register as a retired officer does not include him in 
the list of “ every such officer now borne upon the retired 
list” within the provisions of act of March 3, 1868. 

The act of 3d of March. IS7oO supra, applies to office y's 
borne on the retired list. At the time of the passage of 
said act. Adam Badeau was not an otheer. He had by 
the terms of the act of 1868 supra, resigned, and his 
place Wiis vacated, 

‘‘ Borne on the list ’ refers to those retired officers law- 
fully on the list. 

It is not denied that the Army Register should contain 
in official list of officers of the Army, but it 1s claimed 
that the mere printing of a name on such list of a person, 
not an officer would not make the person so named an 


, ofhies r of the A rmv.” 


The claimant in this ease is not ineluded within the 


provisions of sections 1226 and 1256. Revised Statutes. 
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15 
ministers and consuls, judges of the supreme court.” Or, 
where by special law of Congress, the President is author- 
ized t appornt an madividual. the approval ot the Senate 
mav be implied by reason of the passage of the act itself” 


the Senate Aapprovins the appolntme nt when the law was 


’ 
> 


passed. 


} 
nferred by such laws should be 
at I to he In opposition to the Constitution, such laws 

i 


ield to the Constitution: not the Constitution to the 


sided — DPOsItTIOn WN the \rm\ 

ifter his resignation and the vacating of his plac would 

q either by new ay] Olitiment made by 

‘i. ’ +y , i 4 " . 4 

mstitutional power, or Dy 
—e — , ' 

of a special law authorizing him to make it. 

[1 . ‘ i, ae | 4] “? ‘ * ? ’ 2. ‘ r t 2 | y ° ‘ } 
fr i not claimed that a re appormncmMeyny Was ever mack 
= . — ' was as a Cane P 
e President. dle was recoonized as an officer in man- 


terms of the law of 1868, 


lest Opposition tO THe ¢ .press tel lS 6 th) 
pra. Lo give such recognition was not within the gen- 
{° ] } > , 
eral powers OF The resident. Ile was not empowered to 
+7 | } 4 
Lae i ayy SaRaN =p i f 


7 wa ot retroactive: the proviso under 


j } ‘ a —- , ‘ - " 
WHLICH ¢ laim Is mad dos = not inelude every otheet then 
} . }: } : } é< _ 
or theretotore on the list. lt Ores mnecludes every such 
i . . ,° . + > 
otheer now borne on the retired list. \s Badeau at the 


time of the passage of the act was not an officer of the 


Army, he was not included in the provisions of the act. 


é 


lf) 
The printing of his name on the list after he was out of 
" . . ; : . " . > 7 . 
the Army gave him no rights. he dropping of his name 


on May 7. 1878, di prived him of none; by its reprinting 


Tals >. IS 7S. hie acauired none, pPros- 
i 


‘ > i ‘ 
> | a | 
} { 1] ‘ {) 17 € dette ‘ 
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‘ ° }? . j sy : eS } ] : : cea 
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(i i f (if (277 f nD IS AR OFF CC Was Mnauihorized, 
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’ " . q : , * 
I Back lll Was hot Ill tne Lrmy “LCC Nav 19. 1S6OY, 
a 1, 42 ee ‘ itled 
itner on the active or retired tist, be Is not entitie to 


the Pay Or Aan (rm) oteer, Phe mapor part oft the claim 


T sail a . - on. See = 
Phe question still rematns that, having erroneously re- 


ceived pay, can he be required to return the same ? 
“ ; 


4% 7 ~ 


It was held by the Court of Claims in Collins’s ease (15 


‘ “7 ey 4 | j a] - . : - 
(’, Cls.. 34) that the President alone. or the President 

vit] ; ly | i. . rial ‘1, >? ~~Teran | | , So ‘a7 . | y ‘ “ar . 
With the adviee and consent of the Senate, by antedatinge 
‘ rT) meCQION | thy 1)? i > latacean 1 ] 1. , ; le ? 
i comm lon Withou LCOISIATLYV' QUTHOrityv.« cout hot 


ereate a lability on the part of the United States to pay 
him a salary for the time he was not in service, 

In the ease of Burehard (19 C. Cls.. 137). where an 
overpayment had been made, a judgment in favor of the 


(;overnment was rendered for such overpayment. 


lt Was he ld in Mill rs Crist 19 ¢ <n ‘Is.. ederal P whi re one 


— 


a: 


a 


mn 
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—s 
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one 
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Sestgentes 


res ia Henman ¥ ee -deietinencAiclin 


li Be ee ee 


l7 


claiming to he ‘ith ottieer rendered 1d) service, ana held ne 
official relation to the Government, money paid him for 
salary nay he recovered back, 

In Montgomery's case (19 C. Cls., 370), it was held that 
claimant must refund the money which he wrongfully 
drew from the Treasury for services not performed. 

(And see PBennett’s Case. 19 C. Cls.. 379: Palen’s 
(use, 19 CC. Cls.. 389: MekKlrath’s Case, 102 U. 
S. R., 426; Burchard v. The United States, U. 
S.R.176: Runkel’s Case. 19 C. Cls.. 396: Van- 
derslhice’s Case, 19 CC, Cls.. 480.) 


On the 23d of December, 1869, claimant was assigned 
to duty in the city of Washington as an officer of the 
Army, it being stated that the order was to date from 
December 6, L869, 

He drew pay December 6, 1869, to February 1, 1870, 
$396.92. 

The President had no authority to create a liability on 
the part of the Government, even with the consent of the 
Senate, by antedating lis assignment to duty. Claimant 
was not on the active list and was not entitled to pay by 
reason of such assignment by the President. | 

It is not in evidence that he at any time since his re- 
tirement has ever rendered any service in the Army. 

It is not pretended that he rendered any military serv- 
ice between 21st of February, 1870, and 3ist of October, 
1882, vet during which period he was paid as an officer 
on the retired list, when he was not holding a diplomatic 
or consular othee, the sum of 82,163.18. 


cy! ——). 
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Sinee his retirement in 1869 he has never been an ofti- 


Sa qr te pure. 


Cer of thr Yrmy a aL 
lf Is respect fully submitted t hist judgement should be ren- 


dered aeuihst \ lan Badeau Th favor oft thre LT nited States 


for the sum of S2?.560.10. 


kt. A. Howarpn, 
Assistant Attorney-General. 
i’. P. DEWEEs, 
Assistant Attorney. 
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UNITED STATES VS. J. M. CUMMING ET AL. l 
] | — Petition.— Filed VMareh 26. 1IS85.—./. R. 
In the United States Court of Claims. 
JOSEPH M. CumMMING AND HaAmILtTon J. 


Miller, as surviving partners of the late firm of | 
J. M. Cumming & Co., No. 11,573. Petition, 


' 
| 


US. 


| 
UNITED STATES. 


To the honorable the judges of the said Court of Claims: 

The plaintiffs hi It it). Dy Way ot po tition, all ve as follows . 

l. That the above-named Joseph M. Cumming, Hamilton J. Miller, 
and one William MeRoberts were in the year 1867 and prior thereto CO- 
partners in business together, under the name, style, and firm of J. M. 
Cumming & Co. 

IT. That during the said 1867 the same firm carried on business in the 
citv of New York as manufacturers, distillers, vendors, and exporters of 
whiskeys and alcohols ; having their New York place of business 
at OS and 60 Broad street, in said city, and having their manutac- 
tory in Cincinnati, Ohio, and having their distillery at Covington, 
Kentucky, the same being known as the “ Willowrun” distillery, and 
having anotherdistillery at Peoria, [Hlinois, for the manufacture of alcohols 


a 


for export. 

That the whiskevs and aleohols from these various distilleries were con- 
signed from thence to the city of New York, where the same were placed 
in bond under the supervision and direction of the internal revenue ofh- 
eers of the United States. 

[ft l. That at the time of the seizure and wrongful acts hereinafter set 
forth sad firm hac n) the [ nited states bonded warehouses, Os and HU 
Broad street, in the city of New York, a large quantity of whiskey stored, 
subject tothe revenue taxes of the United states, and the order of these 
petitioners to wit, upwards of eighteen thousand barrels, of great value to 
wit, of the value of about one million and a quarter dollars exclusive of 
the vrovernmental tax. 

IV. That inthe manufacture, consignment.and storage of the said goods 
in bond all the provisions of the acts of Congress in regard to the internal 
reventie Were Obs ryve q and performed. 

V. That while carrving on business as aforesaid, in strict conformity to 
the laws of the State of New York and those of the United States, and On 
or about the first day Ot September, L867, on Joshua I, Bailey, eolieector 
of internal revenue of the United States for the fourth collection district 
of the State of New York, by virtue of a general authority vested in him 
by the (rove rnment of the L nited States, seized the aforesaid property in 
the name of the United States for an alleged violation of the revenue laws 
thereof: that the said Bailey not only seized the aforesaid property, but 
in addition thereto seized and took possession, and in the name and by the 
authority of the at ren | ean earried away the books, papers, and correspond- 

ence of the said firm, and denied them all control thereof, and pre- 
. vented them from having any control over their aforesaid property, 

and that said books, pret pe rs, and corre spondence have never been 
returne 
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That said Bailey, in addition to the said seizure, effectually closed and 
stopped the business of the said firm, and expelled said firm from their 
place of business, in consequence of which the petitioners were thereafter 
disabled from transacting and carrying on business. 

VI. That the said whiskeys so seized and taken possession of by the 
said Bailey, in the name and authority of the said United States, were re- 
tained by the said Government of the United States, and in and under its 
control for a long period of time thereafter, to wit, until about February, 
1868, when part thereof only was returned, and that the portion so re- 
turned was in an injured, diminished, and depreciated condition. 

VII. That said seizure was wrongful, without cause, and was made, 
carried out, and consummated solely by virtue and authority of the United 
States, delegated to the said Bailey as aforesaid. 

VIUI. That prior to and at the time of the said seizure the said firm 
of J. M. Cumming & Co. were doing a large, prosperous, and lucrative 
business in the city of New York, haying a large domestic and export 
trade, and that the profits arising from the same amounted to about the 
sum of three hundred thousand dollars per year. 

That the whiskeys and alcohols manufactured, distilled, sold, con- 
signed, and exported by the said firm were well and favorably known, not 


only in the United States, but elsewhere. and that the name and eredit of 


the said firm was of great value, affording, as it did, a ready sale for their 
well-known commodities. 

That the credit of the said firm among the commercial and _ financial 
men, banks, and bankers in the State of New York stood high, which 
added to the prosperous financial and business character of the said 
firm, gave it high standing in said city of New York and elsewhere, as 

aforesaid. 
z That the said firm were constantly engaged in selling and in 
exporting their said whiskeys and alcohols, and were always prompt 
in making their deliveries and exports, and in furnishing a good quality 
of goods, ali of which tended to establish and continue their good name 
and business eredit aforesaid. 

That the business was well established, the firm well known, its goods 
highly appreciated, and that its business was increasing and growing, and 
would have increased to a very large extent if the same had not been 
broken up, ruined, and destroyed by the acts of the said United States 
Government through its accredited agent aforesaid. 


That the business earried on as aforesaid exceeded three millions of 


dollars per year, and was on the increase and would have inereased but 
for the wrongful acts aforesaid. 

IX. That the said United States, well knowing the premises, through its 
accredited agent aforesaid, and by means of the seizure, stoppage of the 
business, and wrongful acts aforesaid, effectually prevented these petitioners 
from earrying on their said business, ruined their credit and commercial 


standing, and prevented them not only from carrying out contracts of 


sales and exports already made, but prevented them from obtaining new 
orders or contracts, or doing any business whatsoever. 

X. That the said United States, through its aecredited agent aforesaid, 
not only seized the aforesaid eighteen thousand barrels of whiskey, but 
seized fifteen hundred barrels of superior old whiskeys of well-known 


<M 
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brands not subject to Government tax, and worth in the market about 
eight dollars per gallon, and that the said whiskeys when subsequently 
released by the said United States had so depreciated in value from evapora- 
tion, leakage, and decline in the market, and had been so injured by the 
acts of the defendant, that the same were worth and brought only from 
$1.75 to $2 per gallon. 
XI. In addition to this general damage and the general damage arising 
from the injurious acts of the said United States aforesaid, and the 
dD depreciation consequent thereupon, the petitioners by virtue of 
special and consequential damages allege and aver that in conse- 
quence of the wrongful acts aforesaid they lost the rent of— 


Stores Nos. 58 and 60 Broad street, then under a rental 


$10,000 per annum (actual loss)..............264 cence ee. 2. $5, 000. OO 
Salary of bookkeeper, at $2,500 per annum (actual loss) .... 1, 250. 00 
Salarv of warehouseman, at $1,200 per annum (actual loss)... 600. OO 

Salary of Thomas patie ‘r, representing Boyd, Miller & Co., of 

Cincinnati, at $5,250 (actual loss)................c cece ce cece ces 2, 625. 00 

Salary of bonded ¢ levi. at $1,500 per annum (actual loss). .... 750. OO 


Salary of first assistant clerk, at $1,200 per annum (actual 


_ loss) Re ae Te ee eae Tn et ee mee 600. 00 


900. OO 


gree COCO COOS COO CO COEE CEOS HEOOEOHOE: COREE OEE CEC OOEEEE SEeeesereee® 
Salary of bonded storekeeper, 182 days, at $4 per day (actual 
NE o cncaciidintmnwiiakeeedss edie: Mine Memes 728, 00 
Expenses of gauging, examining, labor, &c. (actual loss)...... 2, 500. 00 
Fire insurance on stock (actual loss) ree ee re 1, 200. 00 
$15, 753. 00 


That at the times aforesaid these petitioners were under contract obliga- 
tions to pay the said rent, and pay the aforesaid salaries, and that the 
gauging, examining, labor, &c., were done and performed by and under 
the direction of the officials of the said United States, selected by it for the 
purpose of testing the accuracy of the books of the United States warehouse 
keeper in respect to the aforesaid whiskeys, all of which, on examination, 
tallied and corresponded in every respect with the whiskeys on hand, and 
all of which showed and proved that no wrong of any kind had been com- 
mitted by the petitioners upon the internal revenue laws of the United 

States, or against the said United States. 
6 That the Government of the said United States was informed of 

the accuracy of the said books, and that they tallied with the 
whiskey of the petitioners in bond as aforesaid, and that such information 
was given by officials selected by the said Government to make such a re- 
port; and still the said United States, in affirmation of the aforesaid acts 
of the said Bailey, through the officers of the Internal Revenue Depart- 
ment continued the said seizure, and deprived the said petitioners of their 
property and prevented them from obtaining possession thereof for a long 
time thereafter and until a second examination was made under the diree- 
tion of the defendant, both of which resulted in finally proving to the sat- 
istaction of the said Government that no wrong of any kind against the 
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revenue or other laws of the United States had been committed by these 
petitioners. 

That the said petitioners sustained a loss on the eighteen thousand barrels 
of whiskeys aforesaid by depreciation, fall in the market, evaporation, leak- 
age, and injury, and the like, amounting to the sum of $360,000, and 
that they sustained a loss on the fifteen hundred barrels of old superior 
whiskeys by depreciation and the like, amounting to the sum of $360,000, 
and that the sum oft Ss] ") herein betore referred to was paid by the peti- 
tioners for fire insurance on the aforesaid stock, while in the custody of 
the said United States under the seizure aforesaid, 

That by reason of the destruction of the business of said petitioners they 
were Injured in their good name and reputation as a firm, and were pre- 
vented from making profits which they otherwise would have made on 
contracts then existing and which they might, could have and would have 
made, but forthe wrongful seizure aforesaid, and that such loss and dam- 
age amounts to at least the sum of S600,000. 

XJ1. That notice of the aforesaid claim was given to the said United 
States and yet the same has not been paid, nor any part thereof, and that 
the petitigners are entitled to recover the aforesaid damages as they have 

been advised and believe. 
7 XITL. That by an act of Congress approved February 26th, 1885, 
these petitioners were permitted to bring action against the said 
United States in the Court of Claims to recover the aforesaid demand and that 
a copy of the said act is hereto annexed and 1s made a part of this petition ; 
and that jurisdiction thereby was conferred upon this court to hear and 
determine the same. 

That said act passed both Houses of Congress and received the approval 
of the President, and became a law of the United States on the 26th day 
of February, 1885. 

NIV. That the plaintiffs and all the members of their firm were, at all 
times aforesaid, citizens and residents of the United States, and that they 
have at all times borne true faith and allegiance to the Government of the 
United States, and they did not, in any way, voluntarily aid, abet, or give 
encouragement to rebellion against the said Government. | 

That the petitioners, as surviving members of their said firm, jointly 
own the aforesaid claims and demands, and that their interest therein re- 
sults from their ownership of the property and business aforesaid prior to 
and at the time of its seizure. 

That the legal representative of their deceased partner will have an in- 
terest in the recovery herein after the same is collected and reduced to 
possession by these petitioners, and after all the debts and obligations of 
said firm are paid by these petitioners (if any should still appear existing 
or unpaid), 

That their said deceased partner departed this life on or about the 7th 
day of January, A. D. 1876, and that Edward Amann, as his exeeutor, 
represents his estate, but will make no elaim to the damage claimed herein 
until the same have been reduced into possession by these petitioners as 
surviving members of said firm and until said firm’s obligations, if any, 
are discharged ; and that the recovery here sought has the sanction and 


approval of the said leva] representative. 
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XV. That these plaintiffs are the only persons entitled thereto 
8 to the recovery herein, and that there are no credits or offsets thereto, 
and that the plaintiffs are justly entitled to the amount claimed 
from the United States as they have been advised and believe. 
Wherefore the petitioners pray for judgment herein for the aforesaid 
claims, aggregating the sum of one million, six hundred and thirty-five 
thousand, seven hundred and fifty-three ($1,635,753) dollars, with lawful 
interest from the time of said seizure, computed upon the actual loss suf- 
fered, and which interest is claimed by way of damages directly resulting 
from said wrongtul acts. 
The petitioners also pray that they be awarded the costs of the present 
proceeding. 
JOSEPH M. CUMMING, 
HAMILTON J. MILLER, 
Petitioners. 
MicHAEL JAcOBs, 
Attorney for petitioners, 5 45" Broadway, New York City, | ew 


STATE OF NEW YORK, 
City and County of New York, ss: 

On this 16th day of March, 1885, before me personally appeared Joseph 
M. Cumming, one of the petitioners herein, who made oath that he knows 
the contents ot the forevoing yo tition, and that the saume.are true ot his 
own knowledge except as to those matters therein stated to be alleged 
upon Information and belief, and as to those matters he believes the same 
to be true. 

JosEPH M. CUMMING. 


Sworn. taken. and subseribed to before me this 16th day of March. 


LR885. 
[SEAL | HERMAN Fox. 
Notary Publie, N. y. Co. 
i) STATE OF NEW York, City and County of New York, ss: 


[, Patrick KEENAN, clerk of the city and county of New 
York, and also clerk of the supreme court for the said city and county, 
the same being a court of record,do hereby certify that Herman Fox, before 
whom the annexed deposition was taken, was at the time of taking the 
same a notary public dwelling in said city and county, duly appointed and 
sworn and authorized to administer oaths to be used in courts in said State, 


and for general purposes, and that his signature thereto is genuine, as | 
verily believe. 
[n witness whereof I have hereunto set my hand and affixed the seal of 
the said court and county this 25th day of March, 1885. 
| SEAL. | PaTRicK KEENAN, 
CTerl 


STATE OF OHIO, City of Cincinnati, ss: 
On this 21st day of March, 1885, before me personally appeared Ham- 


ilton J. Miller. one of the petitioners herein. who made oath that he knows 
the contents of the foregoing petition, and that the same are true of his 
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own knowledge except as to those matters therein stated to be alleged 
upon information and belief, and as to those matters he believes the same 
to be true. 
HAMILTON J. MILLER. 
Sworn, taken and subscribed to before me this 21st day of March, 1885. 
[SEAL. | H. R. Propasco, 
U7. S&S. Commissioner, So. Dist. Ohio. 


10 | PRIivATE—No. 113. | 
AN ACT for the relief of Joseph M. Cumming, Hamilton J. Miller, and William Me- 
Roberts. 

[> if enacted hy thre Se nerte and Howse of Represe nteatirs Ss of the United 
Statesof America in Congress assembled, That Joseph M. Cumming, Ham- 
ilton J. Miller, and William MeRoberts, late copartners in the business of 
commission merchants and bonded warehousemen in the city of New York, 
be permitted to sue in the Court of Claims; which court shall pass upon the 
law and facts as to the lability of the United States for the acts of its ofh- 
cer, Joshua FF. Bailey, by reason of the seizure, detention, and closing up of 
the commission houses and bonded warehouses of said copartners, for the: 
breaking up and interruption of their said business, and for the seizure 
and detention of the property, books, and papers in and connected with 
said business, by Joshua I. Bailey, collector of internal revenue for the 
fourth internal-revenue district of said State, or by said Bailey and other 
internal-revenue officers. The United States shall appear to defend against 
said suit, and either Dbarty may appeal to the Supreme Court as in ordi- 
nary cases against the United States in said court ; and said suit mav be 
maintained, any statute of limitation to the contrary notwithstanding. 

Approved, february 26, LSS>. 

Department of State, Mareh 5, 1885. 

A true copy. 
SEVILLON A. Brown, 

( hief Clerk. 


| I — Trav rseé. 


i 


In the Court of Claims of the United States, December term, A. D. 1884. 


CuMMINGS & MILLER ) 
Mx. No. ] Ys 
THe UNirep Srares. } 

And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said claimants 
have at all times borne true faith and allegiance to the Government of the 
United States, and ha not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such ease provided, denies the said 
allegations, and asks judgment accordingly. 

THOMAS SIMONS, 
Assistant . i ftorney-Ge neral. 


Filed April 9, 1885.—J. R. 
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JOSEPH M. CumMMING ef al. 
 _ No. 14573. 
THe Unrrep SrarTes. 


FINDINGS OF FACT. 
The court upon the evidence in this case finds the following facts : 
I. 


During the month of September, 1867, and for a long time prior thereto 
the firm of J. M. Cumming & Co., wholesale liquor dealers, occupied the 
building in the city of New York known as No. 60 Broad street, and a 
part of the building known as 58 Broad street. Joseph M. Cumming, 
one of the firm, was authorized to kee pa bonded warehouse under the 
internal-revenue laws on the premises. The basement of the building No. 
60 was used by the firm for the storage of free goods, that 1s to say, of 
whisky and liquor manufactured anterior to the laying of an internal- 
revenue tax, or of liquor upon which the tax had been paid. The first floor 
Was used as their place of business, The upper Hoors of the LWo build- 
ings constituted the bonded warehouse of J. M. Cumming & Co., in which 
the goods of the firm were stored and bonded. - At this time and previously 
Hamilton J. Miller and William M. Roberts, two of the partners, were 
likewise partners in the firm of Boyle, Miller & Co., of Cincinnati, and as 
such were engaged in the production of distilled spirits in Cineinnati, Cov- 
ington, and Peoria. It does not appear that J. M. Cumming was inter- 
ested in the firm of Boyle, Miller & Co., or that he was in any way en- 
gaged in the production, Sl aie. > or rectification of distilled spirits. 
The following are the application, the bond, the approval, and the au- 
thoritv under which Cumming was keeping a bonded warehouse on the 


pore mises referred to: 


. ° . . , ,) . . . 
“tt? ,) of a. M. a, HWigTLidid, mith MCCOM PA Yytihg pape rs, jor thi ereation 
‘) e fy ha pi¢ /, f / Mead e*¢ rh pli Ne : f iff INS B. Pi sf \ cP (}( } Bir if if st.. \ 4s" } ork. 


81 BEAVER STREET, 
(OvER INTERNAL REVENUE EXPORT OFFICE) 
New York, April 8, 1867. 
Sir: I desire to have established as a bonded warehouse, Class B, for 
the general storage of distilled spirits in bond under the internal revenue 
acts, a portion of the store sitnated at No. 60 Broad street, in this city, 
and in your collection district. 
The entire building is » teet — 
with a veblar unde saeaitie ta it: is of brick, built in agreement with the re- 
quire meuts of the fire laws: has aslate roof, and iron shutters in the rear. 
The portion which I wish to bond is the first, second, and third lofts, 
or second, third, and fourth floors, the dimensions of each being, from 
outside to outside, 25 by 80 feet, capable of storing about 1,700 barrels of 


yy 80 feet deep, four stories high, 
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spirits in all. The cellar is occupied for the storage of weneral merchan- 
dise, and the first floor as a store for the transaction of business in general 
merehandise. The premises are adjoined on either side by similar. fire- 
proof stores. One of these stores, No. 58, is 00 upied by me, and a portion 
of it IS bonded for the (TOT ral <toragve of distilled spirits in bond under 
the internal revenue laws. The bonded portion of that store will be made 
to connect with No. 60. or with that portion of No. 60 for the bonding 
of which this application is made. 
Les As CO insurance, the building In rated first class, The required 
certificate of officers of two insurance companies, that the premises 
for the bonding QO] which this application I~ made are =uitable for the pur- 
pose applied tor and are insured at the lowest rates, 1s subjomned hereto. 
Very respecttullvy, vour obedient servant, 
| | an JosepuH M. CuMMING. 
Hon. SHERIDAN SHOOK, 
Collector fit rnval it “epee 32nd District. New York. 


; 4 o~ : , 
Know all men by these presents, that we, Joseph M. Cumming, resid- 
ine at No. 174 Second avenue, New York City. as principal, and Thomas 


Thacher, residing at TOS East 36th st... New York City. and Andrew 


(7ross. residing ‘ut 26 Park aVvVeNnIUE., NX. Y. ( ‘ity , ad sureties. are held and 


firmly bound unto the United States of Amertea in the sum of fitty thou- 


sand dollars. for thre paivi ()] yoich, Well The tru ti) 1 ¢ I) if O tiie 
[ nited states, we bDInd oul Cs ar ners, executol unc LPI! ors 
- ° } } . : p - " , . 

ointly anc severally. OY Lhese presents, as WItThCSs OL hand and seals, at 


New York, this tenth day of April, erehteen hundred and sixty-seven. 
| ) | hat if the above -hbounden prin- 


— 
~< 
| 
~ 
j 
J 
~— 
—— 


Phe eondition ) 
cipals, ‘fig either ray Them. or ¢ thie i 7 ther heirs. ePXeCLUTOrs, administrators. 
| = . . 
he Provistons and require- 


4 —— : ae ; 
or assigns, shal comply Im) add respects with t 


} 
' 


ments of the warehousing and mternal-revenue aws and the reguiations 


of the Treasury Department made in pursuance thereof, and 


exonerate 
ana hold the nited States ana its otheers harmless rom or on aecount 
of any risk, loss, or expense of any kind or description connected with or 
arising from the deposit or keeping of any goods, wares, or merchandise 
that may be deposited in the warehouse herein described, under the pro- 
Visions oft lth Fay NoW ECXISTUNS oF he reatter nacted., Or thy it mAaV Hbe de- 
hNai-revenule 
laws, and shall not store in the warehouse known asthe bonded warehouse 


of Joseph ME. Cumming, situated at No. 60 Broad st... New York City. 


) } ee } } } : z 
any other woods, wares, or merehandise than those duly bonded tor ware- 


° . . } } 4 ee } : ! a 
posited therein after beine seized or distrained under the inte 


housing and designated to be deposited in such warehouse by the internal- 
revenue laws, and ordered to be deposited therein by the collector or by 


his officer in charee, or those seized or distrained under the internal-reve- 
nue laws, and shall pay to the proper officer, monthly, the salary of the 
officer or officers in charge of said goods, wares, and merehandise, and 
shall sately keep all woods stored therein, and shall deliv the same to 


aia : : ; , a ‘ 
leetor Of 1nterai revenue. looking to the owner ol said 


a 


the order ot the eo} 
voods for the storage and eharges, and shall not remove nor sutter to be 
removed from said warehouse any goods, wares, or merchandise stored 
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therein without lawful permit, and without the presence of the officer 
having custody thereof, or, in case of such removal, shall pay to the col- 
lector of internal revenue for the district the value of the merehandise so 
removed, and five thousand dollars as liquidated damages for such re- 
moval, then this obligation to be void: otherwise in full foree and 
virtue. 

JOSEPH M. CUMMING. 

THOMAS THACHER. 

ANDREW GROsS. 


aswel 
Approval. 
S 


INTERNAL REVENUE 


44 


¢) 


32d COLLECTION Disrricr, STATE OF NEW YORK, 
Ni iv? Vork. Apri LQ). 1867. 


Heau McCunuocn. 


Ne (*7°¢ fey 


P ray 
‘>/ ag : —e, } 
sot] Oy fsii¢ Treas) fj - 
‘ ‘ : 


Sir: [ have examined into the matter of the penalty as prescribed in 
the bond given by J. M. Cumming for bonding the warehouse at No. 60 
Broad street, in this CIty, and also as to th responsibility of the obligors 
that the penalty Is ample, and the obligors 


i 
: | 


therein named. ana cli) satistied 


perfectly responsit ana abundantly able to resp nc in case otf non-com- 


pliance of any of the conditions of said bond. I am also of opinion that 
the application of J. M. Cumming should be granted. 
Verv respectfully, vours, 
SHERIDAN SHOOK, 
(ollector. 


TREASURY DEPARTMENT, April 15th, 1867. 


Sir: There have been received at this D partment then application of J. 
M. Cumming, esq., dated April 8, 1867 (with accompanying pa- 

in premises, to wit, the Ist, 2d, and 3d 
lofts of premises situated No. 60 Broad street, N. Y. City, in the 

32d collection district of N. Y¥., to be a bonded. warehouse of elass B, 


I4 pers}, for thecreation of certain 


under the | .-. Internal-revenue laws, for the o neral storage ol roo0ds rs 


| 


provided in said laws (petroleum and its products excepted), together with 


your certificate ot CN nination and PeCOEILILME ndation, dated April 12, 


1867, that the Secretary approve said application and its accompanying 


al 


certified COpPy ot bond. 

You are respectfully informed that, by direction of the Secretary, said 
application is hereby granted, and the certified copy of the bond .pertain- 
ino thereto hereby approved, of which you will please notify the collector 
of said district. 

The papers in this case are herewith returned. 

Very respectfully, 
J. Fo. HARTLEY, 


Assistant nT, eretary OT thre Tire “Suri, 


To the CoMMISSIONER OF INTERNAL REVENUE. 
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[n consequence of the Internal Revenue Regulations, Series 5, August 
1867, forbidding any other business in distilled spirits tO be carried 


on na building used as a bonded warehouse, and requiring that none of 


the warehousemen should be engaged in the production of distilled spirits, 
Thomas Miller, a clerk or superintendent of Cumming & Co., on the 12th 
September, ire applied to the collector of the thirty-second district for 
authority to keep a bonded warehouse at 58 and 60 Broad street; and the 
claimants, Joseph M. Cumming and Hamilton J. Miller, were his bonds- 
men. This application was approved by the collector, and on the 28th 
September, 1867, the appointment was made by the Secretary of the Treas- 


} 


ury. Miller did not, in fact, own the warehouse, nor have any right of 


property or possession t herein, the buildings being rented by Cummings & 
Co., who continued in the eccupaney as stated in subsequent findings, and 
paid the rent thereof while Miller continued to be a clerk in thei a employ- 
ment. It does not appear that these facts of Cummings & Co.’s interest 
in the premises, and of Miller being one of their clerks or employés, were 
either diselésed to or concealed from the collector and Internal Revenue 
Department at the time of application. The following are the applica- 
tion, approval, bond, and appointment above referred to: 


Application of Thomas Miller. math accompanying papers, | for thre ereation 
Oo; premises + Qs and H() Broad s treet, New York. fre ¢Z hond: d warehouse 


( lags 5. 


? 


NEW YorkK, Sept mber LPth. L867. 

Sir: I desire to have established as a bonded warehouse, Class B, for 
the general storage of distilled spirits in bond under the internal-revenue 
acts, the premises situated at and known as Nos. 58 and 60 Broad street, 
in the city of New York, and in vour collection district. 

These premises are on the west side of Broad st., between Beaver st. 
and Exchange Place, are built of brick, four stories high, with a cellar 
under each; each has metallic roof, iron shutters and doors. The cellar of 
No. 58 is 110 by 21 teet. the first and second Hoors are AO) by ? | feet, the 
third Hoor is | LQ) by 21 feet. the fourth Hoor 1s 8O by 1 feet : the cellar 
of No. 60 is 110 by 22 feet 9 inches : the first, second, third, and fourth 
floors are each 80 by 22 feet 5 inches. The whole are capable of storing 
),924 bbls. of distilled spirits. 

The buildings are adjoined on either side by similar stores. They are 
rated as to insurance first class by the standard surveys of the New York 
Board of Fire Insurance Companies, having been erected in agreement 
with the requirements of the fire laws. 

The required certificate of officers of two insurance companies is sub- 
joined hereto. 

Very respectfully - your obedient servant, 
THos. MILLER. 

5.524 bbls. —=862,500. 


Hon. SHERIDAN SHOOK, 
(Collector of Int. Re U. 22nd Dist.. Ne if York. 


* ee 


ae 


* < e 
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Unirep Srates INTERNAL REVENUE, 
COLLECTOR’S OFFICE, 3832p Districr, New YorK, 
New York City, Sept. 20, 1867. 

This is to certify that the number of warehouses, Class B, already es- 
tablished in my district is not sufficient, and that the establishing of an 
additional bonded warehouse is absolutely necessary for the storage of 
bonded goods which may arrive or be produced in this dist. 

[ also certify that Thomas Miller, the applicant for bonded warehouse 
No. 58 and 60 Broad st., New York City, is not engaged in the produc- 
tion, redistillation, or rectification of distilled spirits. 

| also certify that the building oftered as a bonded warehouse is satis- 
factory in respect to location, construction, dimensions, and the means pro- 
vided for receiving safe custody of the merchandi-e; whatever may be stored 
therein, is in every particular in accordance with law and the regulations 
of the Department. 

SHERIDAN SHOOK, 
(Collector. 
Bond. 


Know all men by these presents that S oo Miller. as principal, 
and Hamilton J. Miller and Andrew Gross and Joseph M. Cumming, as 
sureties, are held and firmly bound unto the United States of America in 
the sum of sixty-eight thousand dollars, for the payment of which, well 
and truly Lo be made to the United States. we bind ourselves. our haira. 
executors, and administrators, jointly and severally by these presents, as 
witness our hands and seals at New York this twelfth day September, 
eighteen hundred and sixty-seven. 

The condition of this obligation is such, that if the above-bounden prin- 
cipals, or either of them, or either of their heirs, executors, administrators, 
or assigns, shall comply in all respects with the provisions and require- 
ments of the warehousing and internal revenue laws, and the regulations 
of the Treasury Department made in pursuance thereof. ail: acini 
and hold the United States and its officers harmless from or on account of 
pe J risk, loss, or a of any kind or deseription counected with or 
arising from the deposit or keeping of any goods, wares, or merchandise 
that may be deposited in the warehouse herein described, under the pro- 
Visions of any law now existing or hereafter enacted, or that may he de- 
posited therein after being seized or distrained under the internal revenue 
laws, and shall not store in the warehouse known as (Nos. 58 and 60 Broad 
st’s) bonded warehouse of Thomas Miller. situated in) New York, any 
other goods, wares, or merchandise than those duly bonded for warehous- 
Ing and designated TO be deposited in such warehouse by the internal reyv- 
enue laws, and ordered LO be deposited therein by the eollector in charge, 
or those seized or distrained under the internal revenue laws, and shall 
pay to the said collector. monthly, the salary ot the otheer or officers ip 
charge of said goods, wares, and merchandise, and shall safely keep all 
goods stored therein. and shall deliver the same to the order ot the eol- 
lector of internal revenue, looking to the owner of said ror wis for the stor- 
age and charges, and shall not remove, or suffer to be removed, from said 
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for the district the tax upon the merchandise so removed, : 
thereto the value Or Tie roods, wares and Pie rehandise s() removed, and 
five thousand dollar is | pull lated damage s for each such removal, then 
this obligation to be void therwise to be and remain in full foree and 
virtue, 
THromas MILLER. 
Hawinron J. MEILLER. te» 
ANDREW GROSS, 
JoserpH M. CUMMING. 
lL ppoimntment, 
Ty sURY DEPARTMENT, Sept. 28th, 1867. 
SIR: There have bee) ‘{ this Department thy application ot 
Thomas Miler. = datecd septenibel 2. S67 (with accompany ie papers 
for the creation of certain pi ses, to wit, the four-story brick building 
situated No. 58 and 60 Broad street, N. Y. Citv, in the 32d collection 
district Ol N. ... to by a bond varehouse ot ( Iss I. under the OF ‘. 
internal revenue laws tor the general storage of @oods, as provided in said 
law S (pr trol um and its } “duets ¢ xcepted , Lous ther with vour e rtifieate 
of examination and recomme ion, aated sept 26, 1867, that the Secre- 
Approve ~ ic cup poiie boodb i ct | 1c Mpa in) rcertified copy ( t bond. 
16 uo are respect! formed that do application 1s hereby ~~ 
cranted, and the certified copy of the bond pertaiming thereto hereby 
approved, of which you please notify the collector of said district. | 
The pce pre rS wt} Tih] (*s) it | é turned. . 
Very respect 
Hl. MeCunbocnu, 
sSeepre#»e a thy, Preasury. 
lo the Covwwls con ()] TERNAT REVENUI 
II. 
In Octol LS 4 ( nhattvy Was a revenue otheer acting under 
Joshua I. Bailev. collect fourth internal-revenue district. Cmnthe 
L7th October, 1867, the t wine letter isesent by the Commissioner of 
Internal Revenue to the said leeto) | 
Treasury DEPARTMENT, ra 
Orrick OF INTERNAL REVENUE, 
Weshington, October 17th, 1867 
My Dear Str: I went with Mr. Conatty to the Secretary, and te the 
secretary I read vour l [terto me, a i Wwe there had conterence Wn relation 
to its subject-matter 
One object to be attained by the organization of the revenue board in 
New York was to correct existing jealousies between local officers and ob- 
viate complaints from collectors that neighboring collectors and their dep- 
uties were authorized to make seizures 1n their districts. bd 
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In the instrument signed by the Secretary and myself, under which the 
board was organized, it was provided that ‘“‘ Such revenue officers as may 
be designated by said board will be specially authorized by the ¢ ‘ommis- 
sioner of Internal Revenue to make seizures within said districts, and are 
hereby required to report all seizures minade to the said board and also to 
the collector of the district in which any seizures are made, and all special 
authority heretofore conferred on any officer to seize property within the 
said districts, or either Ol them. Is hereby revoked.” 

Now to give authority to your deputies to seize outside your district 
would be in violation of the arrangement made at the organization of the 
board, and precedent would be established under which serious trouble 
might hereafter arise. I have accordingly sent three authorizations, with 
blank address, to Mr. Parnell who will fill the same with the approval of 
the board upon your recommendation. 

Mr. Parnell and his associates will co-operate with you, 1 am sure, by 
every means In their power for the enforcement of the law and the punish- 
ment of fraud. 

[ have talked very fully to Mr. Conatty upon the whole subject and he 
will report to you, 

Both the Secretary and myself earnestly desire to fully sustain efficient 
otheers. 

Very truly yours, 
Kk. A. ROLuIns, 
(ommissioner. 
J. F. Bartiey, Esq., 
Collector 4th Dist., New York. 


On the 7th November, 1867, the following letter was sent by Collector 
Bailev, ot the {th district. to ‘olleetor Shook, ot the 32d. in which district 
the bonded warehouse 58 and 60 Broad street was situated : 


61 CHAMBERS St.. 7 Nov... 767. 


Str: I will thank you to give an order to allow Inspectors Barrows & 
Conatty, with a general inspector, to visit the warehouses of Cumming & 
Co., as I have reason to believe that a fraud on the revenue is being prac- 
ticed there. 

[ am, respt. and truly, 
J. F. BAILEY, 
Collector. 
SHERIDAN SHOOK, 
Collector se Dist. 
17 On the 21st Novembe r, 1S6¢, the following letters were sent by 
Collector Bailey to Collector Shook : 


61 CHAMBERS STREET. 
(OFFICE OF COLLECTOR OF INTERNAL REVENUE, 
New York, 21 Nor... 1867. 
Str: I have to request that vou will direct all shipments from the 
warehouse of Cumming & Co., 60 Broad street, to be suspended. There 
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are irregularities connected therewith that require thorough examination, 
and it is requisite to this end that removals should not be allowed. 
[ am, respect. and truly, 
J. KF. BAILey, 
( ollector. 
SHERIDAN SHOOK, Esq., 
(Collector 2? Dist. 


(61 Chambers street, oftice of collector of internal revenue, fourth district, State of 
New York, ] 
NEw York, 21 .Nor., 1867. 
Srr: Will you please to authorize Mr. Barrows to visit the warehouse 
of Cumming & Co., Broad st., and also to compare with the bonded 
books. 


Respt., 
J. F. BAILEY. 


( ollector. 


SHERIDAN SHOOK, Esq,, 
(Collector 322 Dist. 


On the 22d November, 1867, Deputy Collector Wm. H. Barrows made 
a report in writing to Collector Bailey, setting forth certain alleged irregu- 
larities in the bonded warehouse 58 and 60 Broad street. 

On the 22d November, 1867, James Moncrief, esq., a lawyer in New 
York, on behalf of the claimants, sent the following letter to Collector 
Shook : 

[Law office of James Moncrief, Nos. 5 and 7 Nassau street, between Wall and 
Pine str’s.] 
NEW York, 22d Nov., 1867. 
SHERIDAN SHOOK, Esq., 
Collector of Internal Re vEeMMe : 

Sir: As counsel for Messrs. J. M. Cumming & Co., of Nos. 58 and 
60 Broad street, In your district, [ wish you officially to state the reason 
for free whisky being found upon the premises—the two stores now being 
a bonded warehouse. An early reply will oblige. 


Yours, respect., 
JAS. MONCRIEPF. 


On the 23d November, 1867, Collector Bailey made the following re- 
port to the Commissioner of Internal Revenue : 


[61 Chambers street, oftice of collector of internal revenue, fourth district, State of 
New York. ] 
NEW YORK, 23d Nov., 1867: 

Str: In the matter of seizure of Cumming & Co.. 60 Broad st.. I 
have to report that a thorough examination of their bonded warehouse 
has been made by Deputy Wm. H. Barrows, and irregularities of the 
grossest character have been proven. I did not feel warranted until the 
L5th inst. in making a seizure, although there were sufficient facts in my 
ossession to warrant whatever degree of surveillance might be necessary. 
On the 15th [ sent an order to keeper who had been placed on their 
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premises for observation not to allow removal of spirits. This was in 
order to take control of their shipments, so far as to keep accurate account 
of everything going into or coming out of their warehouse, but shipments 
were not interfered with except to that extent. T'wo days ago, however, 
[ notified Messrs. Cumming & Co. that I should seize on the street any 
spirits of theirs going out of their store. This action is fully warranted 
by the facts in the case, and rests on grounds not affected by the recent 
decision ot the Hon. ( ‘ommissioner in respect to spirits in bond. 
Among the irregularities is a deficiency in the bonded account 
18 amounting to several hundred barrels, a detailed statement of which 
has been made up and will be submitted early in the coming week. 
[t is not desirable that the evidence should be spread out, but early in the 
week decisive action will be taken. 
Resp. and truly, 
J. F. BAILEY, 
Collr Int. Rev. Ath Dist., N. Y. 
Hon. KE. A. Ronuins, 
Cliom. Int. Per. 


On the 25th November, 1867, Collector Bailey sent the following let- 
ter to Collector Shook : 
(61 Chambers street, ottce of collector of internal revenue, fourth district, State of 
New York, } 
NEW YORK, 25 November, 1867. 
My Dear Sir: This morning I was advised that 270 bbls., or there- 
abouts, of spirits was to be removed from warehouse, 60 Broad st. I will 
thank you to furnish me with the marks of this lot, as there are certain 
lots in the warehouse in regard to which there are irregularities that require 
investigation. On being furnished with the marks I will state to you 
whether it is a part of suspected lots. 
[ am, resp’t’y, 
J. F. BAILey, 
Collector. 
SH. SHOOK, Esq., 
('o//e elor My Dist. 
()n the 29th November, L867, the following letter was sent by ( ‘ollector 
Bailey to Colleetor Shook : 
[61 Chambers street, oftice of collector of internal revenue, fourth district, State of 
New York. ] 
New York, 29 November, 1867. 
Str: In consultation with Deputy Harland, on Wednesday, he advised 
the closing of the warehouse of Cumming & Co., 60 Broad st., and the 
making no more removals. Under these circumstances I have to ask that 
you will give no further permits for removals until the Hon. Commission 
shall have taken action in the premises. 
[ am, respectfully and truly, 
J. F. BAILEY, 
(oll. elor. 
SHERIDAN SHOOK, Esq., 
Collector 32 Dist. 
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On the od December, 1867. Collector Shook ordered Inspector Appel 
to make an examination of the bonded warehouse by the following letter : 
| United States internal-revenue collector's oftice, 32d district. New York. | 

New York Crry, Dee. 2, 1867. 
My Dr AR SIR: In ELC'e ordance \ ith an understanding had between Mr. 
Dep’y (‘ommissioner Harland and myself, at a recent interview. I have to 
request that vou will proceed to the bonded warehouse at Nos. 58 and 60 
Broad St.. and make cl thorough examination of the storekeeper account, 
of the number and contents of the packages, and of the general eonduct of 

the affairs of the said warehouse. 
Verv respecttully, 
SHERIDAN SHOOK, 
( ollector. 


Major APPEL. 


On the 2d December, 1866, cnet Appel, Palmer, and Johnson, rev- 
enue officers, made an examination of the bonded warehouse, and on the 
7th December, 1867, General leapt Stevens, who had assisted in the 
examination, made the following report to Appel: 

NEW York, December 7, 1867. 
Major APPEL: 
Sir: In obedience to your instructions [ have made an inspection of 
the entire lots of high wines, alcohol, cologne spirits, and old whisky, 
19 stored in the bonded warehouse of Cumming & Co., No. 58 and 
60 Broad st., N. ¥.; i found all voods to agree with the marks on 
the packages. 

[ inspected each of the several lots separately ; some of the whiskies were 
very old and choice, One lot of 315 barrels, said to be taken out “ for 
change of package” and returned, I found to be an old whisky of fine 
grade, 

In my inspection of the whole stock I found nothing irregular or con- 
trary to the general condition of all warehouses I have ever seen. 

KreD. A. STEVENS, 
U, S, (fen'l Inspector, $33 New st, 


On the 7th December, 1867, the following letter was sent by Collector 
Shook to Appel : 


» 


[United States internal-revenue collector's oftice, 32d district, New York. ] 


NEW York, December 7th, 1867. 

My Deae Sir: In reply to yours of this date requesting me to state 
officially the reason why free whiske ‘vy was found on the premises ot Mess. 
J. M. Cumming & Co., Nos. 58 and 60 Broad st., the same being now oc- 
cupied as a bonded warehouse, [ have to say that prior to Oct’r Ist the 
bonded premises at the above place consisted of the two upper floors of 
No. 58 and three upper floors of No. 60. The two lower floors and cel- 
lar of No. 58 and the lower floor and cellar of No. 60 were free premises, 
in which was permitted, under the regulations then in force, the storage of 
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THE UNITED STATES, Al 
Josepn M. C1 

ton J. Muller. 

the late firm of 

('o. 


JOSEPH M. C1 
ton a. Mill Te 


the late firin of a. 


+ | 
Lo., appellants, 


THE 


CROSS APPEALS FROM Til 


BRIEF FOR THE UNITED STATES 


Iu the Supreme Court of the United States. 


OcToBER TERM, 1888. 


THE UNITED STATES, APPELLANT, } 
vs. | 
JOSEPH M. CUMMING AND HAMIL- | 1, 
ea >No. 1080. 
ton J. Miller, surviving partners of 
the late firm of J. M. Cumming & 
Co. 


JOSEPH M. CUMMING AND HAMIL- ) 
ton J. Miller, surviving partners of 
the late firm of J. M. Cumming & | 
Co., appellants, ; 

vs. 
THE UNITED STATES. J 


No. 1081. 


CROSS APPEALS FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


STATEMENT. 


The facts set forth in the findings of the court below 
are printed in the record. Of these the following only 
are deemed material to the appeals : 

On April 8, 1867, Joseph M. Cumming, one of the 
claimants in this suit, made an application to the Treas- 

14034-——1 


~~ 


ury Department of the United States for permission to 
establish a general bonded warehouse under the internal- 


revenue acts in certain parts of a building known as No. 60 


Broad street. in the citv of New York. The parts of 


the building whieh he désired to bond consisted of the 
first, second, and third lofts or floors. These floors had 
a capacity for storing about 1,700 barrels of distilled 
spirits inall. In that application, Cumming stated that 
the cellar of the building mentioned was then occupied 
for the storage of general merchandise; that the first 
Hoor of the same building was then occupied as a store 
for the transaction of business in general merchandise : 
and that a portion of the adjoining premises, No. 58— 
also occupied by him—was then bonded for the general 
storage of distilled spirits in bond under the internal- 
revenue laws. He proposed in his application to connect 
the bonded portion of premises No. 58 with the floors 


of premises No. 60, for the bonding of which the appii- 


cation was made. (Transcript of Record, pp. 7, 8.) 
The law under which this application was made reads 
AS foilows: 


And be it further enacted, That general bonded ware- 
houses, for the storage of spirits or: other merchan- 
dise allowed by law to be placed in bond to secure 
the payment of the internal revenue tax thereon, orthe 
exportation thereof, may be established under such 
rules and regulations and upon the execution of such 
bonds as the Secretary of the Treasury may prescribe, 
and shall be in the immediate custody of store- 
keepers who shall be appointed for that purpose, 
whose compensation shall be paid monthly to the col- 


lector of the district by the owners or proprietors of: 


RN nee 


such warehouse, and shall not exceed the rates which 
may be allowed to storekeepers of bonded warehouses 
established under the laws and regulations relating 
tocustoms. * * * (Actof July 13, 1866, chap. 
184, see. 28, 14 Stat.; low.) 

With this application, Cumming filed a bond, with two 
sureties, in the penal sum of $50,000, conditioned among 
other obligations that he would comply in all respects 
with the provisions of the warehousing and internal-rev- 
enue laws and the regulations of the Treasury Depart- 
ment made in pursuance thereof; and that he would not 
store in the warehouse known as the bonded warehouse of 
Joseph M. Cumming, situated at No. 60 Broad street, 
New York City, any other goods, wares, or merchandise 
than those duly bonded for warehousing and designated 
to be deposited in such warehouse by the internal-revenue 
laws, and ordered to be deposited therein by the collector 
or by his officer in charge ; and that he would not remove 
or suffer to be removed from said warehouse any goods, 
wares, or merchandise stored therein without lawful per- 
mit, and without the presence of the officer having custody 
thereof. (Transcript, pp. 8, 9.) 

The above-mentioned premises were in that part of New 
York City which, during the year 1867, was within the 
thirty-second internal-revenue collection district of the 
State, and of which one Sheridan Shook was the collector 
during said period, including the time of the alleged 
seizure mentioned in the petition in this cause (Transcript 
p. 9, “ Appointment”); and during the same period and 
time one Joshua I. Bailey was collector of the fourth 
internal-revenue district, also in New York City. (Tran- 


script, p. 12, Finding ITI.) 


{ 


April 15, 1867, the Secretary of the Treasury granted 
Cumming’s application, approved the bond, and directed 
the Commissioner of Internal Revenue to notify Collector 
Shook of the establishment of the bonded warehouse at 
No. 60 Broad street. (Transcript, p. 9.) 

August 29, 1867, the Commissioner of Internal Reve- 
nue, under the direction and approval of the Secretary of 
the Treasury, pursuant to law, issued certain regulations 
toncerning internal-revenue bonded warehouses known as 
Regulations, Series 5, No. 9. (Transcript, pp. 10, 22; Act 
June 30, 1864, ch. 173; §§ 1, 61; 13 Stat. L., pp. 223, 
245; Act July 13, 1866, § 28, ch. 184; 14 Stat. L., 155.) 

By these regulations it appears that bonded warehouses 
attached to distillery premises were designated as Class 
A warehouses, and bonded warehouses of the kind men- 
tioned in Cumming’s application were designated as Class 
B warehouses. One of the objects, indeed the principal 
object of these regulations, was to dispense with ware- 
houses of Class A as far as possible. (Regulations, Series 
3, No. 9, p. 4.) These regulations are not specifically set 
forth in the Findings of Facts. 

Pages 7, 8, 9, and 16 of these regulations contain the 


following provisions : 


No application for a bonded warebouse, Class B, 
will be granted unless accompanied by the collector’s 
certificate that the number of warehouses of that class 
already established in the district is not sufficient, 
and that the establishment of such additional ware- 
house is absolutely necessary for the storage of bonded 
goods which may arrive or be produced in the dis- 
trict. 


Nor will an application for a bonded warehouse, 
Class B, be granted unless the collector certifies that 
neither one of the applicants for the same is engaged 
in the production, redistillation, or rectification of 
distilled spirits. ) 

The collector must also certify that the room, 
building, or premises offered as bonded warehouses 
are satisfactory in respect to location, construction, 
dimensions, andthe means provided for securing the 
safe custody of the merchandise which may be stored 
therein, and are in every particular in accordance 
with law and the regulations of the Department. 

The collector, having made his report, embracing 
the proper certificates as above directed, will mail 
the same to the Commissioner of Internal Revenue 
together with— 

1. The application and diagram, 

2. The insurance certificates; 

3. A certified copy of the bond, on which the col- 
lector will indorse his certificate of the sufficiency of 
the penalty, and the responsibility of the obligors ; 
and 

4. The name of a proper person to act as store- 
keeper of the warehouse. 

[f the application for a warehouse and the nomi- 
nation of the store-keeper are approved by the De- 
partment, due notice will be given to the collector, 
and he will in no case allow the warehouse to be 
used as a bonded warehouse until such notice is 
received by him, nor until all tax-paid or free goods 
are removed therefrom. 

A warehouse of this class must be an entire build- 
ing, and be a first-class warehouse according to the 
classification of fire insurance companies of the city 
or place, or of the board of fire underwriters, where 
such exist; and, when adjoining other buildings, it 
must be separated therefrom by a brick or stone wall, 


{) 


in which no door or other opening shall be permitted, 
N QO FOO ls \ hatever shall he Store dd in the bonded 
premises except such as areallowed to be stored therein 
under the internal-revenue laws and regulations. 

No veneral bonded warehouse Class B for the 
‘distilled spirits shall be authorized or per- 
In any building, yard, or inclosure where any 
usiness In distilled spirits is earried on, or In 


o, nor shall any distiller or 


mr tnereto, 
, , . . 
mv other pel SOn envace di It) the production, redis- 
“11 he ’ . A nies ?¥ +" - ball | . - ! . . 
tlijation, or rectill tron of distilled spirits be inter- 
’ ad ’ ' } . ’ . + 
ested in such warehouse otherwise than mn storing 


In the cities of New York, Boston, Philadelphia, 
Itimore, Pittsburgh, Cincinnati, Chieago, Saint 


t ° 7 ; q* pre cn 
outsville. New Orleans. and San I*raneisco 


> y , } | *} 1} 2 
no general bonded warehouse wil be authorized or 


. j — | >. | i ok bo 
permitted Ot it SS Capacity than five thousand bar rels, 
. a 1: ; , 
except upon special application based Wpon reasons 
i i | R6hCUA 
’ . ; ’ ’ . ' : 
which may be deemed satistactorv. bv the cadepart- 
ment 
WAI ra OF Fat CAPACITY TO BE PREFERRED 


} | } ? + 3 . ' 
Live (government Toat there should noe the fewest 


a oe . . / ce 

possibie number of bonded warehouses, in orde] that 
t 

they mav be more easily watehed and controlled, and 


Ra: 


. : . + . ) ' 
to this end It Is desirable riat oe neral honded wWare- 


} } 1] 
houses should be of the largest possibi capacily, 
| } ; : 
having rereren tO the extent of the storage bDusi- 
hess in the particular district 
| | nemo | > 2s } } f ; “Ts ' 
| Ss als) TIS Lic ee ()i Lait eee lan Importance 


} } } } } 

that weneral bonded warehouses should be owned 
} <> BR - } 

and f ndueted Dv me sponsible ana reliable UOUSTNeESS 


1} } : } . 
: + ‘ ' ; x , . + 7 . 
nen, O] Vet nowt Le eri and (COOd business 


l 
} . ' ai 2 ] o " - 
habit ~, WhO Will engage nt he meneral storage busi- 


ee 


onsidered to be tor the interest and safety of 


we 


ness as their principal occupation, and not as merely 
incidental to the traffic in the articles that may be 
stored. 

It is not the design of the law, nor the intention 
of the department, to establish general honded ware- 
houses merely for the accommodation of the private 
business of the applicants, without any intention on 
their part of doing a general storage business. 

For the purpose of inducing responsible men to 
engage in the general storage business, collectors are 
ex pected to observe faithfully the spirit of the fore- 
going directions, and, in passing upon applications, 
to have regard to the character and designs of the 
applicants, as well as to the location, dimensions, and 
number of the proposed warehouses. 


THESE REGULATIONS To BE ENFORCED ON ENISTING WARE- 


Ph hoOrevoing revuiations “hall appiv to existing 


| } oe ’ } 
Warehouses as wel] as to those which mav be here- 
> . . ; ¥* . : } 
after established. in every aistrict where there are 
° ! j | 
internal revenue honded warehouses, eacn ( lector 


will require the owners to conform strictly to the 
forevoing reoulations. Ne applications nitist he 
made, new bonds filed, and every other condition 
herein pore seribed nitist hye complied with. =() that all 
bonded warehouses shall stand on an equal footing 
Mier thi =e reculations. Such ( xIsting ware houses 


as do not conform to these regul: 


tions must be dis- 


rr 


continued without linnecessary delay. 


When these reculations were issued Cumming was car- 


ryving on the business of a warehouse of Class B in the 


premises D8 and 60 Broad street, as above Set forth - and at 


the same time and for a long time prior thereto. and dur- 


$ 


ing the whole year 1867, he was a member of the firm of 
J.M.Cumming & Co. Said firm were doing business in 
the unbonded parts of said premises as wholesale liquor 
dealers at the time said regulations were issued. They 
used the unbonded portions of the premises for their whole- 
sale liquor business, and the storage of their tax-paid 
spirits. ‘The bonded portions of the premises were wholly 
occupied by the bonded spirits of the firm. (Transcript, 
*p. 7.) It does not appear that any eoods, wares, or mer- 
chandise belonging to other persons or firms were then, 
or at any time previously or subsequently, stored in the 
premises 58 and 60 Broad street. 

At this time, namely, when said regulations were issued, 
and until the winding up of the business (about the end 
of December, 1867, ‘Transcript, p. 20), of the tirm of J. M. 
Cumming & Co., Hamilton J. Miller, also a claimant in 
this suit, and one William MeRoberts were members of 
the said firm of wholesale liquor dealers at said premises. 
During the same period of time the said Hamilton J. 
Miller and McRoberts were also partners in the firm of 
Boyle, Miller & Co., at Cincinnati, Ohio, and, as such 
partners, were engaged in the manutacture and production 
of distilled spirits at that place, and also at Covington, 
KKy., and Peoria, Ill. (Transcript, p. 7.) 

In consequence of the internal-revenue regulations, se- 
ries 3, No.9 (issued August 29, 186 
bidden the establishment or maintenance of warehouses of 
Class B, merely for the accommodation of the private bus- 
iness of persons or firms having no intention of doing a gen- 


‘ 


), supra, having for- 


eral storage business; or for the carrying on of warehous- 
ing business of that class by any persons or firms engaged 


in the production, redistillation, or rectification of dis- 
tilled spirits; or in premises, buildings, yards, or inclos- 
ures where any other business in distilled spirits was car- 
ried on, or in premises adjoining thereto; or wherein 
goods other than those allowed to be stored in the prem- 
ises under the internal-revenue Jaws and regulations were 
kept, one Thomas Miller, a clerk or emplové of the said 
firm of J. M. Cumming & Co., on September 12, 1867, 
made a regular written application solely in his own name 
tothe proper authorities of the United States for the es- 
tablishment of the entire premises Nos. 58 and 60 Broad 
street, above mentioned, as a bonded warehouse ot Class 
B; in which application he set forththe dimensions of the 
cellars of each building and of each floor of said buildings, 
and other matters required by the law and regulations then 
in force. With this application said Thomas Miller, as 
principal, filed a bond, as prescribed by said regulations, 
with the said Hamilton J. Miller and the said Joseph M. 
Cumming, and one Andrew Grossas sureties, inthe penal 
sum of $68,000, containing, among other conditions, the 
same obligations as those contained in the bond of Joseph 
M.Cumming above cited. (Transcript, pp. 10, 11, 12.) 

September 28, 1867, the Secretary of the Treasury 
granted the application of the said Miller, approved the 
bond, and directed the Commissioner of Internal Revenue 
to notify the collector of the thirty-second internal-revenue 
district of New York (Sheridan Shook } of this action 
(Transcript, p. 12). 

From September 28, 1867, and continuously thereafter 
until the firm of J. M. Cumming & Co. wound up their 
affairs, about the end of December, 1867, as above men- 


1 
i) 


tioned. the entire we mises NOs. Qs and (0) Broad street, Wn 


New York City, were known—aeccording to said recula- 
tions, and Miller’s application, and his appointment by the 
Secretary of the Treasury—as the bonded warehouse, Class 
b. ot the sri ‘Thomas Miller. During this period the 
| 


ssid ‘Thomas Mille r did not im tact own the suid WilPehnouse, 


hor hac he any rivht of pro 


CrLV OP Possession or interest 


he firm of J. M.Cummine A 


therein. On the eontrary t 


(‘o, continued during said period tO OCCUPY “ad premises 
“) DP bias a — oe = 

MSand OU) broad street. Tor ther owl OUSINeCSS CXCLUSIVELS 

lee line 0 . tle Liaqnar Incinea: and the ail a 
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Ol their own distill <pirits im bond: and qurine the 
. —T - 4 4 : 
whol Of this period and contrary to sad re VWulations they 
} : . . '£ ' 
Kept Oh the sara prctises a@ farore quantitv OF Tree (tax- 
A ‘ 

° } ° ° } } ! } } 
para SpIPits., Lie vy were the only persons who had the 
‘ . —s 80? ‘ >) ly '\} . : on id 7 — © . + | 
actual oeccupaneyv of said premises, and thev Onlv were tne 

: ‘ 
| | 


lessees of the premises, and as such they deat 


| the rent 
therefor. During the same ye riod the said ‘Thomas Miul- 
ler continued to be in the employment of the said firm of 
J. M. Cumming & Co. in his former capacity, and at the 
same time he Was also in the employment ot the said 
Boyle, Miller & Co. Transcript, }). LQ: }). 3 Par. ATL). 


Section nineteen of the aet of Mareh 2. 1867. chapter 


169 (14 Stats., 482), contains the following provision : 


Anv otheer of internal revenue mav be specially 
authorized by the eommissioner of internal revenue 
to seize anv property which may by law be subject 


to seizure, and for that purpose such officer shall have 
all the power conferred by law upon collectors of 
internal revenue, and such special authority shall be 
limited in respect of time, place, and kind or class of 
property as the said commissioner may specify. 


1] 


On November 7, 1867, certain revenue officers duly 
authorized under the foregoing provision of law, and act- 
ing under the directions of the said colleetor of the fourth 
internal-revenue collection district of New York, and by 
permission of the Cc lector of the said thirty -second dis- 
trict, entered pon and be van an examination of the honded 


| 


wareliouse,. Class §. premises 58 and 70 Broad street afore- 


sald. Transcript, p. 12, ef seg. Finding ITT. This ex- 
amination continued until the 15th day of the sam¢ month. 


during which time the warehouse was ke pt under survell 


lance. Transeript, p. 1&8, Finding LV. 
; i 
Alth ual the facets of the Case =how that the wh ylesale 


liquor firm ot J. M. Curimine & Co. bad been carrving 
on their business as wholesale liquor dealers in said bonded 


warehouse during the whole per dof time that the prem- 


ises were bonded in the name of said Thomas Miller.there 


was no interference by the revenue oftticers with the busi- 
firm, exeept such as was Incident to an exami- 
nation of their books and oft their STOCK, in iC bonded 
of November. 


ness of said 


premises, or elsewhere, until the said 15th 


Pranseript, p. 20, Finding VI.) Then the eollector of 


the said fourth internal-reve nue district ordered the store- 


} . : ] ] 
keeper in charge of the said bonded warehouse not to allow 


the removal of spirits therefrom. On the 21st of the same 
month the said collector gave notice to J. M. Cumming & 
Co. that he would seize on the streets any spirits of theirs 
voing out of the store. (Transcript, p. 18, Finding LY. 

At no time did the Commissioner of Internal Revenue, or 
the revenue board in New York, authorize a seizure of 
the claimants’ property, aud no seizure was in fact made. 


(Transeri S. D. Zu. Finding Vi. 
pt, ] 


ee 
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At the time the said collector gave the said notice the 
said firm of J. M. Cumming & Co. owned and had stored 
in bond in said bonded warehouse 4,476 barrels of dis- 
tilled spirits upon which the internal-revenue tax had 
not been paid, and also 347 barrels of free whisky on 
which the internal-revenue tax had been paid; which 
whisky was known as free goods, and, as such, was for- 
bidden by law and by the above-mentioned regulations to 
be stored in a bonded warehouse of any class. (Trans- 
-eript, p. 223 Iinding VII.) 

The above-mentioned violation of the law, and of the 
regulation series 3, No. 9, was duly reported to the Com- 
missioner of Internal Revenue bv the said collector of the 
fourth district. There was a conflict of opinion between the 
collector of the fourth district and the colleetor of the thirty- 
second district as to whether the violations, and other ir- 
regularities referred to in the correspondence on pages 14 to 
17 inclusive of the transcript, but not specifically set forth 
in the findings of the court below, were sufficient cause 
for the surveillance and interruption of the business of 
said firm of J. M. Cumming & Co. at the said bonded 
warehouse. ‘The collector of the fourth district held that 
‘irregularities of the grossest character have [had] been 
proven,’ and that his action was “ fully warranted by the 
facts in the case.” (Transcript p. 14, Collector Bailey’s 
letter ot November Zed. 1867.) 

Collector Shook, of the thirty-second district, took the 
opposite view. After the making of said report by Col- 
lector Bailey he caused an examination of the said ware- 
house to be made, to wit, on December 2, 1867, by four 


other revenue officers, and on the 7th of the same month 


one of these officers reported—presumably with the con- 
currence of the others—that he had found nothing irregu- 
lar or contrary to the general condition of all warehouses 
that he had ever seen. (Transcript, p. 16.) 

Collector Shook was specially charged with the super- 
vision of the warehouse, it being in his own district, and 
he adopted the views of said latter report. (Shook’s let- 
ter of Dec. 7, 1867, Transcript, p. 16.) He totally ignored 
the regulations, supra, that the collector ‘ will in no case 
allow the warehouse to be used as a bonded warehouse 
* * * until all tax paid or free goods are removed 
therefrom ;” and also the fact that the warehouse had been 
bonded under his own direct approval, in the name of 
Thomas Miller, less than three months before the exam- 
inations above referred to. (Transeript, p. 11.) 

He regarded the warehouse bonded in said Miller’s 
name as the bonded warehouse of Messrs. Cumming «& 
Co., as will fully appear in his letter set forth on pages 
16 and 17 of the transcript. He therein stated that when 
the new regulations (Series 3, No. 9), went into foree 
(about the 1st of October,) Messrs. Cumming & Co. made 
application and did bond the entire premises (a statement 
wholly untrue), and that they had at that time a quantity 
of free whisky which had been there a long time, which 
whisky he, for reasons therein stated, permitted to remain 
in said bonded warehouse. He further stated that on the 
day the collector of the fourth district and his officers 
first visited the place, Cumming «& Co. notified him (the 
collector of the thirty-second district) that they had. pro- 
cured a cellar for the storage of that whisky and that 
directions were given (by him—Shook) to have it' moved. 
(Transcript, pp. 16, 17.) 


=— See 
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(On December | .. IS6i7. the ( ‘ommiussioner of Internal 


Revenue settled the conflict between the two collectors and 


their subordinates. (Transcript, p. 17.) a 
[na letter of that date, addressed to one of the deputy 
commissioners of internal revenue, who was then in New | 
York City, the Commissioner said : 
| inclose herewith the report of Major Appel and 
sundry accompany ing prtpers COT) erning the bonded 
: warehouse at Nos. 58 and 60 Broad street, New 
York. 
The papers do not show any reason for interrup- 
tion of the ordinary transactions of business, and | 
therefore forward them to vou in order that vou mav 
have conference with both the collectors, Bailey and ; 
Shook, upon the subject matter, and give such direc- : 
tion from your examination of the case as you be- 
lieve correct. (Transcript, p. 17.) ~ 
After the writing of this letter there was no interfer- 
ence by the officers of the United States or by any per- y 
sons acting under their authority, with the property or 
business of the said J. M. Cumming & Co. (Transcript, is 
p. 19; l'inding LV, par. 4.) 4 
No seizure had in fact been made at any time by the } 
internal-revenue officers or by any person acting under ; 
authority of the United States of any of the distilled j 
spirits or whisky of the said J. M. Cumming & Co, in 
said bonded warehouse or elsewhere. (Transcript, p. 20, 
Kinding VI.) 
but tor a period extending from about the 15th Novem- : 
ber, 1867, to about the 15th December, 1867, the busi- ~~ 
ness of the said firm was interfered with and at times | 
interrupted by Collector Bailey and the revenue officers | 
Ht 
) 
(Fi 
i 
i 


elements <> an _ 


lL.) 


making examinations, as set forth in Finding III of the 
court below: their books were taken from them and sent 
to the office of Collector Bailey, so that they were unable 
to make collections and properly carry on their business ; 
the removal of goods Was prohibited, as set forth in Find- 
ing a ot the eourt below, and the seizure of goods upon 
the street threatened : they were unable to supply cus- 
tomers, and consequently lost the custom and good will 
of some of those with whom they dealt, and the stock of 
goods in their possession depreciated in value by reason of 
a falling market and leakage. The firm also lost credit 
and commercial standing in consequence of interrupted 
business, and of the apprehension that their stock might 
be, or was to be, seized for frauds upon the -revenue. 
(Transcript, p. 20, Finding VI.) 

lor the period in which the business of the said firm 
of J. M. Cumming & Co. was interfered with by Collector 
Bailey and the other revenue officers, to wit, at various 
times between November 15, 1867. and December 1}. 
1867, as before set forth, the court below found that the 
expenses of the said firm for rent, insurance, and employés 
continued, and that said expenses amounted for that period 
to $5,300. (Transcript, p. 21, Finding IX.) 

Subsequently the claimants applied to Congress for re- 
lief, and on February 25, 1885, obtained the passage of 
the following act : 

[ Private No. 113.) 


AN ACT forthe reliefof Joseph M. Cumming, Hamilton J. Miller, and 
William McRoberts. 


Be it enacted by the Senate and House of Represent- 
atives of the United States of America im Congress 
assembled, That Joseph M. Cumming, Hamilton J. 
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Miller, and William McRoberts, late copartners in 
the business of commission merchants and bonded 
warehousemen in the cityof New York, be permitted 
to sue in the Court of Claims ; which court shall pass 
upon the law and facts as to the liability of the United 
States for the acts of its officer, Joshua F. Bailey, by 
reason of the seizure, detention, and closing up of 
the commission houses and bonded warehouses of 

“ said copartners, forthe breaking up and interruption 
of their said business, and for the seizure and deten- 
tion of the property, books, and papers in and con- 
nected with said business, by Johusa F. Bailey, col- 
lector of internal revenue for the fourth internal- 
revenue district of said State or by said Bailey and 
other internal-revenue officers. ‘The United States 
shall appear to defend against said suit, and either 
party may appeal to the Supreme Court as in ordinary 
cases against the United States in said court; and 
said suit may be maintained, any statute of limitation 
to the contrary notwithstanding (23 Stat.,639). 

The claimants brought suit in the Court of Claims 
under this act; and upon the foregoing facts—as more 
fully set forth in the findings printed in the record in 
this cause—that court decided as conclusions of law, as 


follows: 


1. The claimants should recover the sum of thirty- 
six thousand dollars, the damages set forth in Find- 
ing VII. 

2. The claimants are not entitled to recover the 


damages set forth in Findings VIII and IX. 
And the judgment of the court was that the claimants 
recover of the defendant the sum of $36,000. 
From this judgment both parties have taken an appeal 


to this court. 
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W hat Is linha] EY: Luiable, VV bste r defines. to be bound 
r oblioed Wn bay or equity. Sweet. Law Dictionary, de- 
fines liability to be ‘a condition of being actually or 
potenti iliy subrect td) eh oblivation.” Abbott. Law Dic- 
tionary. Cotines liability tO be  oamenabilitv or respon- 
sibility to law; the condition of one subject to a charg 
or dutv which may be judicially enforeed.”’ 

Take the roOuwdes | definition that cah lye viven tO lia- 
bility—that Is, responsibility to answer in law or justice 
and what oblievation would rest upon the l nited States 
nawer these parties for the w ronygs committed Dy the 
revenue officers? But the framers of the statute did not 
ure. Lo make assurance 
double sure, they enucted thiat betore liability should at- 


‘hhnent tne eourt should determine It Wasa 


—- 
-_ 
ot 
a 
Pa 
—— 


liability in law. Now, what law 2?) Ineontestably, the law 


which existed atthe time of the passage of the set. Phere 


. wer 
(;overnment to a new lability. 
\ : : } ~ | fT ty . } ] 2 
[t is strenuously urzed in behalf of the elaimants that 
if the above reasoning ts correct, the act of March 3, 1885, 
I~ meantnel + and absurd, Phiis eertainiyv Is Meorrecét. 


by the act four things are established: (1) The permis- 
=10n tO sue Is conterre qd: (2) the obleation of the eourt to 
pass upon the law of the lability of the United States is 
imposed ; (3) the obligation of the eourt to pass upon the 
facts of the liability of the Lnited States Is imposed ; (4) 
the bar of the limitation is mentioned and removed. The 
case was sent here for judicial investigation. As in Till- 


son’s Case, the reference Was made to the court asa court, 


and not to the judges as arbitrators. and the determina- 


ed 


~~ 
° 
ww 


tion was to be made according to the fixed rules which 
govern. in the adjudication of causes. Congress nega- 
tived the idea of stating the facts by requiring the court 
to investigate them. 

The petition itself sets up, among other things, a state 
of circumstances which would, if proven, have supported 
a finding and judgment. If Bailey had made a seizure 
of these whiskies unlawfully and they had been destroyed 
or lost, or if they had been appropriated in any manner 
by the Government, there might have been a case for re- 
covery under this act. If there had been evidence that 
the United States had received anv benefit from the taking 
of these goods, although wrongfully or by mistake taken 
by its officers, [ admit there is full authority in this stat- 
ute to have supported a suit for compensation for the act- 
ual loss to the owners. ‘This is where the eases of Mitchell 
.£ Harmony and Wiggins, cited, would be precedents. All 
this might have been, and if it had been, to that extent 
the effect destred to be civen the act could be given, The 
infirmity isin the proof. The error into which claimants 
have fallen is that their case is within neither the law nor 
the faets. 

But, say the learned counsel, if all this is so, we could 
have sued in the Court of Claims, anyhow. Certainly. 
But they did not bring suit against Bailey nor the United 
States within a prescribed period. ‘These occurrences were 
in 1867. The special act was March 3, 1885. sailey is 
said to have fled the country. The United States and the 
Court of Claims were securely here. The time having 
elapsed there was necessity, and the only necessity that 

14034——5 


can be conceived of, for the enactment that the suit mas 
be maintained, ani statute of limitations to the COnTrary 
notwithstanding. That argument was used in the McClure 
case (supra), The answer may be read in the opinion of 
this court 

The faets found, then, not bringing the ease within a 
strict int rpr tation of the lanvuage of the aet, claimants 
are foreed to seck for a construction based upon the reci- 
tals an thre ACT ° and following that, the proposition that 
the manifest object to be accomplished was relief for 
Wrongs committed which are <pecifically stated mn the 
brief. This proposition is untenable because it limits and 
restricts the rnvestigation provided for. and because some 
of the recitals of faets are disproven by the findings. 


: ig 
Phe argument teads to this extent: that whatever Pirin 


“err ' ;, :, ' 
have been the lability of Bailey is by this act made a 
' |, : | : . = } * 4? } 
liability advainst the | nited states directiv. But. if that 
? : 2 ? . | ° ‘ as 

had been the intention, how easy and simple it would have 
been to he wy eacl. 

a ; , ™ : , ‘ , ; 

Phe contention in effect is ;—there being in exi-tenee stat- 


utory provisions by which, under elven conditions, the 
Government would r pay to its officers moneys recovered 
ot =. | } : , ; ° ’ 2 ’ . . 
MAST Pnemd OV reason ray apvthing done in the due 1 r- 


formance of their official duties ; and again, would pay 
final judgements against its officers; this aet authorized a 
direct proceeding against the United States as occupying 
the exact plac and being subject to all the responsibili- 


ties of Bailey. To arrive al this eonelusion IS “} long 


journey. It stops now here short of judicial leoislation. 


36 
The act of March 2. 1863 (Rev. Stat... 989). provides : 


When a recovery is had in any suit or proceeding 
against a collector or other ofthcer of the revenue for 
any act done by him, or for the recovery of any 
money exacted by or paid to him and by him paid 
into the Treasury, in the performance of his official 
duty, and the court certifies that there was probable 
CALSC for the act done by thie eolleetor or other othecer. 
or that he acted under the directions of the Secretary of 
the Treasury, or other proper officer of the Govern- 
ment, no execution shall issue against such collector 
or othe 4 officer, but the amount so recovered shall. 
upon fin Ul judgment, be provided for and paid out of 
the proper appropriation from the Treasury. 

This act applies to customs. We shall presently see 


i re = on mh : ; . 
there Is nnothe r Provision able to internal-revenue 
. a | ‘ } } , 2 » -« 
otheers. When ( ongress desired to extend tilis provision 


a) 
es 
~ 


. , ; , , : 
for assuming the contract of the jud@ment in cases aris- 


, } } a” : 

ing under the Captured and Abandoned Property Act, it 
; ae , , 

recognized its limited character by the passage 

of July 28, 1866 (14 Stat. L., 828) 

a — —— — 

fhe courts of the United States ean take cogni- 

} ‘ , . , 

zance only of subjects assigned to them express] 

or DbV necessarv Implication: da fortior?, they can take 
. ° i . . 

fra) ¢ 

nied 


(fa 


ii 


ov¢nizance of matters that by law are either de- 


to them or expressl\ referred ad atlind examen. 


v. Curtis, 3 How., 236, 246. 

How can this statute be joined to the act of 1885? It 
did not provide for the assumption of a liability because 
the Government had wronged and damaged the citizen. 
[t was for the protection of otheers in the faithful and 


unfettered discharge of their duties ‘i eollectors of inter- 


*py? 
o>4) 


nal revenue. If, then, having done honestly what their 
judgment dictated, and at their peril if they erred, and 
parties damaged brought suit and obtained judgment, and 
the court said there was probable cause for the act, the 
Government says, I will step between the officer and the 
execution and save him and pay the debt. But there must 
be a suit, and a recovery, and a damage to the officer, and 
a certificate of probable cause by the court in which the 
judement is obtained against the officer, before this act of 
grace will be put in motion (United States v. Sherman, 
O98 [7.S.. 565, 567). There is none of these here. If 
the Court of Claims had streneth to proceed upon these 
lines, they have tailed to find or @ive certificate of prob- 
able cause. The doctrine of implication grows and is 
patched at every point, 

Nor can section 3220 Revised Statutes be fastened on 
to this act to aid construction. That statute is confined 
toan Executive Department of the Government. There 
fs Ihe) interposition ot a court, no certificate of probable 
cause. The Commissioner of Internal Revenue ts au- 
thorized, among other things, under certain circumstanees— 

To repay to anv collector or deputy collector the 
full amount of such sums of money as may be re- 
covered against him in any court, for any internal 
taxes collected by him, with the costs and expenses 
of suit; also all damages and costs recovered against 
ony assessor, assistant “SSCSSOPr, collector. deputy eol- 
lector, or inspector in any suit brought against him 
by reason of anything done in the due performance 
of his official! duty. 


< 


There are no analogies here. There is nothing to con- 


nect this executive action with the jurisdiction of a court. 


Claimants have not done a single thing requ'red by either 
of these statutes to place them within the compass of 
relief. And because the things required of them are im- 
possible in this court, it is clear there can be no connec- 
tion between these sections and the special act for the re- 
lef of ¢ ‘umminges & Co. We are forced back to the clear 
necessity for an express declaration of an intention to 
make this a case tried against Bailes with a judgment 


against the | nited states, 


[[. 
tHE JUDGMENT IS NOT WARRANTED BY THE FACTS, 


The essential facts upon which the court below rendered 
their judgment are set forth in their seventh finding, 
which reads as fol 

At the time when Collector Bailey forbade the re- 
moval of goods from the claimant’s warehouse, as set 
forth in Finding LV, there were stored and owned by 
them in bond 4,476 barrels of whisky and distilled 
spirits, and 347 barrels of what were known as free 
wyods, In consequence ot the detention of these 

spirits ana eoods, as set fort I in l’indings [1]. LV. 

and VI, and the interruption of their business, and 

the seizure of their books by Joshua I. Bailey, col 
lector of internal revenue for the fourth internal rev- 
enue district of the State of New York. and other in- 
ternal revenue officers acting under or with him, the 
firm of Joseph M. Cumming & Co, suffered damages 
in the amount of (S36,000 thirty-six thousand dol- 

lars. (Transcript, p. 21, Finding VII.) 

Under any construction or interpretation of the private 
| 


act if Was an error Upon the facts of the ease To render a 


iudement avainst the United States, because all the acts 


ST’ 

complained of were lawful, and caused by the willful 
wrongs and neglects of the claimant S. Kivident ly t he 
passave of the act was obtained by the claimants upon 
1'¢ pore SCHTALIONS T mt | the tine ot t he all coed seizure and 
detention and closing up theren mentioned, they were 


lawfully eneaw@ed in carrvinge on the business of commis- 


sion merehants and bonded ware house men in 1 he city ot 
New York. 

Prior to the promuleation of the bonded warehouse 
revul itions, Series De. No, oY, Set forth 1) the forea Ing Sstate- 
ment, stieh a bursa = TIL a hay (> | Mey), abit brace ec Wiis, 


— } = ; - as ~ oc | ia : 
LAaWTULIV cnrriedat on DV One OF Thre el: mants: Hut there site) 


rs Ct) 
no bonded Warehousemen ould ty lan Lull Ly engaged in 
carrying on any other business in distilled spirits than 
, — ’ . ; i PP ] Rent ifewe 
that Ol reeeivineg for storage such ¢ listille (Lo ispoul its only 


] ! } } } 2 * } 
as could De hpniliaweecd mn bond. name iv. -pirits upon which the 
. : 
7 , | . 
Internai-revenue tan had not ween paid, 


— . . } 1 
Weean not presume that Coneress intended to confer 


' ae : ie 

Wirisdiction n the Court of ( mis to awa d damages 
7 

aAMaALNSL lit | nited States for inter Upting ah tnhiaw Pui 
i 

mode Or pu ~ 


} 


No question as To the |e red voanad prop letv of 


~~ 

oe 

~~ 
~ 


|  regu- 
lations, Set ies), No.9, ean arise in this case. The ir legality 
ind propriety are self-evident. This court has always 
held that reculations of the Executive Departments made 
pursuant to law have the force of law. As these regulations 
had the force of law, no person had the right to evade 
them. Nor had any officer of the Government the power 
or right to dispense with any provision of these regulations, 
in favor of any person or firm, or to wink at the evasion 


: eae ot me 
of any of their provisions, 


We do hat admit AnV power in thie (‘oOmmissioner ot 
Internal Reve hue To suspend for i moment nL provision 


of these regulations, nor even in the Secretary of the Treas- 


urv. while thev were in foree unrevoked: for to admit 


‘ 


? | ° > 
such power would bupLy cl CApac\ily fo erant tavors and 


disp usations to some persons whieh might be denied to 
others. and so open the wav for the commission of the very 


< cw —_— yo 
frauds avainst which the regulations were directed. 


I rom the tacts found by the court below it dp pears tha 


: , - : , 
the bonding of the premises 58 and 60 Broad street, New 
\ ork. it} the name of Phomas NEali r. it} t | eC mainner stated, 
Was a : 


aT Vice on the part of the tirm oft |. \I. ( umming 


i | } > eS. ~ 
& Co. toevade the Reoulations, Serres 3, No. 9. which dis- 


. ¢ 
! - , “7 > | : 4 . 
quaiihed them from earrving on the business of a bonded 
' 
} = { ( > 4 ! ‘ 
warehotl {) iiis > r Sclldi @)] myV CTE) }) hhiis¢'s 
| ’ ? ; j , } | 
ft (1 - ates Lpdpy il rao Lite aeane ns f bil | r>\ rine 
i , 
| | + ¢] ‘ | ue silo 
eourt below that the faet that said Thomas Miller was 


ming & Co. in therr evasion of said regulations in the 


aled from the collector ot thi thirtv-second ({j<- 
trict of New York or the Commissioner of Internal Reve- 
nue. Nor does it appear that the Secretary of the Treas- 
Wis coonizant ot the relations of s ud Miller with the 
firm of J. MI. ( umMming & Co. and the firm ot Doyle, 
Miller & Co. when he approved the application of said 
Miller and desioenated the said pi mises as a warehouse 
of ¢ bass 3. or at any time thereatte zg 

These facets are conclusive evidence ot a business con- 
ducted in fraud of Jaw and regulations. They show a 


willful deception practiced upon the Secretary of the Treas- 
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ury, Who had the chief control and direction of superin- 
tending the enforcement of the internal-revenue laws 
and the promulgation of all regulations and instructions 
appropriate to thatend.. (Act June 30, 1864, see. 1, chap. 
173: 13 Stat. L., 223.) 

Besides this eeneral authority, the Secretary of the 
Treasury was specially charged by law with the duty of 
establishing bonded warehouses. Section 28 of the act 
of July 13. 1866, chapter IS4 (14 Stat. Io.. 155), contains 
the following provision : 

That general bonded warehouses tor the storage of 
spirits may be established under such 
rules and regulations and upon the execution of such 
bonds as the Secretary of the Treasury may pre- 
scribe, and shall be in the immediate eustody of 
store-keepers who shall be appointed for that pur- 
pose. 

it is hot shown in) the findings ot fact that the secre- 
tary of the ‘Treasury Was at any time informed of the de- 
ception that had been practiced upon him by the claimants ; 
or that Collector Shook permitted free (tax paid) spirits to 
be kept in the warehouse, contrary to the express prohibi- 
tion of the reculations. 

When the action ot subordinate othecials or otheers ot 
the internal-revenue system is regular and consistent with 
law and regulations, we may fairly assume the sanction of 
the Secretary himself; but where the opposite is the ease, 
his sanction ean not be inferred. 

It is unnecessary to dwell upon this part of the case. 
The facts show that if the internal-revenue othicers had 


performed their duty the alleged warehouse of the said 
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Miller would have been permanently closed long before 
the 15th ot November, IS67. If the revenue otheers had 
performed their duty, Miller would not have been recom- 
mended for appointment to the Secretary of the Treasury 
as a proper person to carry on a bonded warehouse. 
(Regulations, Series 3, No. 9.) 

If the Commissioner oft Internal ae yvenue was advised 
of the facts of the case, he violated the trust reposed in 
him by the law in overruling the action of Collector 
Bailey. 

Shall it be said that a judgment for damages against 
the United States should be sustained when it is founded 
On such lacts as are before this eourt ? 

Per Lord Kenvon, in Briggs v. Lawerence (3 Term Re- 
ports, 467): 

A person suing ina court of law must disclose a 
fair transaction: it must not appear from his own 
showing at least that he has infringed the laws. of 
his country. 

This was said ip a case in which the Enelish revenue 
law had been evaded. See also the opinion of the sam 
judge in Clugas Vv. Pentaluna (4 Term Re ports, 14357) to 
the like. effect. 


It is a familiar maxim that the law injures nobody. 
Collector Bailey was rightfulls engaged mn seeking to en- 
force the law which the claimants were grossly violating. 
Instead of exceeding his authority he rested far within it. 
We are aware of no statute or principle of law that would 


make either the Government or its agents liable in dam- 


ages In such a case, 
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lf we accept the construction placed on this act by the 
court below—that its object was to render substantial 
justice, if upon ordinary principles of Jaw the parties 
seeking redress were entitled to it, we humbly submit that 
substantial justice would be entirely lost sight of, if the 
judgement in that court against the defendant should be 
sustained. 

Why did not the claimants bring an action against col- 
rector Bailes for the allewed Cres pass t That would have 
been the proper, and in fact was the only mode of de- 
termining the lability of the United States for his acts. 


We have no x planation in the reeord of this failure of the 


claimants to seek early and substantial justice, instead of 


waiting for Vears CQ) appeal to (‘oneress. 

Phe findings before the court are silent on this impor- 
tant feature of the case. The learned counsel for the 
claimants deem it necessary to offer an explanation in re- 


ecard to it. Upon page 5 of their brief thev say : 


Not lone atterwards | afte r the aets complained of | 
Collector Bailey fled the country. remaining abroad 
for vears. His absenee and the absolute ruin of the 


firm fora long time delayed any attempt at re lef, 
NO SEIZURE OF CLAIMANTS PROPERTY. 


The contention of the learned counsel on the other side 
on this point is that the sixth finding of the court below 
that “‘at no time did the Commissioner of Internal Rey- 
enue or the revenue board in’ New York authorize a 
seizure of the claimant’s property, and no seizure was In 


fact made” (Transeript, p. 20), is to be regarded as a gen- 


 — 


by special findings, and that the 


eral verdict. controll 


Interruptions and interferences with the elaimant’s bust- 

dies Sia , | 
ness by Collector Bailev, set forth in the third finding of 
the court, establish it seizure. it is submitted that t hie 


general finding of “ no seizure ” isin] 


the special findings re ferred to. ana that thie eourt ly low 
pon the whole ense Tou ic 1 =f is one of thie 
ultimate facts. 
Lhe warehouse Wiis already, with [ts contents, nh ti 
+3 ; + } " 
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custody ot thy prope rrevenue oct 
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the ‘Dx mises heid under surveillance were not a bonded 

warehouse. and the claimants having had spirits therein on 
i 

i | =~ | Hit ell have heen 


which taxes were du such spirit 1) iy 


seized, 


THE GOVERNMENT DOORS NOI DOPT OR RATIFY TORTS 
The learned counsel for the claimants have presented 
Pa ar ; +} ] " ; } ‘yy 7 st T. 

an abie argument on the Gocrrine OF ac }) onand ratinea- 

tionof the acts of agents. It is submitted that this doctrine 
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ean have no bearing on the case at bar; for whatever thi 
rule of the law of tort may be in respect of private persons 
and corporations, no one however exalted in office or po- 
sition has the power to adopt or ratify for the Government, 
the tortious conduct of its officers or agents. (Langford’s 
(Case, supra.) [It would bea lowering of the dignity of our 
Crovernment to assume for a moment that it eould be Capa- 
‘ble of adopting or ratifying a wrong done to any one within 
its peace, In such case the time honored doctrine is that 
the king can do no wrong, in the sense of approving or 
adopting a wrong. The wrongdoer alone is liable for his 
acts; and it is impossible to state this doctrine too broadly. 
(The Athol, 1 W. Rob., 379-382.) The whoie world has 


notice of this personal lability. It would be absurd to 


hold that a tort was ratified or adopted by a principal if 


he could not be made amenable to judicial process to the 
same extent as his agent. The indemnity provisions in 
the revenue laws do not place the Government in such a 
position, or in one any way analogous to it. 

[t would be out of place to encumber this brief with 
quotations from or citations of an array of authorities upon 
cl principle SO well established. Besides this, C‘olleetor 
Bailey’s acts were all lawful, and no ratification or adop- 
tion of them was necessary. 

[f Bailey had been sued by the claimants, the lawful- 
ness of his acts would have been 2 complete defense ;_ but 
if they were unlawful he would be defenseless, subject to 
answer to the consequences of his personal acts in the al- 
leged seizure and detention of their property, and respon- 
sible for the damages occasioned thereby. Ratification of 


his aets by his superior officers would be no valid defense. 
| 
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Per Mr. Justice Matthews, delivering the opinion of the 
court ire Ayers: 


This principle is illustrated and enforced by the case 
ot United States v. Lee (106 U.S. R.. 196), In that 
case the plaintiffs had been wrongfully dispossessed 
of their real estate by the defendants, claiming fo act 
under the authority of the United States. That au- 
thority could exist only as it was conferred by law, 
and as they were unable to show any lawful authority 
under the United States, it was held that there was 
nothing to prevent the judgment of the court against 
them as individuals, for their individual wrong and 
trespass. ‘This feature will be found, on an examina- 
tion, to characterize every case where persons have 
been made defendants for acts done or threatened by 
them as officers of the Government, either of a State 
or of the United States, where the objection has been 
interposed that the State was the real defendant, and 
has been overruled. The action has been sustained 
only in those instances where the act complained of, 
considered apart from the official authority alleged as 
its justification, and as the personal act of the indi- 
vidual defendant, constituted a violation of right for 
which the plaintiff was entitled toa remedy at law or 
in equity against the wrongdoer in his invidual char- 
acter (123 U.S. R., 443, 501). 


WAS THE MATTER IN SUIT COMPROMISED ? 


We freely accept the opinion of the court below, that 
the facts do not show that any fraud on the revenue was 
perpetrated by the claimants. We insist, however, that 
their business was being conducted in violation of the law. 
ful regulations of the Secretary of the Treasury, and 
therefore in fraud of the law. 


The eourt below find this, but considered that there 


tf 


was a compromise of that matter by the Treasury Depart- 
ment, 

The facts of the case show conclusively that the Secre- 
tary of the Treasury had no knowledge of the improper 
manner in which the premises of the claimants were 
bonded a= a Ware Louse ot ( ‘lass I}. or of the allewed seizure 
of the warehouse, or of its release from survetllanee: or 
that free spirits were kept in the premises. If there 
was a compromise al all, it was made upon the acts 
complained of in the petition. We admit that the Com- 
missioner of Internal Revenue had the power, under such 
Ie culations as the Se retary of the Treasury might pre- 
scribe, to compromise any case of fine, penalty, or for- 
feiture incurred under the internal-revenue laws. The 
amendment of section 179 of the act of June 30, 1864, 
made by the act of July 13, 1866, chapter 1S4 (14 Stat.. 
pp. 145. 146). so provides, 

Desiring to be perfectly fair in this matter, we freely 
express a doubt as to whe ther this power extended to a 
ease like that at bar, for which no * fine penalty, or for- 
teiture,”’ appears tO have been preseri bed by the statutes. 
What the court below regarded as a compromise looks 
more like, WG re spectfully urge, an attempt at compound- 
ing an offenge against regulations prescribed by the Sec- 
retary of the Tr asury, and granting a license to continue 
the offense. ‘But in cither view of the case, the alleged 
compromise operated as an estoppel por the claimants 
against maintaining a suit for the recovery of damages in 


regard to or concerning any of the acts complained of. 


Their failure to sue Collector Bailey for his alleged tres- 
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pass must be regarded as giving strong support to this 
part of the opinion ot the court below. 
AS TO THE CLAIMANTS’ APPEAL. 

The court below did not err nN the ir second conelusion 
of Jaw and in denying judgment for the damages there re- 
ferred to. 

Whether these damages were or were not remote, the 
facts would not support the claimants’ demands. The ex- 
penses alleged covered the whole period from Nove mber 
15.1867, to December 15, 1867: and Finding V1 (Trans- 
cript, }). 20) Was that during that poe riod the business Ot 
the claimants al the wire houses Was only ~~ gat times in- 
terrupted,.”’ 

These times are not specifically set forth in any of the 
findings. Besides this objection if the court will turn to 
page 3 of the transcript, they w il] see that the court below 
e uld not have lye n judgment for the claimants in the 
sum of $5,500, or in any other sum; because, according to 
the claimants’ allegation in their petition, the expenses of 
the firm for a period of six months are stated at S15.753. 
\ prorata of these expenses for the period from Novem- 
ber 15,1867, to December 15, 1867, would be $2,625.50: 
ind as the interruption was not continuous during the 
latter period, the damages must have been less than 
$?.625.50, if the claimants are bound to a pro rata of the 


amount of these damages alleged in their petition. 


These alleged expenses applied not only to the business 
of the firm at the warehouse, but also to their commission 
business, and in purchasing and shipping alcohol to foreign 


purchasers which did not go into bond (Finding, VIII, 


Transcript, p. 21). The findings do not show any inter- 


bs 


ruption of that outside business by Collector Bailey, and 
we do not know the amount of the expenses incurred by 


the firm in that business. Such amount would certainly 


have to be deducted from their monthly expenses before 


a judgment could be rendered for the balance. 
The court below properly held that these expenses were 


incident to the ordinary every-day business of the firm. 


This elaim Is therefore based On the theory of loss of 


profits ; because mercantile expenses are only incurred 


with a view of carrying on a business from which profits 


may be derived. Collector Bailey did not compel the 


firm to incur these expenses. If the business of the firm 
had not been interrupted, some profits might have acerned 
to them because of these outlavs, but the amount of such 
profits Is me rely speculative. The claim is similar to that 
in a Case of illewal capture, in which Mr. Justice Story 
said : 


Independent, however, of all authority, [ am sat- 


isfied that an allowance of damages upon the basis of 


a calculation of profits is inadmissible. The rule would 
be in the highest degree unfavorable to the interests 
of the community. The subject would be involved 
in utter uncertainty. «= * 

After all it would be a ealeulation on conjectures 
and not upon facts. Such a rule, therefore, has been 
rejected by courts of law in ordinary cases; and, 
instead of deciding upon the gains or losses of parties 
In parcicular cases, a uniform interest has been applied 
as the measure of damages for the detention of prop- 
ertv. (The schooner Lively, 1 Gallison, 314, 325.) 

Respectfully submitted. 
Ropert A. Howarp, 
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This is a cross-appeal from a judgment rendered by the 
Court of Claims in favor of Joseph M. Cumming ef adZ., 
against The United States for $36,000, Cumming ef al., 
claiming that the judgment should befor a larger amount, 
and the defendant claiming that the judgment should have 
been in its favor. 

The Court of Claims acquired jurisdiction of the action 


under an act. in these words: 


‘AN ACT forthe relief of Joseph M. Cumming, Hamilton 
J. Miller and William McRoberts. 


he if enacle f by thie ‘Se pack and louse of Representatives 
Of the United States of America an ('OnGVess assembled. 
That Joseph M. Cumming, Hamilton J. Miller, and Wilham 
McRoberts, late copartners tn the business of Commission 
merchants and bonded warehousemen ip the City of New 
York, be permitted to sue in the Court of Claims; which 
Court shall pass upon the law and facts as to the lability 
of the United States for the acts of its officer, Joshua F’. 
Bailey, by reason of the seizure, detention, and closing up 
of the commission houses and bonded warehouses of said 
copartners, for the breaking up and interruption of their 
said business, and for the seizure and detention of the 
property, books, and Papers in and connected with said 
business, by Joshua EF. Bailey, collector of internal revenue 
for the fourth internal-revenue district of said State or by 
said Bailey and other internal-revenue officers. The 
United States shall appear to defend against said suit, and 
either party may appeal to the Supreme Court as in 
ordinary cases against the United States in said Court; 
and said suit may be maintained, any statute of limitation 
to the contrary notwithstanding. 

Approved, Febuary 26, LSs5. 


Department of State, March 5, Iss5.” 


The facts are: 

J. M. Cumming & Co., in the year 1867, and for several 
years previously, Were liquor merchants, exporters and 
bonded warehousemen in the City of New York, under 
the Internal Revenue laws. They were, with perhaps a 
single exception, the largest dealers in whiskies in that city, 
having unusual facilities for obtaining the finest grades of 
these goods. H. J. Miller and Wilham McRoberts, two of 
the partners, comprised the tirm§ of Boyle, Miller & Co. 
of Cincinnati, distillers, rectifiers and liquor merchants, 
the most extensive firm in the United States in that line, 
having distilleries in Cincinnati, in Covington, Kentucky, 
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and in Peoria, [llinois. Their Peoria distilleries were for 
the production of ,high wines and alcohol, and that in 
Covington exclusively for Bourbon whisky. The bulk of 
the foods of J. M. Cumming & Co., was bought from 
Boyle, Miller & Co., fully 4,000 barrels of whisky a 
month, exclusive of alcohol; and fine old whiskies varying 
from five toten years inage, and worth from $3.50 to $8 per 
gallon, made prior to the enactment of the tax and knows 
‘*tax paid” were in like manner purchased from them from 
time to time. The firm also usually had a small quantity 
of domestic wines on consignment to sell on commission. 
The amount of business done by J. M. Cumming & Co. in 
whiskies alone, reached between three and four million 
dollars a year. Besides this, their shipments of alcohol in 
bond for exportation were extensive. The taxes they paid 
to the Government were very large. Not only were their 
business standing and mercantile credit of the best- 
marked A No. 1 in’ Bradstreet’s—-but they were well 
known to the Internal Revenue officials, as well as to the 
trade, as a straight and honorable whisky house. No 
charge of fraud or taint of wrongdoing had been placed 
upon them, a rare thing in those days, when violations of 
the whisky laws were frequent and the moiety system 
was an incentive to seizures, frequently for mere irregu- 
larities. 

At this time, the middle of November, 1867, seizure of 
their bonded warehouses was made by U.S. Collector 
Joshua F. Bailey, of another Internal Revenue district 
(the 4th of New York), under a roving commission and 
authority delegated to him from the Treasury. No cause 
was assigned to them for this act, no specifie violations of 
the law were pointed out or reported to the Treasury, and 
no legal proceedings taken for forfeiture, as required by 
law, which would have permitted a defense to be made and 
a release of the QO “ison security olven. Their books were 
taken to Bailey's office, and, notwithstanding repeated re- 
quests, were never returned. Not only was the whisky 
in bond (nearly 0,000 barrels) degtained, but the free 
goods also (1,500 barrels of fine o'd whiskies}, and access 


evel) denied for the cooperagze sO mecessary LO prevent 
leakage. The business was interrupted for over a month, 
during which several hundred thousand dollars in obliga- 
tions matured, and when finally a release was obtained, 
the necessary sacrifice sales and hy pothecations, the de- 


preciation caused by a change of the law, and the loss of 


trade, resulted in the complete ruin of the firm. 

Knowledge ot the illegality of the seizure was brought 
directly home to the Government. 

The firm made remonstrances not only to Bailey's office 
and Collector Shook, but directly to the Department at 
Washington ; and finally three trusted revenue officials 
were detailed to examine and report whether the seizure 
was justifiable. One of these officers was Major Appel, then 
in the Internal Revenue oftice of the Treasury Department 
at Washington, who was especially detailed for the pur 
pose from the Department. With him, Mr. Palmer, 
deputy collector of the Thirty-second District, in which 
the bonded warehouses were situated, and Mr. Johnson an 
inspector attached to the Metropolitan Board in New York, 
were detailed by the collector under direction of the De 
partment at Washington ; and the Metropolitan Revenue 
Board—commiissioned by the Secretary of the Treasury, 
consisting of Mr. Harland, then deputy commissioner of 
Internal Revenue, three district attorneys, and the Sub- 
Treasurer of the United States at New York—especially 
instructed Mr. Johnson, an inspector of Internal Revenue 
attached to the board, to assist in the examination, and 
ascertain whether there had been any fraud committed 
upon the Government in this warehouse as charged by 
Collector Bailey. A thorough examination, lasting over 
two days, was made by these three skilled officers of the 
revenue, who reported to the Commissioners of Internal 
Revenue that they found no fraud or irregularity, in the 
conduct of this bonded warehouse ; and all three have 
testified to the same fact in this case, Collector Shook of 
the district also stating that he forwarded such report to 
the Department. 

Major Appel told Collector Bailey the next day, that the 


warehouse, was all night, and he had no business to seize 
it, and said the same to Deputy Collector Harland, who 
replied ‘* that it was an outrage.” ‘The warehouse should 
have been immediately released ; yet time passed without 
any action looking to such restoration. In fact, the second 
day after his report, Major Appel, through the influence 
of Collector Bailey, was sent vO lowa. - Bailey tele- 
graphed for his orders to Washington and he got them.” 

After his return, about December 1, 1867, Deputy Com. 
missioner Harland instructed Appel to make a second ex 
amination, which was minutely done by him, together 
with Messrs. Palmer and Johnson, and every barrel was 
vauged by a United States gauger. <A like favorable re- 
port was then made. It is” registered in the Internal 
Revenue Bureau thus: ‘* Appel, Charles, a report on the 
bonded warehouse 58 and 60,” and dated December 7, 
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4 
Is67; but neither of these reports can be found, thougl 
diligent search has been made for them by the Treasury 
officials. 

At least it might be supposed that the claimants’ prop 
erty would then have been restored to them, but their 
exoneration. twice officially reported In writing to the 
Treasury, and twice made in person to the Deputy Com- 
missioner of Internal Revenue, produced no effect. Not 
until about the 15th of December, 1867, did they succeed 
in removing the barriers which had closed their business, 
and then only to face its utter destruction. It was con 
tinued for some time merely in order to wind up their 
affairs. 

The premises had been held without proceedings for for- 
felture. They Were eteay released without al charge or 
specification of fraud. As if to ‘complete this vindication, 
the United States storekeeper, without whose connivance 
fraud on their part would have been impossible, was at 
once restored to his position. 

Not long afterwards Collector Bailey fled the country, 
remaining abroad for years. His absence and the abso- 
lute ruin of the firm for a long time delayed any attempt 
at relief. Finally, after favorable reports in several Con- 
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eresses, fully reciting these wrongs, and that, from ev1- 
dence before the committies, the seizure of the Cumming 
warehouse was groundless and illegal, resulting in finan 
clal disaster and very heavy losses to the firm, for which 
it was right that the Court of Claims should assess the 


damages, the act was passed to do them this tardy justice. 

There was no serious dispute as to the facts, because 
they were mainly proved by officers of the Government, 
who were connected in one capacity or another with the 
seizure. Nor was there any serious dispute as to the 
amount of damage sustained because the testimony on the 
subject was uncontradicted. The claimants’ damages 
were estimated at $597,268, and the items going to make 
up this estimate was furnished, but the Court below 
awarded only $36,000. Phe Court below held that the al 
leged seizure was made about the middle of November. By 
the report of the first commission the Government had 
knowledge that the seizure was wrongful, and the report 
of the second commission again imparted to it knowledge a 
that the place had been improperly seized by its revenue 
ofticers in enforcing its laws in its name and as its act and 
for its benefit, and the property was not released until 
about the 15th of December, 1867. The clarmants proved 
that the S¢ Azure commenced before and continued be youd 
the period stated. bit is they are bound by the findings 
made below. they are Coilpe lled lo ae ‘ept is controlling 
the dates (iS found by thie Trial (‘ourf. and accordingly 
their argument will be based MH pon them. | 

The Government, instead of repudiating the act of its 
officers, continued the seizure with full knowledge of all 
the facts. There is no reported case exactly like the one 
on trial, but the principle upon which the right of recov ~<a 


ery is based, finds warrant in sound legal principles which 
this Court, with its vast and varied experience, will find 
no difficulty in applying. 

The want of a precedent may be owing to the fact that 
without the consent of Congress evidenced by the passage 
of a private bill like the one allowing this action to be 
brought, the Court below, even under the various general 
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acts relating to its jurisdiction, would be without author- 


ity to determine such a controversy. The purpose of the 
present act was to supply this power. That Congress has 


not allowed other claims of a like character to go before 
the Court of Claims under private bills, may be, perhaps, 
owing to the fact that it has not before found a case of 
sufficient importance and merit to direct that Court to 
entertain jurisdiction thereof. Congress found sufficient 
merit in this claim to send it there, to the end thatif the 
facts warranted and permitted, justice might be accorded 
to these claimants for the great injuries which they have 
sustained by the act of Government It is certainly to 
t is willing that 


the credit of any Government, that 
justice shall be done to its citizens, and that it consents to 
take down the shield which stands between the citizens 
and the sovereignty by consenting to give the citizen a 


forum in which his grievances may be heard. 


Die Findings pide by thie (Clourt by low. 


THE SEIZURE. 


Although the sixth finding of fact states that ‘‘ at no 
time did the Commissioner of Internal Revenue or the 
revenue board in New York authorize a seizure of the 
claimants property, d no seizure was im fact made” 
(p. 20). the Court adds: ** But for a period extending from 
about the ith of November. IS6¢, to ab lil the oth De- 
cember, 1867, the clarimants’ bus7iiess was interfered math 
aud at tines muilerruy fed by (Collector Bailey and the reve- 
nue officers making examinations, as set forth in finding 
SF Si 

This general finding like a general verdict is controlled 
bv a special finding of fact (Phelps vs. Vischer, 50 N. Y., 
69),and the special hndings In this case show that there was 
a seizure. Indeed, the sixth finding holds, ‘* that the 
claimants’ business was interfered with and at times inter 
rupted,” as set forth in finding IIL... and that finding con- 
tains official correspondence that proves what was done 


The letter written by Collector Batley to Commissioner 
Rollins stated November v3, 1867 ip). I+), commences 
with this suggestive language: “Sir, —/u the matter of the 
SC@ZHVE Of Cuming cL’ et (4) Broad "gs adniutting 
thereby at the outset that there had been @ Seizure. Kur 
ther on he says: ‘* i did not feel warranted ¢ making a 
seizure untté the Lith cust. and still further on he Says 
that he had ‘ notified Messrs. Cumming & Co., that he 
mould sieze ou the streef any spirits of thers eolng out of 
their store.” In a subedquent letter Ginder date of No 
vember 29, IS67) Bailev wrote to Collector Shook that: 
“Tn consultation with Deputy Harland, on Wednesday, 
he adriased bhie CLOSTUG of thie Mata house of Cumming X 
C'o., 60 Broad street (p. 15). The fourth finding 1s more 
explicit (p. 18). Itis in these words: ** On the 7th Nov., 
IS67, the officers named in the communication of that 
date Prom (‘ollecto) Bailey to Collector Shook. with another 
named Koop, went to the bonded warehouse 58 and 60 
Broad street, and stated. to the = official storekeeper In 
charge that thev were authrized by Collector Bailey * fo 
seize the warehouse to make an examination.” The store 

keeper demanded to know whether thev held an order 
from Collector Shook, and in the absence of such anorder, 
refused to admit then: to the warehouse. The storekeeper 
then went and reported the facts m Person to C'yllector 
Shook, who ordered that the Inspecting officers be allowed 
to go in and make the examination. It continued for sev- 
eral days, and the warehouse was kept under surveillance, 
but no interference with the business of Cumming & Co. 
occurred, other than such as was incidental to an exanl 

nation of their books, and of the stock in the store, wiftz/ 
thre both Vor nibe ££ ISO. when (‘ollector Bailey ordered 
the keeper in charge not to allow the removal of spirits, 
aud on the 21sf notified Cumming & Co., that he would 
seize on the street any spirits of theirs going out of the 

store.” Further on the Court finds that: ‘* the business 
books of Cumming W& Co. were foreibly taken from them 

by Collector Bailey under their protest and never returned 

(pp. 1s, 19 
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Seizure is synonymous with /evy in a legal sense, and 
in order to constitute a levy a manual interference with 
the goods is not necessary. It is sufficient that they are 
present subject to the officer’s control, and that he openly 
states that he levies on them, and asserts his authroity 
over them by virtue of the execution (Barker «ws. Brin- 
ninger, 14 N. Y., 270). The test of a valid levy is whether 
enough has been done to subject the officer to an action 
of trespass, but for the protection of the execution (Roth 
vs. Wells, AY N. ee $71). Physical force IS not hecessary 
to constitute a seizure, for as the Supreme Court of the 
United States, said in The Josefa Segunda (10 Wheat., at 
p. 525): “If the party, upon notice, agrees to submit, and 
actually submits, to the command and control of the 
seizing officer, that is sufficient; for, in such cases, as In 
eases of captures jure belli, a voluntary surrender of 
authority, and an agreement to obey the captor supplies 
the place of actual force.” This decision related to the 
seizure of a vessel near the mouth of the Mississippi river, 
and if the above rule states the law co) rectly the principle 


laid down a fortior? apples to the seizure in this ense. 


Knowledge ay hie (fovernmeiu4l found bi the (Court. 


The fourth finding (p. 18) shows that the Commissioner 
of Internal Revenue, appointed al committee to examine 
the bonded warehouse, that the committee made two sep 
arate reports, each fo thie effect lhat MO CAUSE for 
seizure « risted, the second report being dated December 
r, i867. The seizure was maintained after the first re 


port, and for over a week after the second. 


Phe Damages lacarded by thre Court below. 


The Court in its seventh finding decides that ‘Sat the 
time when Collecter Bailey forbade the removal of goods 
from the claimants’ warehouse, as set forth in finding 
[V., there were stored and owned by them in bond 4,476 
barrels of whisky and distilled spirits, and 347 barrels of 


10 
what were known as free goods.” In consequence of the 
detention of these spirits and goods as set forth in find- 
ings LIL, LIV. and VI., aud the interruption of their bust- 
ness, and the seizure ot their books by Joshua b", Bailey. 
Collector of Internal Revenue, acting under or with him, 
the firm of Joseph M. Cumming & Co. suffered damages 
In amount of $36,000 

The words ‘‘ detention,” ‘* interruption ” and ‘‘ seizure ” 
used in the seventh finding show that there was a se7ziure 
made within the full meaning of the term /evy as inter 
preted by the Courts, for which a sheriff, who fails to jus 
tify, is Hable in trespass. Our property was wrongfully 
impounded, and vet we could not maintain replevin to re- 
possess ourselves of our property. The Government had it 

not Bailey. He had no power outside of that with 
which the Government clothed him. What he did, it did. 


THE LAW. 
POINT 1. 


The liability of the Government under the 


special act. 


The private act conferring jurisdiction on the Court of 
Claims admits the liability of the Government for acts 
such as are recited in the bill. Not that the acts which 
Bailey committed made the Government lable; that 
would not be a proper construction of the enactment, for 
they might upon examination turn out to be acts of an 
arbitrary and malicious character, for which the Govern- 
ment could under no circumstances be held lable. either 


oe 


oe 
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primarily or collatera'tly. But if they proved to be acts 
done by Bailey in the exercise of his duties as an officer of 
the Government, for which the Government was In any 
form responsible, then a recovery was to be had by the 
petitioners, and the Government was to discharge the ob- 
ligation. This is the true intent and meaning of the act. 
And in aid of this construction we will presently refer to 
certain provisions of the Revised Statutes which show a 
Government liability for such acts. True, the language of 
the bill is that the Court is to pass on ‘‘ the law and facts 
as to the hability of the Government;” but the act must 
be interpreted by the state of facts 1t was designed to 
meet, and what is fairly implied in an act is as much 


granted as what Is expressed (Miller, J., m 1OL U.S. R., 
71). It certainly cannot be inferred that Congress sent 


these claimants to the Court of. Claims for relief, under a 
bill which made the granting of the relief they sought im- 
possible. 

lf such a construction is put upon the act, then the 
legislative and executive branches of the Government have 
been guilty of the most absurd piece of legislation that has 
ever covered the statute book of the nation, in wasting the 
time of these claimants and their counsel, as well as im. 
posing on the Court the duty of listening to the contro- 
versy. The Court will not attribute such folly to the leg- 
islative and executive branches of the Government if if 
can find authority for granting the relief the act contem- 
plated. 

The act in words recites in detail the very wrongs of 
which we complain. The very acts of which we complain 
are recited in full in this bill, and we were sent to the 
Court of Claims that that Court might redress these iden- 
tical wrongs. Of course, we understand that there is no 
general authority in that Court to right wrongs done to 
individuals by officers of the general Government, though 
they have been committed while serving the Government. 
In such eases claimants must procure the passage Of a 
special act. We have obtained that special act in this case, 
and we are here under it, and we claim it is broad enough 
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to give that Court full and comprehensive jurisdiction and 
recognizes clearly the liability of the Government for the 
acts recited In the very bill itself, and these wrongs Con. 
cress intended should be remedied in that Court, and it has 
said so. 

fi) such COIS@OS, mhere if is proper for the Nation Lo 
furnish (fi ve medy, ('OHUVESS has Mae ly reSET Ue if thie wiatte 
for ifs Oil aL fermination + (hLaugford 7 lnited Stale . 
lO1 GU. S., af p. 346), 

In Bonduit’s case (11 Wallace, p. 621) the Court said: 
si lf ad Wrong has been done, the power of redress IS with 
@ongress, not with the judiciary; and that body, upon 
being applied to, it is to be presumed will promptly give 
the proper reief.”) Congress was applied to, and in the 
exercise of its power in the premises, determined that 
Cumming & Co. were entitled to rehef for the wrongs 
done to them, and passed the bill under which the prese 


~ 
ant 


suit was commenced, 
The title of the act denotes the intention Ol Congress. 
It was for the relief of claimants. 
it specified with great particularity the wrongs done to 
them; and if if did not mean to compensate for them, 


then the Court was empowered to consider a subject upon 
cen, acontention too frivolous 


which no action was to be ta 
LO be seriously considered, 

It has been time and again decided that when juris: 
diction is conferred upon it by special enactment for relief, 
due regard will be had for the intention. of Congress, and 
a liberal construction given tothe law. 

The Act of February 26, 1885, isin the nature of a reme 
dial statute, requiring such rational and a liberal construc 
tion as will give effect to the just intention of Congress 
(Roberts vs. U S., 92 U.S. R., 41; Cross vs. U. S., 14 
Wall., 483; 0. S. vs. Padelford, 9 Wall., 53s). 

It is the duty of the Court, in construing and giving 
eftect to the statute. to consider the circumstances under 
which if was passed, and the manifest object to be accom 
plished Dy it(d. So vs. Anderson. 9 Wall... 65: Slaughter 


House ( 'CiSe S, an a all . G(: Cross Vs. { i. } Moadi, 
Se). 
Congress was advised and knew of the seizure, closing 


up and detention of Cumming & Co.’s bonded warehouses, 
their books, and the Interruption and 


the detention fay a 
this was done by 


breaking up of their business It knew 

Bailey as an Internal Revenue collector of the Govern- 
anid House Committees, arte examina 
tion of the pipers ana athidavits, were of] the opinion and 
hat this firm had been unjustly dealt with; 
the seizure: that it was 1] 


ment: the Senate 


rround rol 


? 
that there \ ~ Pha) 
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meal ana CV Shoulda bye wowed tO presehlb timely Clallh to 
: 
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the Court of Claims for adjudication thereon, he opinion 
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Of Congress to tl lie ebe famped in every tine oft 
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the remedial law itself, which gives to the Court jurisdic 
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fron OF a SUT mealnst Lt nited States for the damages 


. a. . 
caused to claimants bv Bailey ane 


; fry 
Cid fe othe At Bo 


(Congress could not ke the time to learn bv testimony 
; , | 4 ? 
the « xftent of the wrong or. the lis measure of reel 
ran = l hw +] | leaf . | f 
That was properly deemed by the Legisiature a subject fol 
judicial mquiry. 

The ohbiect of the act. expressed bv its tithe. was to afford 
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relief for the injuries which it recite 

It is true the language the act does not state that the 
Court is to render a judgment, but the right of appeal to 
the Supreme (‘ourt Is (rivel), which can only be from a 


judgment. 

Besides, the conferrme of jurisdiction embraces every 
kind of judicial action upon the 
ing the indictment to pronouncing the 
vs. Commonwealth, 3) Mete., 460 


ln Thomas’ MotionA6 O® of ¢ 1A p. 522, 1t was held that 


a law otf Con- 


subject matter, from find 


sentence | Hoph 18 


a claimant presenting a claim founded on 
Oress has a leqal right la (f an frivalte adjudication, and the 


power of the Court to afford that cannot be considered as 


interfered with ly 


power of definitive adjudication ¢ 


y onvthing short of a lodgment of the 
| here. The first 


ISeW 
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grant of jurisdiction to that Court in the act creating it 1s 
si of all claims foniuded Ol ANY lel of ( ‘ONGVESS.” 

We are aware that acts in derogation of the common 
law are to be strictly construed, and that acts conferring 
jurisdiction are of that character, but this construction 
must not go to the extent of making an act ridiculously 
absurd—that would not be judicial construction. The 
duty of the Court is to give.some effect to an act, if possi 
ble, not to treat it as a nullity, as nothing. It is element 
ary that where a power is given everything necessary to 
the complete execution of the power goes with it. 

The design and intent of the framer, when ascertained, 
must prevail, and noconstruction can prevail which cannot 
give the act some reasonable operation. That is. also an 
elementary rule of law. A remedial act should be so con 
structed as most effectually to meet the beneficial end in 
view, and to prevent a failure of the remedy (Potter's 
Dwarris Statutes, 231). When any particular construction 
would lead to an absurd consequence, it will be presumed 
that some exception Or qualification was intended bv the 
Legislature to avoid such conclusion (SHAW, C. .J/., in Com- 
monwealth vs. Kimball, 24 Pick., at p. 3870). The qualifi 
cation in this case is, that if it be a case where lability in 
any form attached to the Government for Bailev’s act, the 
petitioners are to have the benefit of that lability, and 
this Court is to enforee it. 7 

‘It is not the words of the law,” says the ancient 
Plowden, *‘ but the internal sense of it that makes the 
law; the letter of the law is the body; the sense and rea- 
son of the law is the soul.” 

There are three points to be considered in the construc- 
tion of all statutes: (1) The old law; (2) the mischief, and 
(3) the remedy—that is, how the law stood at the making 
of the act, what the mischief was the former law did not 
provide for, and what remedy Congress has provided to 
cure the defect, and it is the duty of judges to so construe 
the act as to suppress the mischief and advance the 
remedy. 

The Court will pardon us for citing plain elementary 
principles from elementary books in regard to the con- 
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struction of acts. Weare aware of the fact that we are 
not enlightening the Court on the law; simply calling at 
tention to it. 

The former law required us to sue the officer, and ina 
proper case the Government made a recovery against him 
a recovery against it. 

Bailey, the collector, fled the country; we could not 
reach the Government through him, and this act permits 
us to reach it directly. In other words, it permits us to 
avoid eirculty of action, and to do directly that which the 
former law required us to do indirectly. 

If. therefore, We could Ol) thie Se proofs have succeeded 
in obtaining against Bailey a judgment which would have 
created a Government lability, we have by force of this 
act been given a direct mode of redress against the one 
ultimately Hable, namely, the Government, and this with 
out going through the formula of an action against the 
officer first. 

Now, could we have succeeded on these proofs and on 
the facts as we have stated them in recovering a judgment 
against Bailey / 

It is an elementary rule that all public officers whose 
duties are not judicial are answerable in damages to any 
one injured by the careless and negligent performance or 
omission to perform the duties of their office, and where a 
Government official assumes an authority which the law 
(loes not warrant him in exercising, he is personally re 
sponsible. 

hiv parte Milligan, 4 Weall., 3. 

Planters Bank Vs, l nion Bank. Lb Wadll.. 
LS. 

Mitchell vs. Harmony, 13 How. U. S.. 115. 

Griffin VS Moeleow. 7 I lnd.. yg. 

Johnson vs. Jones, 44 771... [42 

Llough vs. Hoods ss, 35 Jl... 166. 

HWoelson vs. Franklin. 68 N. CL. 259. 

Hogue Vs. Penn, 3 Bush., 663. 


But where the injury was done in the exercise of orders 
from a superior authority, which the agent was powerless 
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@ The old Manet t doctrime., that “the King can do no 
wrong,” has no application to American jurisprudence, 


because we have no Kine to whom the term can be ap 
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except with ifs own consent But either this consent 
is given by general law, or some tribunal is established 
with power to hear all just claims, or if neither of these 
“is done, the tort remains; and it is always to be pre 
“sumed that the legislative authority will make the 
‘* proper provision for redress when its attention Is 
directed to the injury. 
| o> habits of Bailey, it is almost needless 
to discuss that. There is no question about his lability 
for these acts He went into the complainant’s premises 
ind made a seizurein the exercise of the functions of his 
oftice. He madea mistake. For that mistake he is liable. 
On the recovery of such a judgment against Bailey, let us 
see what position the United States Government would 


have occunied Section 970 of the Revised Statutes pro- 
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vides that ‘‘ when in any prosecution commenced on ac 
count of the seizure of any vessel, goods, wares or mer 
chandise made by any collector or other officer under any 
act of ('Ongress authorizing such se IZUre, judgement IS 
rendered for the claimant, but it appears to the Court 
that there was reasonable cause of seizure, the Court 
shall cause a proper certificate thereof to be entere aie MC. 

Section 989 of the Revised Statutes provides that ‘* when 
a recovery is had in any suit or proceeding against a col- 
lector or other officer of the revenue for any act done by 
him, or for the recovery of any monev exacted by or paid 
to him and by him paid into the Treasury, in the perform. 
ance of his official duty, and the Court certifies that there 
Was probable cause for the act done Dy the collector or 
other officer, or that he acted under the directions of the 
Secretary of the Treasury, or other proper officer of the 
(sovernment, WO Cree ubion shall SSI against such col 
lector or other officer, but the amouut so recovered shall, 
upon final judgment, be provided for and paid out of the 
prope r appropriation from the Tre ASUPY. 

Section 3220 of the Revised Statutes provides: ‘* The 
( ‘ommirssioner of Liste rial Pe Me’MHE, subject Lo regulations 
prescribed by the Secretary of the Treasury, is authorized 
on application to him made to remit, refund and pay 
back all taxes erroneously or illegally assessed or collected, 
all penalties collected without authority, and all taxes that 
appear to be unjustly assessed or excessive In amount, or 
In anv as may be recovered against him in any Court for 
any internal taxes collected by him, with the costs and 
expenses ot sult: also all damage s and costs recovered 
agaist (litt) CISSEOSSO7.” collector. deputy collector OT nN- 
Spec for 7 lity suit brought against ham by rEedaSOHW of Canty - 
thing doe di the dive je rformance of his official duty.” 

Here was an act committed by Bailey in executing a 
law of the United States, in the name of the United 
States, for the benefit of the United States. He was liable 
to an action-——no one will seriously question that—and on 
obtaining the certificate of probable cause, the liability 
of the Government was absolutely fixed. 
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Now, about this certificate of probable cause let us say 
a word, and goto another branch of the case. The stat- 
ute provides, section 970: ‘* And when in any prosecution 
commenced on account of the seizure of Ally vessel, foods, 
wares or merchandise made by any collector or other 
officer unde any act of Congress authorizing sucn 
seizure, judgment is rendered for the claimant, but 1t ap- 
pears to the Court that there was reasonable cause for 
seizure, the Court shall cause “—not may Cause shall 
CAUSE A Proper Ci rtificate thereof to be entered.” 

So in every case where there is reasonable cause for 
the seizure, the Court must grant the certificate of prob- 
able cause, and the liability of the Government becomes 
fixed. 

The certificate of probable cause has always been re- 
garded as evidence of the fact that the recovery was for 
an act done in the due performance of his official duty, 
and this is granted almost as of course, unless the trial 
has demonstrated that the officer departed from his 
official duty, and for some purpose of his own was guilty 
of arbitrary or malicious acts. 

Thus in U. S. ws. Riddle (5 Cranch, 312), MARSHALL, 
C’. J., said: *‘ The Court thinks this case too plain to 
adnut of argument or to require deliberation. It is not 
even within the letter of the law, and it is certainly not 
within the spirit. The law did not intend to punish the 
intention, but the attempt to defraud the revenue. Butas 
the construction of the law was liable to some question, 
the Court will suffer the certificate of probable cause to 
remain as If Is. 

oe doubt as to the frie construction of the law is as 
reasonable (¢ CAMSE Jor S¢ LZUre ds a doubt respecting the 
fact.” 

If the collector makes a mistake in regard to the fact, 
there Is no reason why he should not have a certificate of 
probable cause, if he acted in good faith, and had no pur- 
pose of his own to serve, no malice—no unnecessary Op- 
pression. Why not? 

A certificate of probable Cause will be viven if the SEIZ 
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ing officer acted in good faith, and had reasonable grounds 
to suppose that the law had been violated (U. 5S. us. The 
Reindeer, 14 Law R., 235). 

The subsequent action of the Government concludes it 
on the question of probable cause, and shows that if the 
action had been against Bailey the lability of the Govern 
ment would have been complete. 

The Government, by this special act, waived the ne- 
cessity of a direct action against Bailey; now let us see 
what the act provides: ‘* And said suit shall be mazn- 
fained, any statute of limitations to the contrary not- 
withstanding.”” What statute of limitations? Could the 
(covernment interpose the statute of limitations as a bar 
to aclaim like this? Certainly hot. We never had our 
day in Court against the Government till this private act 
was passed. Thestatute never commenced to run against 
the Government till this private act was passed. What 
statute of limitations does Congress refer to? It is the 
statute of limitations against Bailey. We seek to hold 
the Government liable for Bailey’s acts. The Revised 
Statutes provide that the Government is lable for Bailey’s 
acts. They say to us, in effect, get a judgment against 
Bailey; we are ultimatelv liable and will pay that judg- 
ment. Weare limited, however, in the time to bring the 
suit against Bailey. The statute of limitations would 
have applied to such an action. The Government could 
have claimed the benefit of that statute. ut Congress, 
by this special bill, says to the United States Attorney- 
General ‘* You shall not claim the benefit of the statute 
of limitations against Bailey.” If it does not mean that, 
what, in all fairness, does it mean? It is meaningless un 
less it means that. 

You can give effect to this act in no other way. It 
means that or it means nothing; showing a clear inten- 
tion on the part of the Government that if Bailey was 
liable for these acts and the Government ultimately liable, 
so in the end the money would have to come from it, then 
the Government was to be held liable in this direct pro- 
ceeding without unnecessary circuity of action. To this 
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extent the Government, by this special act, admits its 
liability. It is only a conditional admission, however, an 
admission founded on the principles stated, and on the 
pre-existing liability on the part of the Government, If 
the facts were sufficient to hold the Government if the 
action had been brought against Bailey instead of being 
brought directly against it. 

We admit the proposition that as a rule the Government 
is not liable for the tortious acts of its public officers; but 
this is subject to certain well-defined qualifications, which 
will be considered hereafter. We admit that Bailey 
was a public officer, but deny that the general rule in 
voked, as to the non-lability of the Government for 
tortious acts, has any application to revenue officers 
acting in good faith and within the scope of them au- 
thority in seizing for the Government the private property 
of its citizens. 

The actiou is not brought for a personal tort of an officer 
of the Government; it is brought for an injury to property. 
That is our theory of hability-—-an injury to the property 
of a citizen, for which the Government always makes just 
compensation. This rule pervades the entire law of the 
country, from the Constitution down, and it is that law 
we invoke here. Nor does the rule invoked by the At- 
torneye General as to non-hability for tortious acts of a 
public officer apply to cases where the act of the officer, 
however tortious in the beginning, has been avowed, 
adopted or ratified by the Government. 

We further admit that the act of Bailey was tortious in 
the sense that if was wrongful as to us. 

That although he did an act he had the power to do in 
the exercise of his office, it was tortious as to us, because 
he was mistaken as to the existence of cause for seizure, 
and hence as a ministerial officer became liable to us. 
whether his act was induced by what he regarded as 
probable cause or not. 

How this question of probable cause is to be viewed de- 
pends entirely upon circumstances. In an action for false 
Imprisonment Or malicious prosecution probable cause is a 
perfect defense, and the probable cause in an action of 
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false imprisonment or malicious prosecution has been de- 
tined—the person must act as an ordinarily prudent man 
would, he must act on circumstances warranting a pru- 
dent man in arriving at the belief that crime has been 
committed. That belief, if justified by circumstances, is 
a complete defense to actions of that character. But it 
is no defense to a ministerial officer for the seizure of 
property. 

Then there is another distinction to be observed with 
regard LO probable cause, that is, as to what constitutes 
probable cause between the officer and the Government. 
We will discuss this distinction before we are done. 

We properly allege a wrongful seizure. If we had al. 
leged that the seizure was rightfully made we would have 
had no cause of complaint either against Bailey or the 
Government in this or any other Court 

Probable cause as to us and probable CAaAUSe aS bet weel 
the ofticer and the Government are two different things. 

Probable cause would have been no defense by Bailey to 
an action brought by J. M. Cumming & Co. 

But if the action had been defended by the Government 
through one of its District Attorneys, so that the Govern 
ment was represented, and probable cause was found to 
exist, the Government guaranteed the officer immunity 
by regarding the judgment as a lability aguinst the Gov 
ernment, Which its officers in the Treasury Department 
were authorized to pay and discharge. The officer toward 
his Government has probable cause if he acts upon sus- 
picion, Whether founded on facts or not. In other words, 
the Government which selects, directs and controls the 
officer, and they essentially do that in all internal revenue 
matters, agrees to pay for his honest mistakes or errors of 
judgment committed in good faith while enforcing its 
laws. The Government in these cases Pavs for mistakes 

nothing else. If the seizure is proper, forfeiture follows, 
and there can be no possible liability on the part of the 
Government. It is only in case of mistake, in other 
words, where a wrong is done, or where the acts of the 
officer undertaken in good faith prove tortious, that the 
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Government liability attaches and it can be called upon to 
pay. 

The Government has, by general statute, created a 
liability in this class of cases, and the common law 


rule, which might otherwise have prevailed, becomes 
+ 


as to such cases and such officers inapplicable. In 
declaring this lability, two sections of former 
laws were reenacted in- the Revised Statutes. | 


refer to sections 9S9 and 3B?20. and at becomes tmumna 
lerial to the determination wu this case which section the 
CYourt holds to bs applicable > both admit a Government 
hrability. The only 17 fhe renee Is iil thie niode of enforcing 
thie Liability. Bv section YO. the certificate of probable 
cause authorized by the statute in suits against revenue 
officers operating as a stay of execution and relieving the 
officer from liability is, in effect, a judgment against the 
Government (Dunnegan’s case, 17 Ct. of Claims R., 247; 
The U.S. avs. Sherman, 98 UU. 8., 565). Section 3220 au- 
thorizes the Commissioner of Internal Revenue, subject to 
regulations prescribed by the Secretary of the Treasury; 
without any certificate of probable cause, to pay all dam- 
ALCS and costs recovered against anv assessor, collector. 
deputy collector or inspector in any suit brought against 
him by reason of anything done in the due performance 
of his official duty. 

The due performance of duty contemplated means 
honest performance of official duty—mistakes committed 
In good faith while executing the duties of the office. Re- 
collect. the authority IS hot only to Pay the costs of the 
defense, but all damages recovered. 

The Government is to pay the damages for these very 
mistakes they call tortious acts. 

Recoveries for damages in these cases are only permitted 
where wrongs have been committed, where the officer has, 
asin this case, made a mistake or committed a tortious 
act with respect to property. 

A certified COP N Of the record, and the certificate of prob- 
able cause authorized by section 970 of the Revised Stat- 
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utes, are generally accepted as conclusive on the Treasury 


Department. By them the Government liability is deemed 
fixed. 

In the Dunnegan case, the department refused to be 
bound by the certificate, and the department was sustained 
chiefly Ol} the eround., however, that the defense of the 
officer was conducted by the private attorney of the officer 
sued and not by the pul blic officer assigned bv the Gov ern- 
ment to conduct such defenses. That the Government 
having no notice of the suit and no opportunity to defend 
was nol concluded by the judgment : That 1s eood ele 
mentary doctrine. The record in that case charged a 
malicious act onthe part of the officer, for which the 
Government could in no manner be made hable, and it is 
difficult to reconcile the giving of a certificate of probable 
cause fora malicious act, unless by some means, not made 
to appear, the element of malice disappeared from the case. 
The opinion of this Court in that case refers particularly 
to the fact of 1 he allegation of miatice, and how a certifi 


cate of probable cause could be given In a case where 
the officer was guilty of malice, is something we cannot 
comprehend, unless, as before remarked, the malicious 
element mn SOM Way qr other dropped out of the case 

No malice is charged in our case and none proved, and 
it is fair to assume that if, on these proofs, we had re 
covered a judgment against Bailey, for acts done by him 
within the scope of his authorit Vas all officer of the Gov- 
ernment, committed without malice or private motive, 


-and solely in the interest and for the benefit of the Govern- 


ment, that the Treasury officials would have performed 
the duty and exercised the authority which the statute 
confers to discharge such judgment as a Government 
liability. 

These Treasury officials are public officers. The law will 
presume that they, like other public officers, will do their 
duty faithfully and impartially, and if we have presented a 
proper case the inference and presumption are that we would 
have obtained the benefit of these acts. Presumption 1S 
proof. Anything the law presumes need not be proved. 
[t proves itself. The law recognizes this class of claims as 
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Government liabilities. It will not be claimed by any one 
that the Government undertakes to pay the private debts 
or abilities of its internal officers, however Just they may 
be. There is) no authority for that. The policy of the 
different acts is to discha (rovernment liabilities im 
curred by seizing property. for Government purposes. 
That is the policy of the Government 

Laabilities cel, ym Tact. acalnst 
the Government. 

In form against the officer, because without a special 


1) il We have, the claimant Cittl reach the (roverh- 


act suc 
ment inno other wavy. ln fact against the Government. 
because the judgments are assumed by the Government 
and paid from its treasury. and the act of paying them, 
where there is a certificate of probable cause, if 1f is under 


. { : ; a8 , in : — . 
section YS. 1s ao mere ministerial act. It is to hand ove 


. 
mre 


the money. hat as all, 

[t has been said that these statutes are for the benefit of 
the colleetor that as true. They are likewise for the 
benefit of the creditor. In the U. Ss. ws. Sherman (Ys 
U.S., 565), the Court held that the certificate of probable 
cause may be had by either party, and declined to ailow 
the judgment creditor three years’ interest upon his judg- 
ment, because of his neglect to obtain the certificate. 
The plaintiff.” said the ofticer, *‘ has not obtained the 
certificate.” The U. S. Court said, *‘ Why didn’t you 
obtain it?) You were entitled to go and get it, and if you 
have lost three years’ interest, you have lost it by vour 
own fault and neglect.” Now, if the claimant has no in- 
terest In these statutes or in the certificate, why was this 
ruling made by the Supreme Court of the United States/ 
The creditor has an interest In these statutes; he has an 
interest in the certificate, and may go and get it, though 
the officer neglects to get it, or even if the officer does not 
wish it. The running of interest in a case of that kind 
starts from the time of filing the certificate, and it was 
the fault of the creditor that the certificate was not ob- 
tained sooner, and he got interest only from the time the 
certificate was filed. Even under section 3220 the creditor 
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has such an interest in the statute, as to call upon the 
Commissioner to act. 

Any statute that concerns the public or individuals, 
gives the individual such an interest in the matter to 
which it relates that he may enforce it. That doctrine 
has been frequently held by our Courts (Martin us. The 
Mayor, &c., 1 Hill, 545; Malcolm ws. Smith, 5 Cow., 188); 
although as the power committed to the Commissioner In 
this instance involves a certain amount of discretion, 
mandamus would not have required this officer to act in 
any particular way. It would require the Commissioner 
to act upon the application, however. It would at least 
have set him in motion. 

Mandamus can do that, and in the United States Court 
where a judgment is recovered, it may be made the basis 
of a mandamus proceeding, so that after judgment against 
the officer making the seizure, mandamus will he to set 
the officers of the Treasury Department in motion as to 
its payment, and the presumption ts that when set in 
motion they would have discharged their duty fairly and 
honestly; that the judgment, if in a proper case, would 
have been paid and discharged by them from the Treasury 
of the United States. I say all these presumptions are in 
our favor, and presumption is proof; for what is pre- 
sumed need not be proved. 

A word or two in reference to section So), it has been 
intimated, but never expressly decided, that this section 
did not apply to an Internal Revenue collector. Judge 
BLATCHFORD, in Campbell vs. James (18 Blatchford, 196), 
decided that it did not apply to a postmaster, and inci- 
dently said that it applhed only to revenue from customs. 
It was a mere Incidental remark, referring to the statute 
by description. As originally passed, this observation 
was true, but when the jurisdiction of the Treasury De- 
partment was extended over this class of cases, if may be 
fair to argue that the provisions of section 989 were ex: 
tended to both, unless by construction 3220 is regarded as 
indicative of a legislative intent to have the new Jjuris- 
diction regulated by the new provision. 
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That may be the proper construction; we are not going to 
argue that it is not; but we claim that it is still an open 
question; and assert that the act passed originally in re- 
gard to customs from imports has never been judicially 
decided not to apply to Internal Revenue officers. The 
question was not argued before Judge BLATCHFORD. — If if 
had been before Judge BLATCHFORD, he might have found 
that, although as originally passed it applied to customs 
from imports, vet by construction in view of the enlarged 
jurisdiction of the Treasury Department it might be ex- 
tended to revenue officers. We are not voing to argue 
whether it should be so construed or not. or our pur: 
pose either act indicates the lability which we claim can 
be enforced against the Government. Of course, In ex- 
tending jurisdiction—if the jurisdiction of a Court, for 
example, is extended to a new class of cases, Congress does 
not re-enact the old laws. They remain. The new juris- 
diction is merely added. The old law is by necessary in.- 
plication extended to the new. All these regulations apply 
to the Treasury Department, whether relating to revenue 
from Imports or from internal revenue sources. 

But be this as it may, either section fixes a Government 
responsibility in a proper case of seizure of property, and we 
want that question of seizure of property kept prominently 
before the Court: and as the Government has waived the 
recovery of a judgment against Bailey as a preliminary to 
enforcing the Government liability, it has, as a necessary 
consequence, waived the certificate of probable cause, and 
the approval of the Commissioner of Internal Revenue, if 
this be acase in which such certificate and approval would, 
in the ordinary nature of things, have been granted. Both 
sections of the statute demonstrate a general purpose to 
protect all revenue collectors. 

The Government knew we had not sued Bailey. The 
Government knew that the Statute of Limitations might 
have run against Bailey; but they said ‘* we will waive 
the Statute of Limitations against Bailey, and you come 
in and sue us directly. In other words, we will allow you 
to do directly that which, without this special act, you 
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would have to do indirectly.* “We waive this formal cir- 
cuity of action.’ Now, both sections of the statute, as we 
said before, demonstrate a general purpose and policy on 
the part of the Government to protect all revenue officers 
in case of seizure of private property. 

In this connection and on the additional theory that this 
was an act of Government, let us ask, suppose Bailey had 
died the day after making the seizure, would the wrong 
and remedy have died with him+? 

His death would not have released the seizure nor re- 
turned our property. Who would the seizure have been 
continued by? Agents of the dead man? No. A dead 
man can have no agent 

The Government would have continued the seizure. It 
continued the seizure in this case for over a month. It 
wasitsact. Thisis not a case of wrong without a remedy. 
The waiver of sovereignty by the Government has given 
us the remedy. The death of Bailey would not have de- 
feated this action nor affected it in any way. Judge 
Cooley, in his work on Torts (pp. 122, 123) says the diffi- 
culty in such cases is with the remedy, not with the right 
The right may exist. The trouble is in getting at it, in 
enforcing it. Here, sovereignty has been waived, and we 


have both the right and the remedy. 

It has been suggested that if J. M. Cumming & Co. 
committed no violation of law, neither the President, nor 
any member of Jhis Cabinet or all combined, could seize 
their warehouse. 

Cabinet meetings are not called to deliberate on such 
subjects as a general rule. That detail of the Government 
devolves upon the Secretary of the Treasury, and through 
him upon the Internal Revenue Commissioner, and 
through him upon the numerous collectors throughout 
the United States. If it was made known to the Secretary 
of the Treasury or the Commissioner of Internal Revenue 
that reasonable cause existed for believing that fraud 
against the revenue was being committed by J. M. Cum- 
ming & Co. in the management of their warehouse, it 
would certainly be the duty of these officers to direct a 


seizure, and if Bailey, by the command otf the Govern- 
ment, made the seizure and the Treasury Department had 
the power to command him, would there be any doubt of 
its lability? 


“ POINT If. 
The proper construction of the special act. 


The Act of hebruary 26, ISS5, is in the nature of a re- 
medial statute, requiring such a rational and liberal con 
struction as will give effect to the just intention of Con- 
eress (Roberts us. U.S... 92 U.S. R., 41; Cross us. U.S., 
l4 Wall., 483; U.S. vs. Pudelford, 9 Wall., 538.) 

It is the duty of the Court, in construing and giving ef- 
fect to a statute, to consider the circumstances under 
which it was passed, and the manifest object to be accom: 
plished by it (U.S. vs. Anderson, » Wall., 65; Slaughter 
House Case, 16 Wall... 67; Cross vs. U. S., 14, Wall., 483). 

Congress was advised and knew of the seizure, closing 
up and detention of Cumming & Co.’s bonded warehouses, 
the detention of their books, and the interruption and 
breaking up of their business. It knew this was done by 
Bailey as an Internal Revenue Collector of the Govern- 
ment; the Senate and House Committees, after examina- 
tion of the papers and affidavits, were of the opinion, and 
so reported, that this firm had been unjustly dealt with; 
that there was no ground for the seizure; that it was il- 
legal, and they should be allowed to present their claim to 

the Court of Claims for adjudication thereon. The opinion 
of Congress to the same effect is stamped on every line of 
the remedial act itself, which gives to the Court jurisdic- 
tion of a suit against the United States for the damages 


“Jia 


caused to claimants by Bailey and others as Internal Reve 
nue officers. 

Congress could not take the time to learn by testimony 
the extent of the wrong or the just measure of relief. 
That was properly deemed by the Legislature a subject fon 
judicial Inquiry. The object of the act, ¢ repre ssed by its 
title. Mas lo afford relief for thie MnpUries it recites. 
Counsel for the Government seem to consider it a defect 
that the language of the act does not state that the Court 
is to render a judgment. This isarequirement which can- 
not avail. The nght of appeal to the Supreme Court Is 
given, Which can only be from a judgment. Besides, the 
conferring of jurisdiction embraces every kind of judicial 
action upon the subject matter from finding the indict- 
men. to pronouncing the sentence Hopkins “vs. Common 
wealth, 3 Mete., 460). Whenever a judicial power is con 
ferred by statute, everything necessary to make it effectual 
or requisite to attain its end, is implied (People v7. Chapin, 
lU5 N. Y.. at }). 16). In Thomas’ motion (16 Ct. of Cl.. 
p. 522), 1 was held that a claimant presenting a claim 
founded on a law of Congress has a leqal right loa di fi 
yale adjudication, and the powell of the Court to afford 
that cannot be considered as interfered with by anything 
short of a lodgment of the power of definite adjudication 
elsewhere. The first grant of Jurisdiction to this Court in 
the act creating it is ‘‘ of all Claris founded on (Liy act of 
(longre ss’ 

The special act of Congress has set the question of juris 
diction at rest, if that question ever arose to the dignity of 
a doubt. 

by this private act, the Government permitted itself to 
be sued for the several grievances suffered by Cuniming 
& Co., set forth in the law itself. What was the object of 
Congress in authorizing the suit? Certainly not to have a 
finding that in no event could the Government be liable 
for the acts of its officers specially enumerated in the bill. 


it authorized ae suit for relief under a bill and 


Such an interpretation would impute to Congress that 


in a case in which the granting of any relief was impos- 
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sible. The intent of Congress was to ascertain whether 
the damages were due in any respect to the action or in- 
action of the Government, and, if so, to find and vive 
judgment for the proper amount of compensation. If in 
no event could such hability be fixed Upon the United 
States, why give either party the right of appeal, as In 
ordinary cases, against the United States’ It may cer 
tainly be said, as in Valdez case (16 Ct. of CL, p. 550), 
where a claim, barred by statute, was referred to that 
court by Congress: ie It will proceed according LO the leg- 
islative will to adjudicate such claims *— * * the 
purpose of the statute was plain from. the first, and its 
language, riterpre fed by its purpose, bears but one con- 
struction and leads to but one conclusion.” 

Where the damage arises entirely from the tortious acts 
of its officers, the Court of Claims has not, under the 
general law, any jurisdiction of a suit against the Govern. 
ment for such acts. Kiven, were this such a case, the 
special Act of July 26, 1885, confers such jurisdiction. The 
sovereign power has waived its privilege and permitted itself 
to be sued in order that justice may be done. It is said 
in Gibbons ws. U.S. (8 Wallace, 269), that this cannot be 
done without a special act of Congress. The requirement 
then has been supplied In the present Instance. 

In the McClure case (116 U.S.. 145) and Tillson case 
(100 U.S., 43), this Court, in construing private bills, held 
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that the Government did not, by sending a claim to the 
Court for adjudication, admit a Hability on the claims so 
sent—this is true. But the Government certainly admit- 
ted its lability on claims of that character, If properly 
established by proofs, and this is all we claim for the 
Cumming bill, 2. e., that the Government admitted its 
lability on sucha claim if the facts going to make out 
the claim were established by evidence. 


POINT fil. 


The Government adopted the act of tits 


officers, 


If the act of Collector Bailey, in making the seizure, 
did not impute notice to the ( fovernment of the fact, the 
report made by the first Commission appointed by the 
Government to the effect that the seizure was wrongful, 
charged it with notice of the Commission of a wrong in 
depriving the claimants of the use of their property. 

This was the LOCUS pau wilenticoe. The ( rovernment should 
then have disavowed the seizure, but it @76t. It con 
tinued Governmental control for over a week after the 
second commission made its report, that everything in 
the warehouse was right. There can be no question about 
the right and power of the Government to avow an act of 
its officer. Where a vovernment consents to be sued, it 
waives its sovereignty; it ceases to be a sovereign power; 
it comes into Court like any other litigant. It becomes, if 
we may use the phrase, for the purposes of the litigation, 
a national corporation. [t becomes in this respect like a 
municipal corporation. It may ratify an act, just as a 
municipal corporation may ratify an act, and it ratified 


this act. 


In Weed wus. The U. S. (16 Peters, p. 359), the Court 
said: 


‘* In respect to the point made, as the validity of the 
original seizure, or of the causes thereof, we are of 
opinion that the first instruction of the district Judge was 
entirely correct. It isof no consequence whatsoever what 
were the original grounds of the seizure, whether they 
were well founded or not, if in point of fact the goods are 
by law subjected to forfeiture, for the United States are 
not bound down by the acts of the seizure to the causes 
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which influenced them in making the seizure, or by any 
irregularity upon their part in conducting it, if in point of 
fact the seizure can now be maintained as founded upon 
an actual forfeiture thereof at the time of the seizure; and 
therefore it was rightly held by the judge that no ques- 
tion arose upon the issues which the jury were to try, ex 
cept upon the causes of forfeiture alleged in the informa, 
tion. The remark : just made constitute an answer to the 
aregtiment upon the demurrers to the first two pleas of the 
Claimant; for, as had been already suggested, if a seizure 
has been actually made and is a continuing seizure, it 1s 
$10) bar to proceedings thereon that the Catlse of forfeiture 
relied on is not the Sdadbne UpOotTk W hich the seizure was orig- 
nally made. J/fes sufficvent for the United States that it 
ADOPTS THE SEIZURE and now proceeds for a good cause of 
forfeiture, although utterly unknown to the original 
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Therefore, the Government had a right to adopt the 
act of Batley. It had the right to make it an act of 
its own, and it did make it an act of its own by maintain- 
ny the POs eSSION he took For it. 

The Government did not disavow the seizure, but 
adopted it. it was bound to do one thing or the other. It 
was either a seizure by the Government or it was not; and 
when actual knowledge was communicated to the Govern- 
ment it was called upon to act. !t did not disavow. It 
did not release its hold; but maintained it. This amounted 
toaclearavowal, aclear ratification by the Government of 
the act of this. ofticer. The Government adopted the 
seizure, and is responsible for it, independent of the several 
acts of Congress, to which attention has been called. 

The act of Collector Bailey was not an act of malfeas- 
ance or noh-reasahce 1 office. | ft was hol nitro vires. It 
was performed as an act of Government, in the name and 
for the profit of the Government, and not for any private 
benefit of his own. It was done under color of the acts of 
Congress delegating governmental authority to certain 
subordinates of the Government. It was executed by him 


under the discretion confided in him under these acts; and 
while he erred in judgment, his official position shielded 
him from criminal prosecution or from actions of replevin 
to regain the possession which he wrongfully assumed. 

The seizure met the the approval of his superior officers, 
who for the time at least, acting in concert with him, en- 
forced and maintained it. 

Whether Bailey was liable in the first instance or not 
becomes Immaterial, as the ratification and avowal on 
legal principles, bound the Government, in whose interest 
and tor whose benefit the seizure was made, as a party to 
the wrong ab 7nitio. It therefore matters not which con- 
clusion is adopted, 2. e., Whether the Government is 
holden on the theory of original liability or by its avowal 
of the act. It is hable on one of these theories if not upon 
both. 

The report of the first commiusson brought home knowl- 
edge to the Government that the seizure was improper, as 
no grounds therefor existed, and still the Government did 
not disavow the seizure but sustained it, clearly showing 
an intention on the part of the Government not to treat 
the act of Bailey as one out of the path of duty or for 
motives of his own, but as an act performed by him within 
the scope of his authority, which the Government sanc- 
tioned and by maintaining possession sustained and 
adopted. | 

If the Government intended to disavow the act of 
sailey, what should it have done? It should have immedi- 
ately turned back the control of this property to us, and 
allowed us to resume our business. The Government 
knew that Bailey had seized the property in its name and 
as its act, and they knew that by the seizure, control had 
effectually passed from us to the Government, as much so 
as possession effectually changes by the levy of a sheriff, 
who makes an inventory of the goods seized, and has a 
man put in charge to represent him. By the seizure or 
levy the title of the property is for the purpose of the 
seizure or levy changed. A removal of one article after 
the levy by a sheriff would be larceny by the person taking 


it. Hiven if taken by the judgment debtor, it would be 
larceny. He has no power to remove the property levied 
on. Therefore, if the Government wanted to disavow the 
act they should have returned the control of the property 
tous. They should, if we may use the term, have released 
the levy. They declined to do that, but maintained the 
seizure and excluded us from all control, 

It had the right to treat the seizure as the unauthorized 
act of Bailey, committed’ out of the path ef his duty, by 
promptly refusing to sanction or continue If. 

But the Government didn’t do this—it maintained the 
seizure after knowledge ol the fact that no erounds for 
the seizure existed. The report made by the first commis- 
sion and by the second commission each brought home 
knowledge to the Government in an official form as clearly 
and positively as notice was capable of being given, and 
still the Government did not disavow the seizure, but 
maintained it, clearly showing an intention on the part of 
the Government not to treat the act of Bailey as one out 
of the path of his duty or for motives of his own, but as 
an act performed by him within the scope of his authority, 
which the Government sanctioned, and, by maintaining 
possession, sustained and adopted. The Government in 
this manner avowed, adopted and ratified the act, as effect- 
ually as avowal, adoption or ratification by the Govern- 
ment is possible. How does the Government avow or 
adopt an act? In avowing an act, the Court in Brown vs. 
Denman, 2d Exch., 167, said: **The ratification need not 
be under the great seal. It may, like a command, be 
oral.” 

The evidence Ol if need hot be CXPVress, for if May be 
implied, and the act of the Government in dealing with 
the subject is the strongest evidence of its intention and 
purpose 

The Court in the same case said: ‘* The subsequent 
ratification by the Government is equivalent to an original 
command,’ 

The Government has a right to make the act of its offi. 
cer an act of its own. So, for the purposes of this Case, 


Bailey is to be regarded as having done that which the 
(rovernment commanded him to do. The communication 
on file in the State Department at Washington, and 
referred to below, shows how public acts are avowed. 
The British Minister, it appears, communicated to the 
Department of State that the British Government 
avowed the act on account of which one McLeod 
had been arrested and put on trial, as an act 
of pubhe duty owing by him to the British Gov- 
ernment. He said to our State Department that the 
British Government avowed that act. Our Secretary of 
State and President officially declared in their communica- 
tion that, under the circumstances, no responsibility for 
the act could be thrown upon McLeod, and that our Gov 
ernment regarded the question as a political question bo 
be discussed between the two Governments. This was 
regarded as a sufficient avowal of the British Govern- 
ment. 

Under date of March 15, 1841, a communication ad- 
dressed to Hon. John J. Crittenden, Attorney-General of 
the United States, subscribed by Hon. Wm. H. Harrison, 
President, and by Hon. Daniel Webster, secretary of 
State, speaking for the Government of the United States 
(see communication on file in State Department at Wash- 
ington, D. C.), said: ‘“‘It is the object of this letter to 
‘State to you certain important facts to be used by you, 
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‘or by others, as occasion in your judgment may require. 
Which facts are, that on the 12th day of this month, 
Henry S. Fox, Her Britannic Majesty’s Minister, accred- 
ited to this Government, made a formal and official 
‘communication to the Department of State by instruc- 
‘*tion of Her Britannic Majesty’s Government. In this 
‘communication it 1s explicitly declared and avowed, that 
‘the transaction on account of which Alexander McLeod 
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has been arrested and is to be put on his trial, was a 
‘* transaction of a public character, planned and executed 
‘‘ by persons duly empowered by Her Majesty’s colonial 
authorities to take any steps, and to do any acts neces- 
‘* sary for the defence of Her Majesty’s territories, and for 
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‘“the protection of Her Majesty’s subjects, and that con- 
‘‘ sequently those subjects of Her Majesty who engaged in 
‘* that transaction were performing an act of public duty, 
** for which they cannot be made personally and idividu- 
‘ally answerable to the laws and tribunals of any foreign 
‘country; that the transection may have been justifiable 
‘or not justifiable, but that they regard that question as 
‘a political question to be discussed between the two 
‘“ governments, aud that any responsibility for partice- 
“nating in the transaction cannot be thrown upon indi- 
“ viduals, who under the sanction, or by the order of the 
“ constituted authorities of their own government, en- 
‘ovaged in it as a military enterprise.” This communica 
tion, duly certified, was sent to the Hon. Joshua A. Spencer, 
attorney for the United States fer the Northern. District 
of New York, who was assigned as of counsel for McLeod, 
who was subsequently tried and acquitted mainly upon 
the legal grounds stated in the above letter. This commu- 
nication shows the views of the Government In regard to 
the acts of public officers, avowed subsequently by their 
Government. 

We do not mean to say that the British Government 
could not even afterwards have disavowed the act of its 
minister. It could. Jt might have said: ** The minister is 
mistaken in the attitude this Government takes.” We 
have no doubt about that. But standing unchallenged, it 
was the act of the British Government itself. 

In the case of Weed ws. U. S., 16 Peters, 359. the Su- 
preme Court of the United States distinctly declared that 
the United States are not bound down by the acts of 
seizors to the causes which influenced them in making the 
seizure, for if the seizure can be maintained on any 
grounds warranting forfeiture, the United States may pro- 
ceed, and in the language of the Court: ‘‘ It is sufficient for 
the United States that it adopts the seizure and now pro 
ceeds for good cause of forfeiture.” Whether the term 
ratification, as applied to Government, is called avowal or 
adoption is of no consequence, as the three terms have the 
some meaning. The Government, having thrown down 


ifs shield of sovereignty, is to be regarded, for the purposes 
of this case, as a national corporation, and may be likened 
In many respects to a municipal corporation so far as the 
rules of law applicable to it’ are concerned. The doctrine 
of ratification of the acts of an agent is as applicable to 
corporations as to individuals, and such ratification of acts 
done on behalf of a corporation may be inferred from the 
acquiescence of its directors or other governing body of 
the corporation, and from the circumstance that after the 
facts have been brought to their knowledge they have 
taken no measures to show dissent ‘see Peterson VS. 
The Mavor, it N. Y¥., 490; J0., p. od4; Woodbridge vs. 
Proprietors, &c., 6 Vt. 528; Hoyt vs. Thompson, 19 N. Y., 
~POG: Dillon ()}) Municipal Corps., sec. 333: Law i's, (’ross, 
1 Black, 533: Coureier us. Ritter, 4 Wash. C. Ct., 549: 
Gold Mining Co. vs. National Bank, 06 U.S... 640). 


Ratincation Hi Acqurescence 


That ratification of acts done in behalf of a corporation 
may be inferred from the acquiescence of the directors or 
other governing body of the corporation, from the circum- 
stance that after the facts have been brought to their 
knowledge they have taken no measures to show dissent 
(see W oodbridge US, Proprietors, &c., 6 Vt., 598; Hoyt US. 
Thompson, 19 N. Y¥., 207). 

In this case the facts were brought to the knowledge of 
the Government in an official form by the reports of two 
commissions. The Government, instead of showing dis- 
sent and turning back the control to us, maintained its 
control. It took no measure to show dissent. 

These are elementary principles in regard to the law of 
ratification or adoption or avowal. It makes no difference 
Which terms you use. 

‘* Corporations,” says a learned law writer, are not 
created to commit torts. It is no part of their business to 
commit torts. Nevertheless, courts of law have decided 
that they must be held hable for torts committed by their 
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agents and servants acting within their authority, and 
(pots the same principles and by precisely analogous 
reasoning as they have been made responsible for frand, 
trover, trespass and the like™ (see Green's Brice Ultra 
Vires, 262). 

The courts have gone so far as to hold that corporations 
may commit assault and may be guilty of libel, false im. 
prisonment and malicious prosecution, in which the ele. 
ment ot malice Isa prerequisite LO recovery, vet the cor 
poration may, in the exercise of its powers, go so far in 
the way of a ratification as to possess all these elements of 
wrong. If we were suing an ordinary corporation instead 
of the Government, would there be the shehtest doubt as 
to ratification in the case / 

lf we were suing a municipal corporation, would there 
be any question about proof of ratification in this case ¢ 
The agent of the corporation seizes our property; we 
notify the corporation and bee the corporation to release 
its hold ; it declines to do so, but appoints other agents 
to ascertain the true condition of the facts, and after 
knowledge acquired from the reports of two separate 
commissions appointed by it, that no ground for the 
seizure existed, it still maintained its possession of the 
property and inflicted the damage that had been proved n 
this case. Would any one pretend for a minute that rati- 
fication had not been thoroughly and completely es- 
tablished, and that the act, if unauthorized in the first 
instance, had not by the vatification been made the act of 
the corporation itself, whichis in the language of the books 
equivalent to an original command? If the Government 
sued upon an unauthorized contract made by its agent,. 
would not that be a ratification by the Government of the 
agent's act/ 

In other words, treating the unauthorized act as author- 
ized is equivalent to original authority. This rule holds 
good as to governments, corporations or individuals. 

A principal can always sue and claim the benefit of an 
act unauthorized in the first instance by his agent. The 
bringing of the action is a ratification of the act. It makes 


the acu the act of the principal. The act is adopted. If 
the Government had brought such a suit on an unauthor 
ized contract the defendant could not come in and say, 
“Your agent had no power to make this contract.” The 
Government might, in the first Instance, before ratifica- 
tion, have said that. The defendant could not say that 
after the act 1s adopted. By the operation of law it 
becomes the contract of the Government. 

A recognition of the acts of an agent by a principal is 
equivalent to an original grant of authority (Comm. ws. 
Penn., Fet. C. Ct., 496; Clark us. Van Reinsdvk, % Cranch, 
153: Commercial Bank of Buffalo vs. Warren, 15 N. Y., 
O77). 

Does the Government in dealing with its citizens expect 
to be governed in a court of Jaw by the ordinary rules for 
dispensing justice between one citizen and another or its 
citizens on one hand and corporations on the other, or does 
it, after throwing down the shield of sovereignty and con- 
senting to be sued as a private individual, still claim and 
insist that it has rights and privileges that do not belong 
to others and that it is to be the sole judge of the rules by 
which justice is meted out’ It may decline to give a 
claimant a forum, but it cannot be that after permitting 
itself to be sued, that the Government has one law as to its 
citizens and another for itseif, exacting from the citizen 
the strictest sense of justice and granting him in return 
that which almost amounts to a denial of it: 

The Government owes certain duties to its citizens. It 
owes the duty of protection not only to life, but to prop 
erty. It is a duty absolutely owing by the Government to 
its citizens, the protection of life and the protection of 
property, the duty to protect life being general, and there 
fore incapable of redress in case of neglect, but the duty 
to protect property is by the Constitution and laws made 
specific, so that any individual who obtains a forum has 
his remedy for the wrong. The Government owed a duty 
tous. When it was officially informed that there was no 
cause for this seizure that duty attached, and the duty 
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was to immediately release (;overnmental control and re. 


turn that control to us. 


jut the Government in this case has gone beyond this 
point. It sent the case to the Court of Claims that Justice 


might be done. Of course every government must, in the 
nature of things, being a sovereign power, determine 
whether if will permit itself to be sued or not. The Gov- 
ernment has in this case gone beyond that point. It has 
consented to be sued. 

It sent the claim to the Court of Claims that justice 
might be done according to the rules of law. The bill 
sending the case there looks forward to compensation for 
injuries alleged tO have been done by al revenue officer. 
within the scope of his authority and in the fine of his 
duty. 

If the facts prove the Injuries, and the case appears to 
be one for which on principles of justice a fair ground for 
liability exists, the Government intended that that Hability 
should he enforced. In this respect the (,overnment has 
done its duty, and the responsibility is, by this act, put on 
the judiciary, which will undoubtedly do its duty. 


POINT FV. 


‘The source and propriety of the liability con. 
sidered in a general wavy. 


In Johnson us. The U.S. (2 Ct. of Claims), at p.. 415, 
the Court, in an opinion by Judge Nort, said: ‘‘ Both 
by the prayer of his petition and the argument of 
his counsel he has treated the entry of the Gove:nment as 
a trespass upon his land; and he has also given evidence of 
certain arbitrary and unnecessary acts of one of the mili- 
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tary commanders, as apparently an aggravation of his 
damages. ‘To any one familiar with the decisions of this 
Court it is needless to say that here the claimant has mis- 
taken his rights. The Court has again and again held to 
the principle of the common law that the Government 
cannot be sued in actions in tort, nor made lable for the 
tortious acts of its officers. Jf a military officer left the 
path of his official duty fo vex or OPpress the claimant, he 
thereby becomes liable lo thie claimant and might have been 
sued like all ministerial officers. But the Court has also 
held to the principle of the common law that the Republic 
does no wrong, and to the provisions of the Constitution, 
‘nor shall private property be taken for public use with- 
out just compensation,’ and by virtue of these it always 
has been held that a party might recover upon the implied 
contract as though the property had been acquired under 
an agreement of purchase, leaving the price undeter- 
mined.” 

Our property was taken by a Government officer for a 
Government purpose. The theory of the seizure was that 
the property had by forfeiture become the property of the 
United States. True, the property had never been declared 
forfeited, but the seizure looked forward to forfeiture, toa 
sale of the property for the benefit of the Government, 
The proceeds of the sale would have gone into the Treas- 
ury of the United States. 

The proceeds would have represented the property and 
in legal effect the property would have been appropriated 
by the Government. The Government had no right to 
take it, and should pay its value. 

It returned part of the property, mot all. We rot back 
less than the Government took—the proof shows this, and 
what we got back had depreciated in value. 

The taking, in the Johnson case, was by a military 
ofticer in Oregon, without the knowledge of the Secretary 
of War or the President, or any officer of the Government. 
He was doing it on his own account.. There waetg no 
pressing emergency of war which required the taking 
the act of the officer was tortious—but it was the taking 
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of private property for Government purposes, and the 
Court directed the Government to make full compensa- 
tion for all the property that had been taken. 

We do no not claim that the Constitution applies to this 
case directly, but assert that it shows the policy of the 
Government all the way through, first in the Constitution, 
second in these two acts, next in this private act, that in- 
juries to private property shall be compensated for, and 
that the compensation shall be just. 

In the Indian case, suppose the military officer had 
seized one hundred head of cattle, and the next dav 
the Indians had raided him, and had taken the one 
hundred head of cattle away; a claim is made to the Gov- 
ernment; If is sent to Court for adjudication. According 
to the theory of the Attorney-General, the Government 
would not have been liable, because it got no benefit. True, 
it took the property: butit wastaken away from the Gov- 
ernment the next day. It, therefore, had no benefit from 
the property. 

True, the Government never declares war upon Indians. 
Commanders do occasionally. 

Now, If the Indians had raided the military and taken 
these one hundred head of cattle, the Government would 
clearly have been liable for the cattle, and Indians do oc- 
casionally make raids upon an army. 

Poor Custer thought they didn’t and paid the penalty. 
He thought he was raiding the Indians, but found they 
raiding him, not the only mistake that has been made in 
the customs of warfare peculiar to Indians. 

Suppose a man takes my watch: I can maintain an ac- 
tion 7 frover for the conversion of the watch—no ques- 
tion of that--he is liable for the taking. Suppose some- 
body steals it from him the next day; is that a defense ? 
True, he might say, If [ had not taken it from you some- 
body might have stolen it from you. That don’t neces- 
sarily follow. Atall events, it don’t justify his wrong. 
He is liable for the taking. As soon as property is taken 
by the Government the lability attaches; there is no 
question about that. Suppose the Indians, instead 
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of taking away the one hundred head of cattle, 
had taken away fifty, and in the meantime supplies 
had come, and the officer returned the fifty head of 
cattle on hand in a damaged condition, and a claim had 
been made and sent to Court for adjudication; what meas- 
ure of damages would be allowed in a case of that kind ? 
For the fifty head of cattle not returned? No. Just com 
pensation would require the Court to allow for the fifty 
head of cattle not returned and for the difference in value 
of the cattle returned between what they -were worth at 
the time the cattle were taken away and the time when 
they were returned--the depreciation in value, which is 
always considered an essential element of damage in cases 
of the taking of property. Any Court would have al 
lowed that. No Court could say that they granted the 
claimant just compensation without doing that. 

Our property was taken by a Government officer for a 
Government purpose. The theory of the seizure was that 
the property had by forfeiture become the property of the 
United States. True, the property had never been de- 
clared forfeited, but the seizure looked forward to forfeit- 
ure, to a sale of the property for the benefit of the Govern- 
ment. The proceeds of the sale would have gone into the 
Treasury of the United States. The proceeds would have 
represented the property, and in legal effect the property 
would have been appropriated by the Government. The 
Government had no right to take it, and should pay its 
value. It returned part of the property, not all. We got 
back less than the Government took—the findings show 
this—and what we got back had depreciated in value. It 
matters not whether it was from leakage or what it was 
from. The control of this property had changed. That 
is the Jest evidence of a seizure. The control changed from 
us to the Government. Prior to the seizure we could take 
whisky out of our warehouse on paying the tax. After 
the seizure we could get nothing out. There was an en- 
tire changed of control. What we controlled before in 
running our business the Government controlled after the 
seizure was made, and it was while the Government con- 
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trolled this property, that is, while it had the property 
under seizure that the injury was done, and it gave 
us back but part of what was taken. It will not do 
to say the Indians stole the whisky, or that the Indians 
stole the cattle, or that the whisky leaked out. The Gov- 
ernment is bound to return it or pay for it. The Govern- 
ment did not return it. We never got the property back. 
The taking in the Johnson case was by a military officer. 
He was pursuing Indians without the knowledge of the 
Secretary of War or the President. There was no press- 
ing emergency of war which required the taking. The 
act was tortious, but he took the property, and the Court 
directed the Government to make compensation for it. 

True, the Constitution does not in words provide for 
such a case; It merely says, ‘‘nor shall private property 
be taken for public use without just compensation.” 
This refers to the right of eminent domain, and as pre- 
liminary to the exercise of the right of eminent domain 
provision must be made. for indemnifyving the injured 
party. 

That is the elementary rule in regard to eminent domain. 
You may take anything you like for public use; but be- 
fore you take it, you must make some provision, so that 
after you get it, the party has the means of getting his 
money. 

Yet this Court practically declared the taking to be an 
‘exercise of the right of eminent domain ” (see Grant vs. 
U.S., 1 Court of Claims, 41; 2 Court of Claims 651; Wig- 
gins us. U.S., 3 Ct. Claims, 412). The Constitution does 
not recognize military necessity, nor any other necessitv 
whatever, as an authority for ‘‘taking private property 
for public use” in peace or in war, without just compen- 
sation (Norris us. Donophan, 4+ Mete., (Ky.), 385. Corbin 
vs. Marsh, 2 Duvail, 193). | 

We don’t refer to destruction. of property caused by the 
necessities of war, but mean the fakzng of property either 
in peace or in war requires Compensation by the Govern- 
ment. Destruction of property by the necessities of war 
may stand on a different basis. 
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The Government appropriated this property for over a 
month and then returned only part of it. The Govern 
ment may as well call it an *‘ exercise of the right of 
eminent domain” as an act performed under the Internal 
Revenue law, for it finds no warrant for its conduct in the 
Internal Revenue law. There was no cause for the seisure. 
The Government seized private property without cause, 
and if our facts have been established, Congress intended 
that compensation should be made, not for acts committed 
by Bailey,” Out of the path of his official duty LO Vex and 
oppress the claimant,” nor for acts committed by Bailey 
from mercenary or malicious motives, as referred to in the 
Senate report, but for acts legitimately done, honestly 
done. 1n vO vd faith, and within the Scope of his authority 
as a Government officer, particularly as such acts met 
Government approval. This constitutional provision, as 
interpreted by the courts, shows uf least the policy of the 
Government respecting matters of this kind. The acts of 
Congress recognizing hability and promising immunity to 
the officer also indicate the policy of the Government in 
regard ice seizures of property Dy revenue otficers on its AC 
count and for its benefit.and shows how consistent Congress 
has been on the subject. If section 989 of the statutes ap 
plies only to revenue from imports, Congress has shown 
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an intention by section 3220 to extend its protection 
lectors of Internal Revenue as well as collectors of customs 
Congress did not intend that either class of revenue officers 
should be without protection from the consequences of 
seizing property, Congress meant that provision should 
be made for indemnity, not only for the benefit of the 
officer, but those ultimately interested in the result—the 
creditor who is interested in having his recovery made pro- 
ductive. 

The private bill sending Cumming & Co. into the Court 
of Claims for compensation 1s also a recognition by Con 
gress that seizures of property by revenue officers in the 
line of their duty are proper subjects for compensation. 

The special act admits that acts of an Internal Rev 
enue officer in seizing property, in the line of his duty, 
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may entail a liability on the Government for mistakes in 
the seizure—not that the ability exists in this particular 
ease. That the Court of Claims was to find out, first, by 
taking proof of the facts, and second, by applying the law 
to the facts and in assessing the damages. 

In other words, these various provisions are to be construed 
as Indicative of a general purpose or policy on the part of 
the Government that injuries to property, committed while 
Sery Ing CGrovernment Purposes, are to be compensated for. 
The annals of all nations enjoying a constitutional govern- 
ment, and of miny despotic nations, show that the moral 
sense Of mankind requires compensation where private 
property is taken, injured or destroyed for government 
purposes (Mills on Eminent Domain, sec. 1). We are not 
referring LO personal torts of officers, but to the seizure of 
property for the Government. Governments are supposed 
to deal justly with its citizens, and when a government 
casts aside its shield of sovereignty and consents to come 
into Court as an ordinary litigant. its purpose is that 
fastice shall be done as in a controversy between ordinary 
suitors. 

Bailey, as the proofs show, fled the country a short time 
after the seizure was released, and became a bankrupt 
fugitive from justice. It would be a mere mockery to tell 
Cumming & Co. to go through the idle form of seeking 
redress from him, even if he could be personally holden, 
which seems impossible after the avowal of his act by the 
Government. He was the chosen agent of the Govern- 
ment, and at the time of the seizure enjoyed its highest 
confidence, and was clothed with the largest discretion 
entrusted to any one in the revenue service, having power 
jn his discretion to make seizures in any part of the coun- 
try. That his high character at the time led the Govern- 
ment into an approval of the act which brought Cumming 
& Co. into financial ruin does not militate against their 
claim for redress against the Government, nor does it 
shield it from the legal consequences of the series of acts 
performed in its name under the sanction of an authority 
which if alone could confer. This is especially so in view 
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of the fact that the Government did not promptly disavow 
these acts, but permitted their continuance after knowledge 
of the facts from the reports made Dy Its own appointed 
C‘ommiissioners. 

A great wrong has been done, and the Government has 
to its credit, by the action of the legislate and execu: 
tive branches of the Government, signified its willing- 
ness that the wrongs should be redressed and that justice 
be done, and the judicial branch of the Government (the 
Court of Claims) was in effect directed by the special act 
conferring jurisdiction, to co-operate by ascertaining and 
assessing the damages sustained, to the end that repara 
tion be made. If there is anv virtue in the old maxim 
that ‘‘ there is no Wrong without a remedy ~ the small 
judgment awarded by the Court of Claims should Gf not 
increased be attirmed., cls they do hot begin LO Ohipensate 
the injury inflicted. 

Even ona contract made by a public officer in the line 
of his official duty the liability is public, not personal 
(Olney VS. Woeks. IS Johus.. [ae Nichols Vs, Moody, 22 
Barb... 611: Hill vs. Lauderdale, 46 N. Y.. at Mis 44, 75), 
and this *‘‘ upon the presumption that the contract was 
made Upon the credit of the Government itself, as Possess 
ing an entire ability to fulfill its just contracts, far bevond 
that of any private man,and that it is ready to fulfill them, 
not only with good faith, but with punctilious promptitude 
and in cl spirit of liberal courtesy” USfory Ovi Agency, ch. 
Lt], sec. d0Z: Diunlap's Paley’s Age HCY. OO, Sad, cited in 
Nichols Vs. Moody, Supra). The books are full of such 
cases; but as the rule has settled down to an elementary 
principle, further citation is unnecessary. 

In the United States, the sovereign power is not lodged 
in a single person, but is distributed among three co-ord1- 
nate bodies of men, each of which, within the limits of its 
jurisdiction, is absolutely independent of the others. The 
enacting of laws is confided to a body of men called the 
Legislature; the execution of them is confided to the Presi- 
dent, or the Governor, neither of whom acts alone, but in 
conjunction with certain ministers or chief officers of 
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State, who act independently of each other, and are re- 
sponsible tO no one, excepl so far as the Constitution 
makes them subject to impeachment for erimes and mis- 
dem MOPS 1 office Vom sruce the Soe reli is wot, mith- 
out his COMUNE at. (AIS sls rable hefore hie JSndicial (‘ourtls at 
hie snal of Chitds Olde for acls Aoi Lid his SOV COTE hpi Or politi- 
eal COUP ity. j / waturally follows that (titt] Office is who oe 
CrceiSses, 221i a ad {Per howe BA h small. (i) ahout eonee Luis how. 
Cer pre ffi, (titl] distribitive portion of fhis pPpOme r cannot 


by eld Lhas ha (WG SWer [2 Thompson Ci? Vegligence, S16). 
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Phe damages, <36,.000, awarded were inade 
quate, a circumstance of which the Govern. 
ment cannot complain. 


The items aggregating the damages allowed are not 
CIVeD, nor is the evidence returned, so that this Court is 
bound to assume that the damages allowed were legally 
proved and are properly recoverable. In point of fact 
these veneral damages are too small, Lut the claimants Are 
for the same reason bound to assume they are correct. 
The Court below, however. Improperly disallowed ct specl- 
fic item of 85,500 and the return proves it was disallowed 
tnd reasons are given for its disallowance. 

By the ninth finding of fact, the Court holds that ‘* Dur- 
ing the period in which the business of the claimants was 
interfered with by Collector Bailey and the revenue offi- 


as before set forth, the expenses of the firm of Cum. 


Ces, 
ming & Co. for rent, insurance and employees continued, 
and amounted for the period to $5,300” (p.21), This item 


ought to have been, but was not, allowed to the claimants, 
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and the error in disallowing it appears affirmatively by 
the record. The damages embraced in this item flowed 
directly from the wrong. he claimants were not allowed 
to do business during the period stated, and the expenses 
stated were an actual loss, which falls under the head of 
compensatory. damages. Indeed, the private act under 
which the Court of Claims acquired jurisdiction, contem 
plated the allowance of such damages, if they were legally 
proved (See the Act, chine })}). .. oP). 

The damages arose from a natural change of effects, 
produced and caused by the original wrong, and do not 
come under the head of remote or conse (pre ytial damages. 

Unless compensation can be made asa substitute for 
that to which a party was entitled and of which he has 
been more or less deprived, there will be an irreparable in- 
jury, anda corresponding failure of justice (Sutherland 
Oil Damage Ss, 1). 

The law defines the scope of responsibility for conse 
quences, beyond that they are supposed to cease, or the 
injured party to counteract them by preventive measures. 
The legal scope is a reasonable one; in general it extends 
so far asthe moral judgment and practical sense of man- 
kind recognize responsibility in the domain of morals, and 
in those affairs of life which are referred to the Court for 
regulation or adjustment. The law defines it generally by 
the principle which limits the recovery of damages to those 
which naturally and proximately result from the act com- 
plained of (1 Sutherland on Damage s, 19) 

Direct damages include all such injurious consequences 
as proceed immediately from the cause which is the basis 
of the action ; not merely the consequences which invari- 
ably or necessarily result, and are always provable under 


the general allegation of damages in the declaration; buf 
also other direct effects mhach have aw the particular in- 
stance naturally ensued, and must be alleged specially to 
be recovered for. The liability of the defendant for these, uf 
guilty of the cause, is clear. All such damages, whether 
for tort or breach of contract, are recoverable without re- 
gard to the defendants’ intention or motive, or any pre- 
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vious actual contemplation of them (7b.). A defendant is 
conclusively presumed to have contemplated the damages 
which result directly and necessarily or naturally from his 
breach of contract ; and in cases of tort, his responsibility 
to this extent is absolute (1b.). These damages are.spe- 
cially claimed by the claimants in their bill or petition (see 
p. 3). Where property is taken for public use, just com- 
pensation is compensation for the net injury which is 
suffered from the exercise of this sovereign right. The 
word ‘‘ compensation ” implies that a wrong or injury has 
been inflicted, and must be redressed in money, money 
must be paid to the extent of the injury. This may be 
more or less than the value of the property taken ; but 
when compensation has been made to the extent of the 
injury, the language and just purpose of tho Constitution 
are satisfied (3 Sutherland on Damages, 432). In this case, 
the claimants were daily expecting the release of their 
property. They had the neht CO expect its release, and 
hence the expenses of the warehouse went on. 

They could do no business, their property was im- 
pounded by the Government, and until it was released 
these expenses were productive of no benefit to the claim- 
ants, and were in fact an absolute loss. To say that this 
loss is remote or consequential, and not direct, is unwar- 
ranted by principle or authority. 

Where thre LpUPY lo be reCOVEeRTE (f for cousists of several 
items variously related conse (pate ytially fo the alleged CUOUSE, 
thi reght fo each must be decided Mpon the same principle Ss 
as mhere only one wrre parable LMPULLOUS effect iS Li question 
(1 Sutherland on Damages, 9). Thus, in an action for 
negligent driving, whereby the plaintiff’s horse was in 
jured, itappeared that the horse was sent toa farrier for six 
weeks for the purpose of being cured, and that at the end 
of that time it was ascertained that the horse was damaged 
to theextent of £20. It washeld that the Plaintiff was ei- 
titled fo recor y for thie hoes p of the horse at the farrier’s the 
amount of the farrier’s charges, and the difference in value 
between the horse at the time of the accident and at the 
end of the six weeks, but not for the hire of another horse 
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during the six weeks (¢b., 100, citing Hughes vs. Quentin, 
7C. & P., 703; Clare vs. Maynard, 7 C. & P., 741). Had 
(f claim be Cll nade for thie [OSS of thie “se of the ~njured 
horse during his treatment at the farrier’s, it would have 
been a proper item of damageg (Sutherland, supra, citing 
Albert us. Bleecker St. R. R. Co., 2 Daly, 393 ; Bennett vs. 
Lockwood, 20 Wend., 223; Walrath aus. Redfield, 11 Barb., 
368 ; Gillett vs. West R. R. Co., 8 Allen, 560: The Glaucus, 
| Lowell, 366; Sweeny ws. Pt. Burwell Harbor Co., 17 
Upp. Can. C. P., 574), for as the Court said, in Albert ws. 
Bleecker St. R. R. Co. (2 Daly, at p. 393), ‘* the defend 
ants destroved for the time being the plaintiff's means of 
carrying on his trade. I[t was his duty to replace them 
within a reasonable time, but the loss sustained ad interim 
was the natural and proximate cause of the wrong done 
him, and as such was recoverable ” (citing several cases). 

T'o the same eftect see Clinton ws. Townsend, | Thomp 
son & Cook, N. Y., 330, and cases cited 

W here the Government suspends work under a contract, 
and the contractors comply with the government’s re 
quest, both in suspending work and in subsequently 
resuming it. they may recover all then actual damages 
occasioned Dy the suspension, mncluding [OSS occasioned 
by the non-e mployment of their hands (Fighe ws. U.S... 8 
Ct. of Claims, 319). 

The claimants were stopped from running their busi 
ness, and the damages sought to be recovered were the 
expenses incidental to running it during the seizure, which 
Was fe mporary only, ani expense the, could not obviate. 
The damages were not only incidental to the wrong, but 
were directly caused by it. The Court below certifies that 
it disallowed this item (p. 21) so that 1f was not included 
in the $36,000 allowed to the claimants. 
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POINT VI, 


The Observance of Revenue Regulations. 


The regulations of the Government concerning bonded 
warehouses was fully complied with, and the seizure was 
not made on the ground that any had been violated; no 
violations Mere proved and Mowe Were found by the Court 

“ ; : - : °s a 
below. Concerning the objections raised by the defend- 
ants’ counsel that the firm of Cumming & Co. was guilty 
of irregularities under the Treasury regulations which 


went into operation on the 29th August, 1867, in allowing 
forward as the nominal 


a clerk or employee to be put 
proprietor of the bonded warehouse, and in maintaining 


their own place of business in the same building, and in 


keeping a large quantity of free goods on the premises, the 
Court below said (p. 22): *' We are of the opinion that as no 


A 


actual fraud, concealment, or loss to the revenue is shown, 
and as these irregularities were much more fully known to 
the collector of the district and to Commissioner of In- 
ternal Revenue than to the Court, and inasmuch as the 
Treasury Department, having knowledge of the facts, had 
also exglusive jurisdiction over the subject matter, with 
power either to order a seizure or to waive an irregularity 
and remit a forfeiture, and having exclusive jurisdiction 
determined through the Commissioner of Internal Revenue 
that no just cause for the seizure of the claimants’ prop- 
erty existed, the Court cannot retry the issue properly 
within the jurisdiction of and actually determined bv the 
Revenue Department, but must regard the decision of the 
Commissioner as final and conclusive.” 

There were ho irreqularitie Ss an the bonded warehouse. 
All the witnesses testified that it was Cumming’s ware 
house, and Bailey in his letters refers to itas the Cumming 
warehouse. 

The cellar of No. 60 was not bonded until Miller’s appli- 
cation was granted, The witnesses agree that it was a 
free cellar, and that the ‘* free goods” were there by the 


written permission of the collector. The bonding to Miller 
was recognised by the Government as both legal and 
proper. 


(a.) It was not until the new regulations of August 29, 
1867 (series 3, No. 9, page 7), that bonding a warehouse to 
a distiller was forbidden. Cumming & Co. were not dis 
tillers; but as two of the partners who composed the firm 
of Boyle, Miller & Co., of Cincinnati, were, if was deemed 
best to have Miller make the application and give the re- 
quisite security. | 

6b.) The Government officials knew it was Cumming’s 
warehouse and so testified. An honest business could not 
be broken up by such a regulation. Some one other than 
the owners of the whiskies must have given the bonds 
ov the warehouse would have had to be closed. The 
answer to the supposed irregularity 1s to be found on page 
16 of the regulations as follows: ‘* New applications must 
be made, new bonds filed. * Such existing 
warehouses as do not conform to these regulations must be 
discontinued.” 

That was the only penalty, yet the Government not only 
did not discontinue the warehouse, but accepted Thomas 
Miller, with full knowledge of the facts. 

Wedo not deem it necessary to discuss the Capacity of 
the warehouse, nor many other things in respect thereto 
that were discussed in the Court below, as the evidence 
relating thereto forms no part of the return made to this 
C‘ourt, on which the case is to be argued. 
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POINT VIE. 
Conclusion. 


The judgment of the Court below, appealed from by the - 
Government, should be affirmed, and upon the appeal 
taken by the claimants the judgment should be increased 
to the extent of $5,300, as claimed in the Fifth Point, by 


remanding the cause to the Court of Claims, with instruc- 
tions to enlarge the claimant’s recovery so as to include ; 
the amount stated, which addition would make the judg . 
ment $41,300 instead of $36,000 as originally awarded. | 


This power was exercised in the case of the Choctaw 
Nation vs. U.S. (119 U.S. R., at p. 4!), and should be ap- 
plied to the present contention. t 


Respectfully submitted, - 


MICHAEL JACOBs. 
Attorney for Claimants, 
335 Broadway, 
N. Y. 
LEONARD MYERS, 
Davip McADAM, 
Of Counsel. 
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J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. © 1 


] Pleas in the cireuit court of the United States for the 
northern district of Illinois, held at the United states court- 
rooms in the city of Chicago, In the district aforesaid, before the 
Hon. Henry W. Blodgett, district judge of the United States for said 
northern district of [llinois, On Monday, the sixteenth day of No- 
vember, in the adjourned October term of said court, in the year of 
our Lord one thousand eight hundred and eighty-five, and of our In- 
dependence the one hundred and tenth vear 


WM. H. BRADLEY, Clerk. 


NORTHERN DIstTrRictT OF ILLINOIS, 8 


Joun J. SCHILLINGER and ELMER J. a 
VS. | -In Chancery. 


J. B. Huriput 


Be it remembered that on the nineteenth day of October, LSS2. 
came the complainants, by their solicitors, and filed in the office of 
the clerk of the eireult court of the lnited States for the northern 
district of Illinois, at Chieago, in said district, their bond for costs 
and bill of complaint in said ( ntitled Cause ; which sald bond and 
bill are respectively in the words and figures following, to wit: 


ys Bond for ( ‘osts 
UNITED STATES OF AMERICA, a 


Northern District of Illinois, | 
Cireuit Court. October Term, A. D. 1882. In Equity. 


JOHN J. SCHILLINGER and ELMER J. SALISBURY 
is. 


J. B. Hurvput. 


[ enter myself as security for costs 1n this cause and promise to 
pay all costs which may accrue to the opposite party in this action 
or to ali of the officers of this court, and in default of payinent by 
the plaintiffs of any costs ordered or adjudged to be paid by him | 
hereby agree and stipulate that execution may issue against my 
property ior any costs taxed agalnst pl fis. Dated this thirteenth 
day of October, A. D. 1852. 


ELMER J. SALISBURY. 
Endorsed: Filed Oct. 19, A. D. 1882. W.H. Bradley, clerk. 


3 In the Cireuit Court of the United States. Northern District 
of Illinois. In Equity. 
To the honorable the judges of the circuit court of the United States 


fon ‘ics asnueicees Cena Illinois 
New York and a eiti- 
hat 


John i Schillinger, re siding 1 1h) the citv Oo 
| alisbury, residing at 


f 
zen of the State of Ne W ¥ ork, ali d Elme r x 
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> HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


IS 
a 
umd 


Chicago and a citizen of the State of Illinois, bring this their bill of 


complaint against J. C. Hurlbut, defendant, residing and oe o 
business at ¢ ee ay - en | northern distriet of I]linois, and eiti- 
zen of the St: oe 
And there sates your orators complain and say that hereto- 
fore and before the I: ith, day of July, 1870, your orator, a: #. 
Schillinger, being then a citizen of the United States, was the first 
and original th <brenagatogh discoverer of a certain new and useful im- 
provelne hit 11) econerete pavements, deseribed 1) letters patent date d 
July 19th, 1870, hereinafter mentioned, and which was not known 
or used by others prior to his invention thereof, and which was not 
and had not been at the time of his application for letters patent 
therefor, as hereinafter mentioned, 1n public use or on sale with his 
consent and allowance for more than two years prior to his applica. 
tion for a patent therefor nor in such use any way. 
That being so as aforesaid the first and original inventor and dis- 
Verer of the sald Improvement, and being a CIlIZen of the United 
States, ayd being a s1rous to obtain at} exclusive property in sald 
Invention or Improvement within and for the United States, did, on 


the ] ‘alge gr Si July, 1870, upon due ap plic ation therefor, and hav- 
Ing in all thin, eS CO mp | oil with the conditions and requirements of 


the ae “ of © OhYVress 1 such ease made and provid L, obtain letters 
patent of the United States for said invention or improvement In 
due form of law, under the seal of the Patent Office of the United 
States, signed by the Secretary of the Interior and countersigned by 
the Commissioner of Patents, bearing date the said 19th day of July, 
ISTO, and numbered 105,599, which said letters patent are 
5 how remaining of record in the Patent Office of the United 
States, by which said letters patent there was granted and 
secured Or Intended to be oranted and secured to said Schillinger, 
his executors, administrators, or assigns, for the term of seventeen 
years from the said 19th day of July, 1870, the full and exclusive 
right and liberty of making, using, and vending to others to be 
used, the said invention or improvement described in said letters 
patent, and by virtue thereof he became and was the sole owner of 
all the rights and privileges granted and secured or intended to 
granted and secured in and by said letters patent 
And your orators further show unto your honors that = aged 
linger, having, for good and lawful cause, after the issuit the 
sald letters patent as aforesaid, surrendered the same to the ( ‘ommis- 
sioner of Patents, and having made due application therefor and 
having in all things complied with the requirements and conditions 
of the acts of Congress In such case made and provided, did, on the 
2d day of May, IS71, obtain new letters patent numbered 4564 of 
reissued letters patent for the same invention on a corrected specifi- 
eation for the residue of the said term of 
L9th day of Jul Q, which said reissued letters patent were issued 
in due form of law, under the seal of the Pa a Office of the United 


° } , 7 ‘ ° , } 
States, sloned by the Seeretary of the Interior and countersigned by 


eventeen veurs Trom the 


] S 
_ 1 
é I 


ees” 
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atents, bearing dat Le the etl yaa day of May, 
1S71l. and numbered 4364 of the reissued letters patent, and 
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4 J. B. HURLBUT Vs. JOHN J. SCHILLINGER ET AL., &C. 


your orators, of which gains your orators is unjustly deprived by the 
act of the defendant hereinafter mentioned. 

And your orators further show that on the first day of March, 
1875, your orator, J. J. Schillinger, filed and entered in the Patent 
Ofhice of the United States, according to Law, his disclaimer to certain 


— 


portions of the thin 
reference to sald disclaimer or to certified COPY thereot here in court 
ready to be produced will more fully and at large appear. 

And your orators further show unto yvour honors that the origi- 
nality of the said invention and the validity of the said patent have 


been acquiesced in by tl 


| . ] d , . . . y 
rs patented by said reissued letters patent, as by 


( 
— 
d 


Lie public, and that the validity of the said re- 
issued patent has been established and settled on = final hearing in 
the circuit court of the United States for the second cireuit and 
southern district of New York, in equity,and a perpetual injunction 
ordered thereon ; that one Herman A. Gunther, of the city of New 
York, having infringed upon the patent reissue No. 4564 by 
making and laving in said city a sectional concrete pavement, your 
orator filed a bill in chancery against him and Helena Wulfing, 
who wag reputed to be his partner, in this court and district, upon 
the said reissue No. 4564, for an injunction and account and dam- 
ages, In which suit the said defendants appeared and answered and 
testimony was taken on both sides; that in their answer the said 

defendants denied that your orator was the original and first 


1 


v Inventor of the said patented Improvement, and denied the 
validity of the said patents, and also setting up in defense 

prior knowledge and use ol the sald patented Improvement by 
various persons, and that the same was old at the time of the inven- 
tion thereof by your orator and in public use more than two years 
before that time, and were shown and described in the following 
letters patent, namely : 

Letters prc Le nt of the United States No. O479, oranted to Ilorace ‘ 
Russ Mareh 19, iS4S 

British patent No, 12066, granted to Louis P. N. D. Pirron April 
lo, 1849. 

British patent No. ot, orante Jacque Ss I. 1). De DBassae February 
L1, LSo-4. 


British patent No. 269, eranted to EF, Colquet November 26, 


British patent No. 4 £5, oranted to P. E. Fraissnet February 17, 
LSo9. 

British patent No. 2690, granted to Barnabus Russ October 30, 
1863. 

British patent No. 1080, granted to John Little April 29, 1864; 
and that said invention bad been invented by one Charles J. Brand- 
mann, of the town of Union, Hudson county, New Jersey, and by 
him made known to your orator, and that the same was known to 
and publicly used by Charles J’ Brandmann and Gotlieb Seyfang 
at said town of Union and by John Nowak and said Gunther at the 

city of New York before the invention thereof by your orator, 
10 Senillinger; that a final hearing was had upon the pleadings 
and proofs in said suit before his honor Nathaniel Shipman, 


— 
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a judge of said circuit court, and, by the consideration and judgment 
of the court, the originalitv and validity of the said patent were 
sustained and-a decree entered on the 23d day of April, S79, against 
the sald defendant Gunther (the said sult having before the 
hearing been discontinued as to the said Helena Wulfing) awarding 
an accounting and perpetual injunction, with costs, as by the record 
thereof will more fully and at large appear. 

And your orators further show that after the said decree an ib- 
junction in accordance therewith was issued out ofsaid court and served 
upon said Gunther, and your orators, finding that said Gunther had 
violated said injunction, made a motion before said court for an at- 
tachment against him for contempt of said injunction, and that said 
motion was heard by his honor Judge Shipman, who ordered a ref- 
erence to Kenneth G. White, Esq., a master of this court, to find and 
report the facts; that upon the coming in of said master’s report the 
defendant and complainant were again heard by his honor Judge 
Shipman, who rendered an opinion in writing thereon which was 
filed in the office of the clerk of this court February 26, 1877, as by 
the record thereof will more fully and at large appear. ; 

And your orators further show unto your honors that the origi- 
nality of the said invention and validity of the said patent have 

been established and settled on final hearing in the circuit 

1] courts of the U.S. for the second circuit, before Judge Blateh- 

ford, then circuit Judge, in the case of your orator, Schillinger, 

against Herman A. Gunther, by decision filed August 26th, 1879, as 

will more fu lly appear hy said decision and by the record of said 

suit, to which, or to duly authenticated copies, your orator craves 
leave to refer. 

And yoar crane further show unto your honors that the origi- 
nality and validity of said reissued patent have been established and 
settled upon final hearing in the U.S. eircuit court, ninth cireuit, 


for the district of a Judge Sawver, circuit judge, in 
the cause of The Cal orn: Artifice lal Stone Paving 6 OMpahny vs. 
William D. Perrine eer The ‘alifornia Artificial Stone Paving 


Company eS Charl S A. Molitor, by de cCIsIONS filed May 7th. ISS]. 
Aas wilt more fully appear V sald decisions and by the records 1h) 
said causes or by duly authenticated copies thereof here in court 


ready to be p roduiend, and to which your orator craves leave to 


And your orators further show to your honors, upon information 
and belief, that the said psoene eaclghnistuth. iyi premises and 
the rights and priv ileges secured unto your orator, and in order to 
deprive him of. the profits, heustite and advantages which might 
and otherwise would have accrued to him, at various places In the 


er of Chicago and elsew here. and within the said northern district 


f Illinois. and without the license or pe rmission of vour orator. has 
since the second day of May TS7l.and at divers timessinee that 
12 tine and before thi conceal suit unlawfully 


and wrongly made or caused to be made, sold or caused to be 
sold, used or caused to be used, concrete pavement containing the said 
invention or discovery and improvements, or substantial or material 


() J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 
parts thereof, deseribed and patented in said reissued letters patent 
No. 4364, the exclusive right to which is secured to your orator as 
hereinbefore set forth, and which said unlawful making, use, and 
sale by the defendant as aforesaid are a violation and infringement 
of your orator’s exclusive rights and privileges under the said re- 
issued letters patent as aforesaid, and that the said defendant still 
continues so to do in defiance of your orator’s said rights and priv- 
ileges and to your orator’s great and irreparable loss and injury, 
and by which your orator has sustained and been put to great loss 
and damage, aud has been and still is deprived of great gains and 
profits which your orator might and otherwise would have obtained 
and received, but which have been received and enjoyed and are 
being received and enjoyed by the said defendant by and through 
his aforesaid unlawful acts and doings: and that the said defend- 
ant has derived and received and is still deriving and = receiving 
from such use great gains and profits, but to what amount your 
orators are ignorant and eannot set forth, but your orators believe 
the same to be about the full sum of five thousand dollars, and so 
charge the facts so to be, and pray that the said defendant may be 
required to make a discovery as to his use of said Invention and of 
all ganfS and profits received by him therefrom or by means 

thereof , 
15 And your orators further show to your honors that the 

aforesaid usIng of said invention by sald defendant ana his 
confederates and preparation and determination to continue the 
same and the aforesaid unlawful and wrongful acts have the effect 
to encourage and induce other persons to infringe and defy the let- 
ters patent as aforesaid and the aforesaid exclusive rights and priv- 


. 
. 


ileges of your orators. 

And your orators further show unto your honors that the said de- 
fendant has been warned and requested and notified LO desist and 
refrain from said infringement and said unlawful and wrongful 
acts, but that said warning and request and notice have been wholly 
disregarded by sald defendant. and that said defendant still COll- 
tinues the infringement and unlawful and wrongful acts afore- 


said. 
And your orators pray that the said defendant may be compelled 
by a decree of this honorable court to account for and pay over unto 


your orators all such gains and protits as have aeerued or arisen to 
or have been earned or reecived by the said defendant and all dam- 
ages your orators have sustained by reason of the said defendant. 
And that the said defendant, his agents, attorneys, servants, and 
workmen, be enjoined and restrained by the order and injunction of 
this court from directly or indireetly making or causing to be made, 
usIng or causing LO he UIs¢ dor vending to others to be used, in any 
manner any concrete pavements or other article containing or em- 
bodying or In any way counterfeiting or Imitating the said 
14 invention described and secured in said reissued letters pat- 
ent so granted as aforesaid to your orators, and from infring- 
ing upon or violating the said letters patent by the manufacture, 
use, or sale of the said concrete pavements In any — whatever, and 
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ee 


that the said defendant may be decreed to pay the costs of this suit, 
and that a preliminary or provisional injunction may be granted 
against the defendant in this suit, and that your orators may have 
such other further order or relief as to this honorable court shall 
seem meet and shall be agreeable to equity. 

To the end, therefore, that the said defendant may, if he ean, 
show why your orators should not have the relief hereby prayed, 
and may upon corporal oath true and direct and perfect answer 
make, aceording to the best of his or his agents’, clerks’, servants’, 
and workmen’s knowledge, remembrance, Informauon, and _ belief, 
to the several matters hereinbefore averred and set forth as fully 
and particular as if the same were here repeated paragraph by 
paragraph and they thereto severally and specifically interrogated— 

May it please your honors to 
pena ad respondendum issuing out of and under the seal of this hon- 
orable court, directed tO the said defendant, J. 13. Hurlbut, com- 
manding him, by a certain Gay and under a certain penalty, to be 
and appear in this honorable court, then and there to make answer 

unto this bill of complaint and to perform and abide by such 
ld order and decree herein as to this court nay seem meet and 
agreeable to equity 

And your orators will ever pray, &e 

JOHN J. SCHILLINGER. 
ELMER J. SALISBURY. 


‘ 
ba 


rrant to your orators a writ of subh- 


DUELL & HEY, 
{ Om’ s’ Nol’ 7s fy rd or Counsel. (\() Hlonor Bldg, 
204 Dr arborn Sf , f hi CACO. 


GEORGE W. HEY, Of Counsel. 


UNITED STATES OF AMERICA, 
Northe rn) District ot Tllinors. (ounty Ol Cook. } 
} 


EImer J. Salisbury, bein; ly sworn, deposes and says that he is 


T ? 
g du 
] — : a Lal] 
one ol the complainants: that he has read the foregoing Dlil Of com- 
‘ ‘ < 


} } a , ’ ' rg ] ' . , 
plaint and knows the contents thereof: that tne same 1s true ol his 


own Knowledge, except as to those matters therein stated on informa- 
; tee, 


tion and belief. and as to those matters he believes it to be true. 


ELMER J. SALISBURY. 


Subseribed and sworn before me this 15th day of October, 1882. 

PHILIP C. DYRAMFORTH, 
Nota ri Public. 

Endorsed: Filed Oct. 19, 1882. Wm. H. Bradley, clerk. 

16 On the same day, to wit, on the nineteenth day of October, 
1SS2, there issued out of said clerk's office a writ of subpcena in 

said entitled cause; which said writ, together with the return of the 

marshal endorsed thereon, is in the words and figures following, to 

wit: 


EOE RE ed as erage 
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Subpa idl. 


UNITED STATES OF AMERICA, we 
Northern District of Illinois. j | 


The United States of America to J. B. Hurlbut, Greeting: 


Wecommand you that Vou appear before our judges of our circuit 
court of the United States of America for the northern district of Ilh- 
nois, at Chicago, in said district, on the first Monday in the month 
of December next, to answer the bill of complaint of John J. Schil- 
linger and Elmer J. Salisbury this day filed in the clerk’s office of 
said court, in said city of Chicago, then and there to receive and 
abide by such judgment and decree as shall then or thereafter be 
made, Upon pain of judgment being pronounced against you by de- 
fault. 

‘To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Chicago aforesaid, 
17 this 19th day of October, in the year of our Lord one thousand 
eight hundred and eighty-two, and of our Independence the 
LO7th. 
[SEAL. | W. H. BRADLEY, Clerk. 


Mi morandum. 


The above-named defendant is notified that unless he shall enter 
his appearance In the clerk’s oftice of sald court at Chicago afore- 
said on or before the day to which the above writ is returnable the 
complainants’ bill will be taken against him as confessed and a 
decree entered accordingly. 


W. H. BRADLEY, Clerk. 


| have served the within writ within my district in the following 
manner, to wit: Upon J. B. Hurlbut, therein named, on the 19 day 
of October, A. D. 1882, by personally delivering to him a true COpy 
of the same on the aforesaid day. I also left writ and copy of other 
papers appertaining to the litigation at Issue. 
A. M. JONES, U.S. Marshal, 
By W. D. RINGLAND, Deputy. 


Endorsed: Filed Nov. 10th, A. D. 1882. Wm. H. Bradley, clerk. 


18 Afterwards, to wit, on the sixth day of November, 1882, 

came the defendant, by his solicitors, and filed in said clerk’s 
office his appearance in said entitled cause; which said appearance 
is in the words and figures following, to wit: 
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Third. This defendant, further answering on information and 


belief, avers that the said original patent No. 105,599 was not sur- 
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defeetive or insutticient specification or by reason of anv other erro) 
which had arisen from inadvertence, accident, or mistuke. and h 
avers that the said patent reissue No. 4564 is not for the same inv 
L101) @S Sa 7. OTIg lh i patent ¢ ynstrued as now conte nded ror bv tlre 
COUIPAMANLS ind upon anv eonstruetion of said patent the first 
claim is for an invention not shown or described or otherwise con 
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Fourth. This defendant, further answering upon information and 
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further answering upon information and belief. avers that the said 
maitehnt reissue No. oO, if construed cs contended for by the com- 


, * . 
plainants has been unlawfully enlarged and made to cortain new 
ratte rs and things without the authority of law and which were 
not the invention of the said John J. Schillinger, and that therefor 
the said reissue patent No. 4364 is wholly void 
lifth. This defendant, further answering, denies, upon Information 
and belief,-that the said supposed invention or discovery originally 
patented by the said Sehillinger is of any value to or useful to the 
public, and he denies that the same has been ext nsively Introduce d 
Into public use,and that the publie has generally acquiesce din any 
aT sed exclusive richts to the same. a he avers, upon informa- 
SUP post i exclusive rights to thie ime, rnd weave pc ; 
LIOh) al at ile] that thie aetual acts will show that the said SUpPposea 
Venton oOo} dis () \ Is not \ wluabl nor nsefuyl. 
Sixth. This defendant, further answering upon information 
23 and _ belief, admits that on or about the first day of March, 
IS75, the complainant, John J. Sehillinger, filed and entered 
Inthe Patent Otlice of the United States his diselaimé r to eertaln 
PO ns of the thing parte nted by the sald reissue No (364, substan 
tially asin said bill alleged, and he avers that in and by said dis- 
claim r the said Schillinger intended to and did disclaim the laying 
of concrete In separate blocks, except In connection with tarred 
paper | | 
Seventh. This defendant, further answering, denies that the 
originality of the said supposed Invention and the validity of said 
reissue patent No. 4364 have been acquiesced in in the manner now 


contended for by the complainants, and says that his knowledge and 
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that he has a ,ood and valid defense thereto, and has new matter as 
a defense to the originality of the supposed invention of the said 
Schillinger set forth in) said reissue No. 456-4. 

Kighth. This defendant, further answering upon information and 
belief, avers that on the reference by his honor Judge Shipman, as 
alleged in said bill,a decretal order was made by his honor instruct- 
Ing the master to find as infringements only such econerete pavement 
as was laid with tarred paper between the joints, as will more fully 
appear on reference to such order. 

Ninth. This defendant, further answering on information and be- 
lief, avers that the decision by his honor Judge Blatchford, filed Au- 
gust 26th, 1879, referred to in the bill has no bearing as to the origi- 
nality of said supposed invention of said Schillinger, nor no bearing 
as to the validity of said reissue letters patent, but 1s wholly and 
entirely in reference to what ean be disclaimed by a disclaimer. 

aenth. This defendant, further answering, avers that he 
24 has no knowledge or information, save that derived from the 
bill, in reference to a decision by his honor Judge Sawyer, 
and ean neither admit nor deny the allegation of the bill relative 
thereto, and has no knowledge whether a defense was made in the 
suit therein referred to, or any contest was made as to the validity 
of said reissue letters patent No. 4864 and the disclaimer filed 
thereto, as alleged in said bill, and he avers, upon information and 
belief, that the result of said suit before his honor Judge Sawyer has 
no bearing or effect as to any supposed infringement of said reissue 
No. 4364 by him, and that he is inforaned and believes that he has 
new matter in defense as to the originality of said supposed inven- 
tion and the validity of said reissue 4564. 

“Eleventh. This defendant, further answering, says that he has no 
knowledge or information, except that derived from the bill, relative 
to the alleged transfer to the complainant, Elmer J. Salisbury, as al- 
leged in the bill, and therefore ean neither admit nor deny such al- 
legation, but leaves the complainants to make such proofs thereof 
as they are advised is material or necessary. 

Twelfth. This defendant, further answering, denies, upon informa- 
tion and belief, that the said Sehillinger was the original and first 
inventor of the matters and things deseribed and claimed in said 
reissue No. 4564; and he avers that long prior to the supposed in- 
vention thereof by the said Sehillinger the said matters and things 
had been shown in and described by letters patent of Great Britain, 
as follows, to wit: 

English patent . 
May 25, 1855, No. 7489, of the year 1837, for cement for paving and 
building purposes. . 

Also English patent granted to George Robert D’Harcourt, en- 
rolled September 6th, 1839, No. 7991, of the year 1839, for artificial 
stone, marble, Ke. 

Also English patent granted to Auguste Chesneau, filed October 
12, 1802, No. 550, of the vear 1852, for paving. 

Also English patent granted to Francois Coignet, sealed May 


‘ 
— 


rranted to Richard Tappin Claridge, enrolled 
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20 20, 1856, dated November 26, 1855, No. 2659, of the vear 1855, 
for artificial stone and cement. 

Also English patent granted to Charles Jean Le Melorel De L 
Haichois, sealed September 12, 1856, dated March 31, 1856, No. 77 
of the year 1556, for paving. 

Also shown in and described by letters patent of the United 
States as follows, to wit: 

Letters patent granted to Horace P. Russ, dated March 14, 1848, 
No. 5475, for improvement in the construction and arrangement of 
the parts constituting the carriage-ways of streets and roads. 

Also letters patent granted to DD. Huestis, dated Jul; 24, 1866, No. 
o6060, for pavement. 

Also shown and described in English letters patent granted. to 
Henry Austin, dated May 25th, 1845, No. 9757, of the year 1843, 
for wood pavements, floorings, and veneers. 

Thirteenth. This defendant, further answering, avers, upon infor- 
mation and belief, that if the said supposed original invention of 
the said Schiliinger is to be construed as now contended for by the 
complainants the matters and things shown and described in said 
reissue patent No. 4364 had been known to and practiced by the fol- 
lowing-named persons at the places named lorig prior to the sup- 
posed Inventions by the said Sehillinger : 

Known to and used by Michael Botzler, now residing in Chieago, 
[inois, and used by him at said Chicago, and such use was known 
to George Dickenson and other persons connected with the Downer 
and Bemis Brewing Company, and also known to various parties 
connected with Huck’s brewery, both breweries being located in 
Chicago. 

Also known to and used by Charles Row, now residing in the city 
of Chicago, [linols, and used by him at Bavaria, Germany, and in 
this country. 

Also known to and used by various parties now to this de- 
26 fendant unknown, but to whom he begs leave to refer as soon 
as known. 

Fourteenth. This defendant, further answering, avers, upon in- 
formation and belief, that the state of the art in the laying of con- 
crete and other pavements and walks at the date of the said sup- 
posed invention of the said Schillinger was such that it did not 
require invention, but simply mechanical skill, to produce the sup- 
posed invention of the said Schillinger. 

Fifteenth. This defendant, further answering, denies any and all 
confederation as against any of the supposed rights of the com- 
plainants under said Jetters patent No. 4564. 

Sixteenth. This defendant, further answering, denies that he has 
since the 2nd day of May, 1871, and prior to the commencement 
of this suit, made Or Cause d cs be made, sold or caused to be so] 1, 
used or caused to be used, any concrete pavements containing the 
said supposed invention or discovery or improvements, or any sub- 
stantial or material part or parts thereof, described and patented in 
said reissue letters patent No. 4864, but he admits that he has laid 
concrete for pavements and walks under and in accordance with 


a 
, 
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letters patent of the United States granted to him, bearing date 
April 20th, 1875, No. 162,172, for apparatus for laving cement 
pavement in blocks, said pavements and walks so laid being known 
or termed diamond block pavement or walks; that he has laid 
pavements, walks, and fle Ors In square blocks, or imitation of flag 


pavement, using, instead of the device shown in his said _ No, 
162,172, joists or scantlings for ae a mold, and that in laying 


such square blocks or imitation flag-stone pavements an " walks 
and floors it has been his practice, after the first bloek has been laid, 
to move the joist or scantling back and lay the next block between 
such joist or scantling and the block first formed as the mold, and 
that in neither form of laying has he used a dividing strip left be- 
tween the separate blocks for the purpose of making a water-tig! 
joint or for any other purpose. 

Without this, that any other matter or thing whatsoever in said 
bill contained material OF Nnecessaly for this defendant LO make cll- 
swer unto and not herein and hereby well and sufficiently answered 
unto, confessed or avoided, traversed or denied, is true to the know! 
eda or belief of this defendant: all whieh matters and things this 
defendant is ready LO aver, egpenni, and prove as thi IS honorable 
court shall direct, and humbly prays to be hence dismissed with his 
reasonable costs and charges in that behalf most.wrongfully sus- 
tained. 

JI. B. HURLBUT, 
By WEST & BOND, 
His Attorneys. 

WEST & B FOND, 


No] os toy Deft 


Endorsed: Filed Jan. 2, 1883. Wm. Hf. Bradley, clerk. 


27 Afterwards, to wit the thirteenth day of January, 1855, 

CATIC the sailed by the ir solicitors. and filed mn Salad 
clerk’s office their rep lication to the answer of the defendant in said 
ir 


entitled cause; which said re plication isin the words and fivures fol- 


lowing, to Wit: 
RP, nic ation. 


In the U.S. Cireuit Court, Northern District Illinois, of the Feb’y 
Term, A. D. 1885. In Chancery. 


JOHN J. SCHILLINGER and EtMeER J. SALISBURY 


BD. Hurbeer. 


The replication of John J. Sehillinger and Elmer J. Salisbury, 
complainants, to the answer of Jonathan B. Hurlbut, defendant. 


These repliants, saving and reserving to themselves all and all 
manner of advantage ot ( xeeption which Mav be had and taken to 
the manifold errors, uncertainties, and insufficienecies of the answer 
of the said defendant, for replication thereunto saith that they doand 
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will aver, maintain, and prove said bill to be true, certain, and suf- 
ficient in the law to be answered unto by the said defendant, and 
that the answer of the said defendant Is very uncertain, evasive, and 
insufficient in the law to be replied unto by these rephants, without 

this, that any other matter or thing in the said answer con- 
20 tained material or effectual in the law to be replied uUnLO and 

not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true; all which matters and 
things the se Fe p lie ints are re ady to aver, In: unt In, and prove as this 
honorable court shall direet, and humb! y pray as in and by their 
said bill they have already prayed. 

DUELL & HEY, 


Solicitors for Complainants. 
GEORGE W. HEY, Of Counsel. 
Endorsed: Filed Jan. 30, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the fifteenth day of March, 1n the adjourned 
March term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following eutry, to wit: 


Order. 


Joun J. ScHILLINGER and EtMer J. SALISBURY } 
Nes. ) Tn Chancery. 


J. B. Hurvpvut. “4 


Now come the parties herein, by their solicitors, and complainants’ 

solicitor suggests to the court the death of the said Elmer J. 

9g Salisbury, and on motion of complainants’ solicitor leave is 

eiven him to file a bill of revivor herein, and ther upon this 

cause is set down for hearing upon the pleading and proofs, and 

aiter hearing the arguments of counsel me court, not being sufh- 
ciently advised in the premises, takes time to consider. 


On the same dav, to wit, on the fifteenth dav of March, 1884. eame 
the complainants, bv their soilcitors and filed In) sald clerk’s othice 
? 


their bill of revivor in said entitled cause: which satd bill of revivor 
is in the words and figures following, to wit 


ou) Cireuit Court of the United States, Northern District of 
Illinois. 


To the honorable the judges of the circuit court of the United States 
for the northern district of I[linois, in chancery sitting: 

Your orators, John J. Schillinger and Olive G. Salisbury, adminis- 
tratrix of Elmer J. Salisbury, deceased, complaining, show unto 
your honors that your orator, John J. Schillinger, on or about the 
nineteenth day of October, one thousand eight hundred and eighty- 
two, with Elmer J. Salisbury, his exclusive licensee for certain ter- 
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ritory, exhibited their bill of complaint in this honorable court 
against J. B. Hurlbut, the defendant therein named ; that said bill 
was brought for the alleged infringement by the defendant of letters 
patent of the United States granted to your orator, John J. Schil- 
linger, on the second day of May, 1871, fur improvement in concrete 
pavements, and numbered reissue No. 4364, which said patent at 
the time of the commencement of said suit was in force and owned 
by your orator and the said Elmer J. Salisbury, exclusive territorial 
licensee, by an instrument in writing executed by your orator, Jolin 
J. Schillinger, as alleged in said bill; that your orator, John J. 
Schillinger, and the said Elmer J. Salisbury, in and by their said 

bill of complaint, alleged that the defendant, J. B. Hurlbut, 
3) had infringed said reissue letters patent No. 4564, and prayed 

that the said defendant might answer, but not on oath, all 
and singular the mattersand things set forth in said bill and decree ; 
to account for and pay over to your orator, John J. Schillinger, and 
the said Elmer J. Salisbury all gains and profits realized by him 
from the unlawful use of said improvements vested in your orator, 
John J. Schillinger, and the said Elmer J. Salisbury, as in said bill 
alleged, and the damages sustained by your orater, John J. Sehil- 
linger, and the said Elmer J. Salisbury thereby, and that the de- 
fendant might be restrained perpetually, by an injunction to be 
issued out of this honorable court, and also by a preliminary in- 
junction during the pendency of the suit, from making, using, and 
vending to others to be used, any concrete pavements containing 
the improvements secured as aforesaid to your orator, John J. Schil- 
linger, and thesaid Elmer J.Salisbury or any material part thereof; 
and that your orator, John J. Schillinger, and the said Elmer J. 
Salisbury might have such other and further relief as equity might 
require. 

And the said J. B. Hurlbut, being served with processes of subpoena 
for that purpose, service of which was had on him on or about the 
— day of October, one thousand eight hundred and eighty-two, ap- 

peared in court, on or about the 25rd day of October, one 
o2 thousand eight hundred and eighty two, bv his solicitors, to 

show cause why a preliminary injunction should not be issued 
against him during the pendency of said suit, at which date the 
hearing of said motion was postponed for the period of three weeks ; 
that the said defendant, on or about the sixth day of November, one 
thousand eight hundred and eighty-two, entered his appearance by 
West & Bond, his solicitors; that on or about the fourth day of De- 
cember, one thousand eight hundred and eighty-two, the time in 
which said defendant was to make answer to said bill of complaint 
was extended to the first Monday in January, one thousand eight 
hundred and eighty-three; that on or about the twenty-sixth day 
of December, one thousand eight hundred and eighty-two, on aftida- 
vits submitted by both parties and on oral arguments by the re- 
spective solicitors for both parties,an order was entered denying the 
preliminary injunction during the pendency of the suit; and that 
on or about the second day of January, one thousand eight hundred 
and eighty-three, the said defendant put in his answer to said bill, 


—— «a * We 


— 


Be al a ee ee 
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to which a replication was filed on or about the thirtieth (30) day of 
January, one thousand eight hundred and eighty-three, as by the 
said bill, appearance, order of record, answer, and replication now 
remaining on file as of record in this honorable court, reference 
being thereunto had, will more fully appear. 

Your orator further shows unto your honors that after- 


oo wards, on or about the thirtieth day of January, one thou- 
sand eight hundred and eighty-three, pursuant to agreement, 


your orator, John J. Schillinger, and the said Elmer J. Salisbury 
proceeded to takethedepositions of certain witnesses, namely, Elmer 
J. Salisbury and Amos H. Perkins,in behalf of your orator, John J. 
Schillinger, and the said Elmer J. Salisbury, to be used upon the 
hearing of the said cause, as by the record of such examination will 
more fully appear, reference thereto being hereby had: that after- 
wards and on or about the eighth day of May, one thousand eight 
hundred and eighty-three, pursuant to agreement, the defendant 
proceeded and put In evidence on his behalf, to be used upon the 
hearing of said cause, certain printed blue books of English letters 
patent, as follows: No. 30, of the vear 1852: No. iél, of the year 
1856; No. 7991, of the year 1859; No. 7489, of the year 1857; No. 
2609, of the year 1855; a copy of the specification and drawings of 
U.S. letters patent to Morris P. Russ, No. 5475, dated March 4th, 
1848 ; copy of the specification and drawings of UU. %. letters pat- 
ent to A. Van Camp, ass’r, &ec., No. 95142, dated July 27th, 1869 ; 
certified copy of U. S. letters patent to Jolin J. Sehillinger, No. 
105,599, dated July 9th, 1870; certified COPYV of U.S. letters patent 
to John J. Schillinger, reissue No. 4564, with the disclaimer, filed 

March 1, 1875; certified copy of U-S. letters patent to John J. 
od Schillinger, No. 111,879, dated February 14th, 1871; certified 

copy of U.S. letters patent to J. Burrell Hurlbut, ass’r, &c., 
No. 162,172, dated April 20, 1875,the same being entitled, respect- 
ively, defendant’s exhibits in this cause “ Chesneau Patent,” “ Hai- 
chois Patent,’ “ D’Harcourt Patent,” “ Claridge Patent,’ “ Coignet 
Patent,” “ Russ Patent,” “ Van Camp Patent,” “ Schillinger Original 
Patent,” “ Schillinger Reissue Patent,” “Schilling r 1871 Patent,” 
“ Hurlbut Patent ;” also the deposition of William S. Bates, taken 
orally, and by stipulation the depositions of John Miller, John 
Peitsch, J. B. Hurlbut, Charles Row, Klaus Miller, and Michael 
Botzler, In his behalf, to be used upon the hearing of said cause, as 
by the record of such proceedings will more fully appear, reference 
thereto being hereby had, and that on or about the nineteenth day 
of July, one thousand eight hundred and eighty-three, your orator, 
John J. Schillinger, and the said Elmer J. Salisbury, pursuant to 
agreement, proceeded to take the deposition of certain witnesses in 
rebuttal, namely, Elmer J. Salisbury, Charles E. Hall, and Amos 
H. Perkins, and on or about the seventeenth day of August, one 
thousand eight hundred and eighty-three, your orator, John J. 
Schillinger, and the said Elmer J. Salisbury proceeded to take the 
depusitions of certain witnesses in rebuttal, namely, Faber du Faur, 

John J. Shillinger, and John H. Stark, which depositions 
OO were taken in behalf of your orator, John J. Schillinger, and 
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said Elmer J. Sali sbury, to be used upon the hearing of said 
cause, as by the record of such examination will more fully appear, 
reference thie reto being hereby had. 
Your orator further shows that afterwards and on or about the 
twenty-sixth day of October, one thousand eight hundred and eighty- 
three, the said 
calender. made Up) by thie 
the northern district of Illinois, but before said cause was reached 
be heard, and before any further proceedings were had in the sald 
cause, and on or about the nineteenth day of February, one thousand 
eight hundred and eighty-four, the said Elmer J. Salisbury, one of 


} } ° — 
cause was duly noticed for trial on the ehan | 


i 
- clerk of the U.S. e1reuit court in and tol 


: ; : ‘ ; oe ae . ' . } , 
the complainants, departed this life, and that thereafter and on o1 
— 1 oat 4) , ] Shaul ] : 
about the thirteenth dav of March, one thousand eight hundred and 
p ° ‘ ‘ ?- _ ‘ } — 
elohtyv-four, your oratrix, Olive G. Salisbury, widow of the sald ae 


ceased ItImer J. Salisbury, was duly appointed admiunistratrix of 
the said Elmer J. Salisbury, deceased, and that she has duly quali- 
fied and“s acting as such admiunistratrix, and the said suit having 
abated at the death of said Elmer J. Salisbury your orator, said 
John J. Schillinger, and said Olive G. Salisbury, administratrix of 
timer J. Salisbury, deceased, being advised that they are entitled 
to have the same and the several proceedings therein revived against 

the said defendant and restored to the e 
ot) thre Vv were al the time of the death Ol sald Keimer J. Salisbury, 

and to have the same relief against the said defendant as t 
said Elmer J. Salisbury would have been entitled to if he were still 
living. 

‘To the end, wenn that the said defendant may, if he can, show 
why the said suit and proceedings should not be revived, and your 
now orators, Sabon J. Schillinger and Olive G. Salisbury, administra- 
trix of the estate of Elmer J. Salisbury, deceased, | lef 
hereby prayed, and may, according to the best and utmost of his 
knowledge, remembrance, information, and belief, full, true, and 
perfect answer make to all and singular the peeseenes, and more 
particularly whether, &e., and that it may be deelared that your 
yrators, John J. Sehillinger and the said Olive G., Bulisbury, admin- 
istratrix, &e., are entitled to revive the said suit and proceedings so 


: } ° } 
NawIons 1h Whiehb 


become abated as aforesaid and.to have the benefit thereof, and that 
the sald sult ana proceed Nes nay be decreed LO — and be re- 
vived accordingly and to be in the same plight and condition as 


they were at the time of the said abatement, and that your orators 
John J. Schillinger and said Olive G. Salisbury may have the same 
relief against the said defendant as the said Elmer J. Salisbury 
would be entitled to if he were still living, and that your orators 
may have such further relief as equity may require; and your orators 
shall ever pray, Xe. 

DUELL «& HEY, 


- . . }* 
Solrs for ¢ ls. 


Onipt 
37 formal answer being waived, the defendant in the above- 
entitled suit admits upon the best of his information, knowl- 
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edge, and belief that the facts set forth in the foregoing bill of re- 
vivor are true, and that the complainants are entitled to have their 
cause revived, as prayed for in said bill of revivor. 

WEST & BOND, 


Sol’rs and of Counsel for Def’s. 
Endorsed: Filed Mareh loth, 1884. William H. Bradley, clerk. 


Afterwards, to wit, on the fifteenth day of May, 1884, the follow- 
Ing opinion was delivered by Judge Blodgett in said entitled cause: 


38 JouNn J SCHILLINGER et al. ) 
| -In Chancery. 


J.B. Hurveet. j 


train the int fringement of a patent issued to 
y 19th, 1870, and reissued to him May 2, 1871, 
foran “ jensmervainen In conerete pavements.” 

The patent has been before the United States courts on various 
occasions an strued and adjudicated upon to such an extent 
that I do not feel at liberty to do more In this case than look into 
the reeords of the former eases and determine whether the case now 
before me 1s substantially that which has been before the other 
courts where the patent has been construed and the rights of the 
parties determined. It was first before the United States ecireuit 
court for the southern district of New York, Judge Shipman, of 
Connecticut, presiding, and the patent held valid. It was again 

latehford, in August, 1879, and the patent aga 
Id valid. ee 
eireuit court forthe 9th eirenit, in the case of The Californi: Avtifieis 
1d lads tne ane 
INnOoOnyY, held the 


? 


Stone Company vs. Perrine and Molitor, a 


l I 
marentiv very earetul consi feration oj the test 


ay} { I! 
patent valid. In July last the case of Schillinger vs. Green- 
Oo wav Brewing ee before the Unit a Stat s court 
for the southern distr f New Vouk: Juaiben: tla ‘hford pre 


Tr —< —— . : re 
Ldn and the iearned ‘aatiog ol the Supreme Court again consid- 


STQInNe it) Ph l 
ar . 
ered chil Ubie preceding cases and the testimony In the case then before 
° Hi 4 . . 1 is . , ‘ ’ 
him. and I cannot see that the case in this court differs in anv es- 


| 
5 
ae } » 9 ao ] ” 
Sentlai particul: Mat vefore the eourt ln ease last mentioned. 


— nl 
— 
— 
_— 
»- 
— 
—+ 


the questions in regard to the true construc- 


It seems to me that all 
tion to be elven to the patent, the construction of the various dis- 
claimers in the original patent, and the disclaimers subsequently 
til d and the ¢ vide nee Upon the question of novelty were all before 
Judge Blatchford in the last-named case to such an extent to sub- 
stantially antic Ipate and meet all that is now before me. 


| am free to say that were the question before mean origin: i! One, 


i 


not embarrassed at all by the prior decisions, | should have great 
doubts as to the validity of this patent on the ground of novelty. a 
ble j 


should certainly think there was very little which was patenta 
thie deview, bad the sale of cumin. 1 mana me, should pri evi 


— 
amet 
—) 
ae 
~~ 
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endorsed: I 


i] ()n ! 
thy. val ? \ 

| | 

Live proceed Lae | | 

W. Blodgett, d 

JOUN J. SCHILLID 


This cause havin: 


. ? 
y . — 
proots bLaKen [ie 
. | | l, 11} 
argued by the couns 
” _ 
lore, on consideratio 
follows, to wit Phat 
provement In concret 
the seeond day of Mays 
. 5 > ’ . 
the bill of eomplaint 
Jobn J. Sehillineer w;: 
: 


HILLINGER ET AL., &C. 


~ { 


l}s of the l‘ederal courts in patent 
a patent held — in one circuit and 
Sel usly ypardized and its value 

. nt by conflicting decisions in 
the case could be passed upon by 
therefore I think the courts should 

\ hn has bee 1) her totore made upon 
id not do it unless the evidence is 
full } istifv the conelusion that if 
{o) tle first court 1t would have 
ovself, by these previous decisions 

ringes, vecause the ease Is In no 
mel s coneerned, from the Cali- 
enway Brewing Company. The 
rto rul ind it appears to me desir- 
Supreme Court upon this question 
»the Supreme Court upon an 
- 1) \\ LV atl as e rly a day aS poOs- 
ive a final and « rly settlement. 
lie equiltl to be with the com- 
ringes and a reference to a mas- 

Lhe GamMaves. 

ISSt. Wim. Hf. Bradley, clerk. 

wit, on-the fifteenth day of May, in 

) sald court, 1SS4, in the reeord of 

tled cause, before Hon. Henry 
ie following entry, to wit 

fj 


fy DORIS, >In Chancery. 
| 
be heard on the pleadings and 
documentary, and having been 
rive parti s hereto, now, there- 
ordered, adjudged, and decreed as 
letters patent No. 4564 for im- 
ssued to John J. Sehillinger on 
the letters patent referred to in 
dd and valid in law; that the said 
nd original inventor and discov- 
rete pavement as deseribed and 


964 and in the specifica- 


nt No. 4 
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tion annexed thereto, and that the complainant, Olive G. 
42 Salisbury, administratrix of Elmer J. Salisbury, is the ex- 
clusive owner of all rights under said letters patent which 
have accrued since tne twenty-sixth day of August, ~~ within the 

State of Illinois; that the defendant, J. B. Hurlbut, has infringed 
ties foregoing reissue letters patent and upon t the e xclusive rights of 
the complainant, as set forth in the bill of complaint. 

It is further ordered, adjudged, and decreed that the complainant, 
Olive G. Salisbury, administratrix, do recover of the defendant the 
profits, vains, and advant: wes which the said defendant has received 
or made or which have accrued to him, and the damages suffered 
by said complainant from the said infringement of the reissue let- 
ters patent, as charged in the bil aint herein, since the 
ee a ae 1882. It is further ordered that it be 
referre d wee W. Bishop, lusq , Ohne of the masters of this court, re 
siding - ¢ hicago, [linois, to ascertain and take and state ahh ac- 
count of the number of feet or amount of concrete pavement which 
has been made, used, or sold by the defendant, and also the gains, 
protits, and advantages which thie said defendant has received or 
which have arisen or accrued to him since the said twenty-sixth day 

August, LSS2, and also the damage s suflere cd by Sala complain- 

ant arising out of or from the infringement of the exclusive 


i 


43 rights of said angen ene by the said defendant by such 
making, using, or selling of the patented lmMprovement re- 


ferred to in the letters praat ent ‘set forth in the bill of complaint 
herein. 

And it 1s further ordered, lhudged, and deereed that sald COM> 
pli ins int, on suc h aceountil ey, - ive ther oft to cause an examination 
of the det fendant cil) d his employe Ss, ore tenus or otherw Ise, and also 
the production of the books, vouchers, and documents of said de- 
fendant, and that he and they attend for such purpose before such 
master from time to time as such master shall direct. 

And : is further ordered that complainants close proofs before the 
master by the e ighteenth of June next, and that defendant have 
until the first of July to put in any proofs on his part. 


Afterwards, to wit, on the third day of July, in the adjourned 
May term of ey prt 1884, 1n the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


JOUN J. SCHILLINGER et al. 


Now comes the defendant, by Mr. Bond, his selicitor, and moves 

the court for a rehearing 
44 Afterwards, to wit, on the thirtieth day of September, 1884, 
came Henry W. Bishop, one of the masters in chancery of 
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said eourt. and filed in said ec] lerk’s othee his report 1 sald entitled 
cause; which said report is in the words and fie rures followi 1, tO 
wit: 


aa Ma f ’s Leeport 


Circuit Court of the orthern District of Illinois. In 


J 
j 


Joun J. SCHILLINGER and Onive G. SALISBURY. as Adm’x of E]mer 


J.B. Ilur.per. 


To the hororable thi judges of the said court: 


[, Henry W. Bishop, master in chancery, to whom — by an order of 
the court entered on the loth dav of May, 1SS4, for the purpose of 
taking proof and ascertaining and taking and stating and reporting 
to the court thre damages which have acerued to the complainant, 
and the mains, profits, and advantages the defendant has received 
from the infringement by him of the complainant's patent, known as 
the Sehillinger pavement patent, being reissued No. 4564, dated 
May 2nd, IS71, based upon original patent of July 19th, 1870 
rranted to the complainant, John J. Schillinger, respectfully re- 
port— 

That upon this hearing T have been attended from time to time, 


as hereinafter appears, by Messrs. Banning and Banning and Duell 
and Tfay, counsel for complainants, and by ~—— West 0 Bond, 
counsel for the defendant, when the testimony of - 8 P. 1h) sand 
others was taken upon the part of complainants, otot James 
ib [.. Winona and others UDO! the part of ine dctondand. alk a8 
which testimony is herewith reported. [have also examined 


the written suggestions of counsel 


} 
i 
} 
I 
i 


in connection with this testimony. 
ich | find and report 


Upon consideration of all of w 

That the defendant, during the celina this : .ccounting, to wit. 
between August 26th, ISSZ. and the ZOth of May, 1884, laid 70,909 
feet of pavement by the use of the patent of the complainants as de- 
scribed and defined in the opinien of the court rendered in this 
cause, for which he should be held to aecount. 

The statement submitted by the defendant and contained 1n this 
reeord shows this result: 

Upon the part of the defendant it is claimed that the Schillinger 
Invention Is of no use whatever, and that the value of the work re- 
ported by the defandant was in no sense due to this feature in the 
process of laving ip ments, and that the Schillinger invention is 
absolutely worth! letrimental even, and that for these rea- 
SOS no damages ars scteimaiiie tee td Case. 


(iss na { 


} 


[ do not understand this to be the effeet of the testimony, from 
which it clearly appears that the Schillinger invention was a useful 


one 10 the laying of the pavement referred to,and that there was no 


demand for this work 1n Chicago, which did nut include it. The de- 


on 
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fendant used it, and, by the opinion of the Supreme Court ex pressed 
_in other like cases, is therefore estopped from setting up its 

17 inutility. It appears, moreover, from the testimony that the 
demand for the pavement Was attributable to the fact that it 
contained the features of the complainants’ patent, and I do not find 
any evidence in the record contradicting the testimony of witnesses 
upon this point. It would follow, therefore, that the amount real- 
ized bv the defendant in the work reported by him was due to the 
use of this process, for which the complainants would be entitled LO 
all the protits realized by him. Itis insisted upon the part of com- 
plainants that during the period of the alleged infringement they 
were in a position to doall the work which was required to be done 
in the city of Chicago at a profit of 35 per cent. per square foot, when 
defendant charged 20 cents per square foot, that being the average 
charge made by them, which would leavea net profit of six and two- 
thirds cents per square foot; and that the loss of this profit is the 
measure of their damages, and that in the absence of defendant’s 
competition their profit would exceed even that amount. In the 
first case their damages would in this way amount to the sum of 
$4,727.40 and in the second to a much larger sum upon the work 
reported. The testimony shows that the defendant’s profits amounted 


LO f cents a square foot. whieh would Make 82 S83.. 14 due the Colm: 


plainants upon this basis. 
[ uiderstand, however, that neither one of these rules is adopted 
where ra license fee has been definitely established, “as is 
4S shown in this case, and I have therefore adopted that basis 
as furnishing the rule which, under all the cireumstances, | 
think should be applied in this case, where so many licenses have 
been cranted at a uniform rate, except ina Very few instances, when 
the furnishing of material and the doing of certain portions of the 
work have been accepted in partial payment. It is insisted upon 
the part of the defendant that many of their licenses have been 
granted since the patent was sustained by the court, and that for 
this reason the lower rate of two and a half cents per foot, which 
was 1n some cases before that time paid, should be adopted. 

[ do not think that this position is at all warranted by the testi- 
mony, Which shows very clearly that five cents a square foot would 
be a reasonable compensation to be awarded complainants at the rate 
of 20 cents for the laving of the pavement, which was the amount 
paid for the work reported, 

From the amount found to be due from the defendant in this case 
it is insisted there should be deducted the salary of the superintend- 
ent at the rate of $1,500.00 a year. Upon either basis I do not un- 
derstand that this deduction has ever been made by the court, and 
I have therefore disregarded this claim. 

[ therefore find and report that there is due the complainants, on 

account of the infringement by the defendant of their rights, 
49 upon the basis and for the term hereinbefore stated, the sum 


of $8.545.45. 
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[ return all the testimony submitted to me and used by me in the 
preparation of this report. 
All of which is respectfully submitted. 
sept. 27th, 1SS4. 
HENRY W. BISHOP, 
Masti 3 mn Chane vi of thre Circuit (ourt of the 


United Slates 1or thre North rh District of [llinois. 


Endorsed: Filed Sept. 30th, 1884. William H. Bradley, clerk. 


Afterwards, to wit. on the 4&fteenth day of October, 1584, came the 
defendant, by his solicitors, and filed in said clerk’s office his excep- 
tions to the master’s report in said entitled cause; which said ex- 
ceptions are in the words and figures following, to wit: 


5O exceptions to Mast r’s Report. 


United States Cireuit Court. Northern District of Illinois. In 
luquity. 


JouNn J. ScureiIncer ef al. vs. J. B. Turvpur. 


And now comes J. B. Hurlbut, defendant, by West & Bond, his 
solicitors, and presents his exceptions to the report of Henry W. 


Bishop, master in chancery, filed in this cause, as follows, to wit: 

Ist. That the master erred in holding that the 70,909 feet of pave- 
ment laid was laid under the Schillinger patent, whereas he should 
have found that such pavement was laid under the English patent 
LO Claridge of 18357. 

2nd. For that, in the absence of proof distinguishing the Schil- 
linger improvement from the Claridge, the master erred in allowing 
more than nominal damages. 

ord. For that the master erred in allowing more than nominal 
damages, because the proofs show that the defendant, in making 
his pavements, used the Claridge process of or Improvement nn 
forming conerete pavements upon the eround where the blocks re- 
main for use, 


4th. lor — the master erred in finding that the value of that 
which the defendant used in making pavements was the use 
5] of the improvement of the Schillinger patent. 


oth. For that the master erred in finding that the Schil- 

linger patented improvement, as distinguished from the older art, 
had any value. 

6th. For that the master erred in holding that a license fee only 
adopted since the decision in this cause was a proper basis for com- 
puting damages therein. 

7th. For that the master erred in not adopting as a license basis 
the license fee of two and one-half cents per foot, which the proofs 
show was the license fee prior to the decision in this cause and the 
one 1n force when the alleged infringements took place or were 
made. | 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &@. 29 


In each and all of which particulars the said defendant excepts to 
the said report of the said master as erroneous, and appeals there- 
from to the judgment of this honorable court. 

WEST & BOND, 
Sol’rs and of Counsel for J. B. Hlurlbut. 


Endorsed: Filed Oct. 15th, 1884. William H. Bradley, clerk. 


AY Afterwards. to wit. On the tenth dav of November. in the 
adjourn gd October term of said court, 1884, in the reeord of 


° " me } P } : - 3 . 
he proceedings thereof in said entitled cause, before Hon. Walter 


‘ . ’ e 7 1] - 
2. Gresham, circuit judge, Is the loiowing entry, to wit: 


i gn. 


. 41 ao ] 7 — ma ;, . ] :, } stl J 
It is ordered that this cause be set for hearing on the tenth day of 


Decem be rpext. 


> > oF " } 4 - . oT ] Rae Se ; ] — i ; ] . : 
we Afterwards, to wit. on tne thirtv-first dav of October. in the 
7° | , . , ~ : 
adjourned Octover term of said court, ISS5, in the record of 


4] " ] + : H er } . | 
Lie proceealns ~ thereot lth Salal enbItied Catlse, DeTore Llon. Hlenrvy 


r 
. >} : . . } ‘ 17 
; + ; + wey »? — + | ra +% ; sf . ‘*y 
W. Blodgett, distriet Mage, IS LHe IOLIOWITNY enuryv, to WII 


. , : ; a 
Now Come thie pa t1eS, DV thre Ir soileltors, and now comes on to he 


} } } P , - | . + * } > ’ . . , ] ” - . 
heard the defendant’s exceptions to the master’s report of agamages, 


, 


} : * ‘ " . ‘ . ’ ? ; . - = : i - s = . ‘ ™ 
and altel hearing the arguments of counsel the court takes the same 


under advisement. 


Afterwards, to wit, on the sixteenth dav of November, 1885, the 
following opinion Was delivers q DY Judge Bloda tt in sald entitled 
Cause. 


od JOHN J. SCHILLINGER v. J. B. WuRvBvt. 


BLopGeETT, J.: 
This case is now before me on exceptions to the master’s report 
fixing the amount of damages for the infringement of the patent. 
That master in his report finds that the defendant during the 
term covered by the decree in this case has laid 7,909 square feet of 
pavement, and that the complainant had, by his dealings with the 
public, fixed a royalty of five cents per square foot; hence the mas- 
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A. Yes: I have for the past five or 
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A. Separate blocks, generally speaking, I should think. 

@. 15. Where do the metallic points, which you state are attached 
to the parting strips, go when the parting strip is placed in position 
on the block ? 

A. When the block is finished before the parting strip is taken 
out they project down between the two stones 

Cross-examination by Mr. Bonn: 
16. Do you know of any pavement or flagging laid by Mr 
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Hurlbut in which there were strips yf tar paper or other sim} 
terial placed 11) the joints between t | 


Obj} ected to as Immaterial! 


A. [have just described that he used parting strips with metal 
points projecting down between the stone 
C. Q. 17. Please explain why you gave such an answer to my ques- 


tion. 
A. Because I supposed it answered vour question. I just gave In 
my testimony and testified where he used his parting SUPIps. 


©. Q. 18. Do you understand that two little removable hooks are. 
the same thing as a strip of tar paper placed between paving blocks 
and left there to make the pavement water-proot? 
65 A. I did not testify that they were. I did not testify any- 
thing about hooks. — 
} } ] 4 itt 
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ELMER J. SALISBURY. 
Amos Hl. Perkins, sworn for the defendant, deposes and testifies as 
follows 
Direct examination by Mr. Hey: 


, : ’ “ : 
(). a state Vour bame, ave, occupation, and Place Ot resl- 


66 A. Amos H. Perkins; forty-eight vears; contractor ; Chi- 
CALO , 
Q. 35. Please state whether or not you are familiar with the con- 
struction of conerete or coneret pavements, and what, if any, ex- 
perience you have ha the construction of such pavements. 
A. Tam. I have had ten years’ experience 
Q. 55. Do you know the complainant Salisbury and the defend- 


ant. J. B. Hurlbut. in this eause 


A. | do. 
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Q. 4. Did vou hear the testimony of the complainant Salisbury 
elating to the business of the defendant Hurlbut ? 

A. I did. 

(. 43. Are you familiar with the process employed by the defend- 
ant Hurlbut in constructing diamond block and concrete flag- 
ving? 

A. lam. 

Q.5. When did you last see the defendant Hurlbut or his em- 
ployees engaged in laying concrete or cement flagging, and where? 

A. In the latter part of last October, at the corner of Dearborn 
and Chicago avenue, this city. 

(). 6. Please describe the construction of that pavement and for 
whom laid, if you know. 

A. First, joists are placed seven to eight feet apart in front of the 
property where the work is to be laid. First, one stone is formed by 
placing a joist across between the others at right angles—gen- 
erally al about four feet from place ot beginning. In this Space re 
mortar composed of sand, gravel, and cement is put and thor- 
oy oughly tamped, so that the coarse material will be from three 

to four inches in thickness, leaving about one-half inch on top 
fora mortar composed of sand and cement, which 1s troweled off and 
made even with the Lop surface of the yolsts. Then the short joist 
that is put in at right angies as before described is taken up and 
placed about the same distance as befor and again filled in. The 
finer material in the coarse concrete is generally worked next to the 
joist, so as to Makea vood, smooth, Strong edge. When the top stull 
is put on this last stone and finished over on top with a trowel, the 
joint between the two stone being marked on the outer joist, a trowel 
Is = iwn through the top stuff to makea Joint straight to correspond 
with the joint below. 

Q 7. And was this method the one employed by the defendant 
nn constructing the pavement on the corner of Chicago and Dear- 
born avenue last October ? 

A. It was; the pavement was on the northwest corner of Chicago 
and Dearborn avenues. 

(. 5. Do you know for what purpose the cutting instrument was 
used over the timber line between the blocks on the pavement which 
you have described ? If so, please describe. 

A. For the purpose of making the separation between the stones. 


(). 9. Have you, pe rere frequently made cement pavements 
of the character described in your previous answer ? 
A. I have. 
68 (. 10. And have you worked with the men who were em- 


ployed by the defendant, or were those men formerly in your 
employ in constructing such ining 
A. Part of them were in my employ. 
(). 11. Have you frequently seen the defendant and his employees 
lay pavements of cement of this character previously described by 
you ¢ 
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Pe 


Ob} yjEC ‘ted to I or the reason that the question is not li mited to the 


time COVE rec by the bil] In this Case. 

es remot counsel here states that no 
defendant by these cienhsiieant for pavements constructed prior to 
the grant of the exclusive license to the complainant Salisbury 


within the territory therein named 


A. | have. 

(). 12. Please describe briefly the process employed by the defend- 

alii in constructing what are termed diamond block pave ments. 
A. Concrete is made and formed in the same manner as before 

specified, the separation between the blocks being made to corre- 

spond to V-shaped frames, each block being separate; a 

wood, or metal Strip is used where different-colored blocks ATe 


claim is made against 


rubber. 


formed. 

(). $38. What is the object of the separation between the concrete 
blocks? 

A. So that the blocks will remain intact and not erack and can 

be “ry up and relaid. 
69 ~14. And ean - state whether or not the method of 
sep ars ition employed by the defendant effects the desired 
sult? I mean where a slight cut is made between ~~ 
blocks over the timber line, as described by you in the Chicago at nd 
Dearborn avenue job 

A. It does. 

Q. 15. Did you observe particularly and carefully the method 
employed by the defendant in constructing the Dearborn and 
Chicago avenue pavement last October 

A. I did. 

Q. 16. Had you a few days prior thereto made an affidavit in 
this cause, describing the defendant’s method of making these con- 
crete pavements ? 

A. I had. 

Cross-examination by Mr. Bonn : 

C. Q. 17. In making the surface mark for separation, are not the 
operatives careful to follow the seam or what has been termed the 
timber line? 

A. The V always ] intend to. 

C.qQ. IS. When the pavement at the northwest corner of Chicago 
and Dearborn avenues was finished were there any strips of tar 
paper or other material different from that used in making the 
blocks in the joints or along the seams or markings of that piece of 
pavement? 

A. I did not see any. 


AMOS H. PERKINS. 


70 Complainants’ counsel offers in evidence— 
|. Certified copy of letters patent of the United States No. 
4564 (reissue), to John J. Schillinger, and tl 


plainants’ Exhibit Schillinger Patent.” 


1e same is aad “* Com- 


JOHN J. SCHILLINGER 
ement in Concrete-Pavements 
Reissved May 2.187% 


lmproy 
NO 4,364 


Pig: f 


Ka 
. . eye pgs SS a ae 
‘ oA So ge ae OL eg ADA 7 ut 
o o Age ’ a oe so et o_o oS a Mf a OLS fs o wos o 
AA LZ, LZ i 4 eo a, a a, LZ a, Of A ff a LZ a et LL ey “A oe 
é Zs Z a of + . a a OO a a “ 0 LE oe iS a. < a 
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No. 2/5) 
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2. Certified copy of disclaimer under said patent, and the same is 
marked “ Complainants’ Exhibit Schillinger Disclaimer.” 

»o. Abstract of title to said patent, the certificate of which is dated 
March 6, 1882, and the same Is marked “ ¢ omplainants’ exhibit Ab- 
stract of Title.” | 

!. Original deed from Tomlinson to Schillinger, dated March | 
1882, and the same is marked “ Complainants’ Exhibit Tomlinson 
Deed.” 

S. Original contract betw 
complainant Salisbury, and 
hibit Salisbury Lice nse.” 

Counsel for defendant objects to the ‘ ¢ ‘omplainants’ Exhibit Ab- 


y Fay et ,? | at — , : | + " 
stract of litle.” for the reason that 1t is not such a titie paper as 1s 


oat 


; . ‘Pe ee be 
hn the complainant SCHL e!l and the 


‘Complainants’ Ex- 


s 


4 
: Led 
the same 1s marked 


recognized in law nor such “i paper as the ( ommisslone r ol Patents 
has any lawful authority to make or Issue. 

fa Certified copy of letters patent of the United States No. 
1564 (reissue), to John J. Sehillinger, marked “ Complain- 

ants’ Exhibit Sehillin 

to wit: 


} } 


; ‘ : 1] _ 
rer Patent.’ 1n words and figures as follows, 


‘ 
we 


~] 


2 COMPLAINANTS EXHIBIT SCHILLINGER PATENT. 


we 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all pe rsons to whom these pre Sents shall Come, (7 ree LIng: 
This is to certify that the annexed is a true copy from the records 
etters patent granted John J. Schillin- 
ger May 2d, IS71, number 4564, for improvement 1n concrete Pave- 
ments. 


In testimony whereof I. E. M. Marble. Commissioner of Patents, 
| , 


‘ . ‘> } ; . } | , ij i , he ] , = )t 1. 1: a 
have caused the seal of the Patent Office to be affixed this ZUth day 

; : . ' } } - = ] 
of September, in the year of our Lord one thousand eight hundred 
‘ a ‘ eh + <> , > ‘ +] . } . | F i's } [oy ] mt oy ¢ oO ha 
and elgnty-two, and of the independence of the nited States the 


’ 


one hundred and seventh. 


Lu. s.] Ek. M. MARBLE, Commissioner. 


| . rol] : Ia ; a. aa TS 
(Here follows giagram Marked page fo.) 


74 Reissue NO. bob4. 


~— 


The United States of Am« rica to all to whom these letters patent 
shall come: 


- 


Whereas John J.Schillinger, of New York, New York, has alleged 
that he has Invent d a hew and useful improvement in concrete 
pavements (for which letters patent were issued to ated July 
19th, 1870, which letters having b ell surrendered the same have 
been canceled and new letters ordered to isssue to him on an 
amended specification), and has made oath that he is a citizen of 


o—2Zlo 
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de 


the United States; that he verily believes he is the original and first 


Inventor or discoverer of the said improvement, and that the same 
hath not, to his knowleda and belie , be Ih pore viously KHOoWnh or 


. 
i 
used; has paid into: the Treasury of th 


r f the United States the sum of 
thirty dollars and presented a petition to the Commissioner of Pat- 
ents praying that a patent may be Issued therefor 

These are, therefore, to grant to the said John J. Schillinger, his 
execulors. administrators. Or ASSILUS, for th erm of seventeen years 
from the nineteenth day of July. one thousand eight hundred and 
SeVehHty Liye Llid ind exclusive right chia hwoerty O] makine LIS] (¥ 
and vending to others to be used, the said improvement, a deserip- 
tion Whereof is given in the. annexed schedule and made a part of 

these presents 
io [1 testimony whereof I have caused these letters to bi 
made pal nt and the seal of thi Patent Othice to be hereunto 
aflgxed 

Given under my hand, at the city of Washington, this second day 
of Mav. in the vear of our Lord one thousand elght hundred and 
seventy-one, and of the Independence of the United States of Amer- 


=) C. DELANO, 


INECT lary OT Thre Inte rat. 


Countersigned and sealed with the seal of the Patent Office. 
M. D. LEGGETT, 


LUSs LOT / of Pate nts. 


a, 
~ 
~ 
a 
~ 
~ 
- 


UnNrirep STATES PATENT OFFICE 
JOHN J. SCHILLINGER, of New York, N. Y. 


- %s) ‘ y sine / ) > 
. 


‘ i. ' 4 , i " = . os » od ~ - ey, | . = 
Speciheation rorming part QO} letters Patent NO 105.599. dated Juls 
1 ¢ | and > : aa, sf sys? i ; a 9 : 
i, L90¢U Reissue No. 136-4. qaqated Nay a IS7 1. 
f | 
lo ali Whom it may concern 
r> . } : 7 ‘ -1a° ; : x : , | . , 
be it known that [. John l Sehillinger, of the eitv. eountv. and 
} ] ‘ ? : y: | : 
state Ol New York Mave Ihvented a hew and uscful lmprovement In 


a . ,—_——_— 

concrete pavements; and I do hereby declare the following 

vit oe a ful] Rate ic eal ee a ee ee ea 
iD iO De a Uli, Clear, ANd exXact Geseription thereorl, whieh Willi 
iii } . = eS x ; 3 -" i) 

ehnabie those skilied 1n the art to Make and use the same, rel- 

| i +] 
erenee belIng Nad to the accompanving drawing, forming part ol 
‘ | 


figure 1 represents a pian of my pavement. Fig. 2 is a vertical 
section Of the same. 

Similar letters indicate corresponding parts. 

This invention relates to a concrete pavement which is laid in 
sections, so that each section can be taken up and relaid without dis- 
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turbing the adjoining sections. With the joints of this sectional 
concrete pavement are combined strips of tar paper or equivalent 
mnuterial arranged between the several blocks or seetions in such a 

hit joint and vet allow the 
blocks to be raised separately without affecting the blocks adjacent 


_— 


. < 


’ 


] ee 
manner as to produce a sultabie t1 


i) 
a 


; P , . ; : : 
In carrving out my invention I form the concrete by mixing 
} } , 


eemMent with sand and gravel or other sultabdle miaterlal to fortp ;: 


} } 17 
yastiec Compound, Using about the following proportions: One part, 


— 


| | } . 
V measure, Of Cement: one part, OV measure, Of sand. and trom 


} ] "> AS. . 
tiiree to sIxX parts, DY measure, Ol gravel, WIth sufhicient water to 
? } } i : } } . F if sh , . 
render the mixture plastic: but 1 do not confine mvself to anv defi- 


brite pI portions or Inaterlais tor Mm iking the concrete con)position. 
While the mass Is plastic I lay or spread the same on the foundation 
or bed: of the pavement, either in moulds or between movable joists 

of the proper thickness, so as to form the edges of the con- 
id erete blocks a a, one block being formed after the other. 

When the first block has set I remove the joists or partitions 
irom by tween if and the hnext block to be formed, and thi 1) | form 
the second block, and so on, each sueceeding block being formed 


' - s bank A col ' : ; 
after the adjacent blocks have set, and, since the concrete in Setting 


shrinks. the seeond block when set does not adhere to the first. and 
so on,and when the pavementis completed each block can be taken 
Up Indepe ndent of the adjomning blocks. Le Lween the joints of the 
s 4 of tar paper or other suitabl 


} | 


e ma- 
i =) — a ' a ae = 
terial luthetfoliowing manner: Atte completing one Dio k, a, ] place 


omen 
~ 
7 
- 
—~ 
— 
~ 
~ 
~ 
- 
_— 
panes 
— 


, U } } . . . j * . y . 
Lhe tar Patper YM along the eage where the next bloek Is to be formed. 


1 . ’ . - . } } . 
ahd | pul the plastic COM position for such next bloek up against the 


> : 9 rey f . } , > >? a ' : . » «9 7} ) | tu" »L- } ’ } 
LAl papel jointand proceed with the formation of fhe new blo K Until 
. ) ’ ) S } oom — 
itis completed. In this manner I proceed until the pavement Is 


complet (i. Interposing tar paper between the several joints, as dle- 

| water-proof joint, but it allows 
: the effects of frost or to 
lever oceusion may arise with- 


' ] - 
he paper when placed against 


’ ? } } 
Out 10 ry to the adjacent blo KS 
] } c ; } " ] 
the blo ‘kK first formed does hot adhere thereto. and thre reijore the 


moints are always free between the several blocks, although the paper 


Nam 


,} } ’ } 3 . } a ; . . 
mav adheretothe edges of the bloek QO! blocks forme d altel the same 


has been set up in its place between the joints. In such 

fie cases, owever, where cheapness is ali object the Lar paper 
may be omitted and the blocks formed without interposing 

ly described. In this latter 


anything between their joints, as previous!) 

ease the joints soon fili up with sand or dust, and t 
| ht for many purposes, whil 

de tach d irom each othe r and can be taken up and relaid each inde- 

le adjoluin: bloeks 


he pavement is 


, 1] . 
rendered =] the DiOcKS are 


i 
it I claim as new and desire to secure bv letters patent is— 
} 


lé 
] A conerete pavellit an laid mn detached blocks 


2 | +} i? +} Ban » } ? ‘? | ] ryt 
Stantialiv in the manner showh and desceribed. 


ir sections, sub- 
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yA The arrange ment ot rar pred poe ror its ( quivalent between adjoin- 


—— 


stantially as and for thi purpose set forth. 


JOHN J. SCHILLINGER. 


. ' 
Ing blocks of concrete, su 


Witnesses : 
W. HAUFF 
KE. FL. KASTENHUBER: 


. » 7 . , , . ; ' : p = = % 
79 Certified copy of disclaimer under said patent, marked 


> Exhibit Sehillinger Disclaimer,” in words 


? 

’ 

i 
7 Sd 
Complainants 


and figures as follows, to wit 


SO COMPLAINANTS Exuipir SCHILLINGER DISCLAIMER. 
(Q—1 72.) 


DEPARTMENT OF THE INTERIOR, 

. UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the disclaimer filed March 1, 1875, in the matter of the 
reissue letters patent to John J. Schillinger, April 6, 1871, No. 4564, 
for improvement 1n concrete pavements 

In testimony whereof I, IE. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 10th day 
Lord one thousand eight hundred 


Tie 


of October. in the vear of our 
and eighty-two, and of the Independence of the United States the 
one hundred and seventh. 


[u. s.] KE. M. MARBLE, 
( ‘ommissioner. 
To the Commissioner of Patents: 
Your petitioner, John J. Schillinger, of the city and county and 
State of New York. represents that letters patent of the United 
8] States reissue No 4564, bearing date May 2, 1871, were granted 
to him for an improvement in concrete pavements. 
That he has reason to believe that through inadvertence, acci- 
dent. or mistake the specification and claim of sald letters patent 


A 


are too broad, including that of whieh your petitioner was not the 


first inventor, and he therefore hereby enters his disclaimer to the 
following words: “And since the conerete in setting shrinks, the 
second block when set does not adhere to the first, and so on.” and 
which occurs near the middle part of the said specification, and to 
the following words near the end of the specification: “ In such 
cases, however, where cheapness is an object the tar paper may be 
omitted and the blocks formed without interposing anything  be- 
tween their joints, as previously deseribed. In this latter ease the 
joints SOOT) fill up with sand or dust. and the pavement is rendered 
suthiciently tight for many purposes, while the blocks are detached 
from each other and ean be taken up and relaid each independent 
of the adjoining bloeks.’’ 

Your petitioner hereby disclaims the forming of blocks from 
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plastic material without interposing anything between their joints 
while in the process of formation. 
Your petitioner OWl)S the said patent and the whole interest 
therein, except in the following places or territory, for which he 
has granted exclusive licenses under royalty or sold rights 
Oz under said patent, to wit, the counties of Kings, Queens, and 
Richmond, New York State; Hartford county, Connecticut; 
the District of Columbia; the States of New Jersey, Georgia, Mary- 
land, Louisiana, Texas, Ohio, Michigan, Missouri, and llinois, 
which above-named States and places comprise all the territory for 
which he has sold or granted exclusive licenses or rights in or under 
sald patent, to the best of his recollection, knowledge, and belief, 
New York, February 27th, 1875. 
JOHN J. SCHILLINGER. 
Witnesses: 
GEORGE FULLER. 
S. MENDELSUHN. 


Ex’d: E. A. M., H. M. H. 
S35 Abstract of title to sald patent, certificate dated March 6, 


1882, marked “Complainants’ Exhibit Abstract of Title,’ in 
words and heures as follows, to wit: 
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To all persons to whom these present 


Chis is to ecertifv tnat the annexed 1s 
of this ofhee of all 


_ 
< 


torney, and othe r inst 
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assigliments, agreetl 
truments OF WPritins 


lst Tm) 71? ] ;? * orf 
SU, 10 »~uUTaer OF rela 


ET AL., &¢. 49 


TRACT OF TITLE. 


NITED STATES PATENT OFFICE. 


17 ’ : 
< shal] Cote, (ares LIng: 


re | true CODY from the digest 
lelits, licenses. powers ot At- 


found of record up to and 


} 
oo 


ting to letters patent oranted 


including March : 
to John J. Schilli 9,099, reissued May 2, 


IS71, No. 4364, “ coneret pavement. 
+ 
, P 


Marble. Commissioner of Patents. 


In LeSLIMONY whereot! [. I \I ripic 
have caused the seal of the Patent Oflice to be he reunto aflixed this 
sixth dav of March, in the vear of our Lord one thousand eight hun- 
dred and elolity-two, and OL tiie lind po naence ol the United States 
the on hundre 1 and sIXth. 


| | E. M. MARBLE, 
( ymmessioner. 


to Schillinger, dated March 


— 


inants’ Exhibit Tomlinson Deed, 


1, ISSZ. marke Complaina 
In words ahd hgures as 1loliows, to wilt 
94 COMPLAINANTS ExXuipir TOMLINSON DEED 
7 — | ; 

In consideration of one dollar, lawful money of the United States 
to mein hand paid by John J. Sch wer, of the city, county, and 
State of New York I do hereby sell and assign to said John J. Sehil- 
linger all my right, title, and interest in and to reissue letters pat- 
ent of the United States No. 4564. granted May 2d, 1871, for an im- 
provement in concrete pavem it, for, to, and in the stat yf Illinois 
the same to be hy ld and enjoyed by he sa J iNT) Schillinger LO 
the full end of the term for whieh said letters patents are granted 
as fullv and entirely as the same would have been held and enjoyed 
by meif this assignment and sale had not been mad 

And I do also assign to the said John J schiiilnger an and all 

s. } : ' ] ] } 
rovaities and cialims for royvaities or duamaves and any and all aC- 
tions Or Causes OT at t] ms W CT) 1} have avalnst an individu il. 
firm, or corporation for the us hiringement of tiv said letters 

, . as 
patent in said State of Illinois or any portion thereof, and authorize 
him 1 mV natne or othe rwise Dut al his OWT) Cxpehse, LO ask. de- 
mand. sue for, collect. and I" ceive the same for hisown S le use and 


enen 
to a ecertaln assignment, 


[Jnited States Patent Office. so far as it 


of [ilinois. 
7—21od 
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( ] ] ' ;, . : ] . ] 
.) Lond do hereby covenant that arn sol owner under sal 
] a es : > ] , 4 ar 61? ; | 7 ’ 
letters patent lor and to the State oO HInOIs, aNd that have 
} ? ,* 
never authorized or permitted any pe rson,, ti rm, O! corporation tO 
’ . . . “2 j 7 Ll, 1% ] } 1 ] } t ? , t t it r Pa? 
use or enjov anv of the rights secured bV salad t¢ Crs | LCi Libiid 


the State of Illinois 
Witness my hand and seal this first day of Mareh, 1882 
DAVID TOMLINSON. [SEAI 
[n presence of 
CHAS. E. JENKINS. 
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In testimony whereof [I have caused the seal of the Patent Office 
to be Rereunto affixed. 
[SEAT. | EK: M. MARBLE, 


i 
( fisiid 


hLISSLONET., 


; ae =e Da ia Malhillinoer 
wt Original contract between the complainant Sehillinger and 
i. ' : } ccf Doe > |" 
the complainant Salisbury, marked Complainants lox 
Salisbury License,’ in words and figures as follows, to wit 


ene 
— 
ee 
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° ° } } } : >. 7 4 - 

Article of agreement made and entered into this 26th dav of 

August, A. D. 1882, by and between John J. Sehillin , of 
} y y } . P } 2 | 

county, and State of New York, party of the first part, and Elmer 


Whereas letters patent of the United States No. 105.599. dated 
July 19th, S70 (relssu NO. L564 dated May 2d, 1871 , WeTe rranted 
to the party of the first part for an Improve ment. in econerete pave- 


ment 


an . | . a ] ] *s + . ] — a : ts 

And whereas the party of the second part is desirous of acquiring 

i . I i a, 

} eS ee Shroot ae tied 4 Saale . — id , 
the sole and exclusive teense to lay pavements UhnaGer sal letters 


' | , | 23 \ \ 
| ho} Bee Ih COTISIC rat »1) Ot Live eee OT TWO thousand C2 CUD) 
+} ° } ’ } } . , ' ~ 
leapre » Ppsrrve 1 ae sarty fi» ort t 
dollars In hand paid to the party of the first part by the party of 
. } } 4 4 ‘ ° . : , “a ; : e . ee 
the second part, the receipt of which is hereby acknowledged, Lhe 
‘ : . 


' a . , 
sald party Of the Hirst part grants unto the said party of the second 
}] a lett ee 2 T 
part the full and exelusive | 
ior the State of Itlinors 
|| Th ‘yt t + | fo pot 7» , forth : oad Bs st a -— ot <> { ? 
; i¢ Pare OF the hrst part Turther authorizes the party Of [ 
} : c , ; ; , 
second part to use Dis name. lif desl! ' 
nav brine ? teet ty ror} lar thi all a , 
May OFINs to protect lis rights under this exclusive license, 


the party ol the seeond part, who hereby agrees tO protect 


JO but such suits are to be prosecuted at the cost and expense of 
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This process consists in dividing cast iron in small pieces of the 
size and formof gravel; that division takes place when the cast iron 
is In fusion. ln that state it 1s thrown through two or three iron 
sieves placed over a cistern or reservoir filled with water, in which 
the liquid Iron falls and imme diately cools. It isin that state that 

[ employ that cast iron for my proposed paving 
LQ] fn that state 1 lay be Dlac d Upon the surface of the roads 
the same manner as stone used In macadamizing, but as 
ld continually disturb the iron 


the passing ol vehicles and horses would cot 

itis mv intention to blind the ron oravel tovether bv means of a 

cement Which | COMIMDOS ahd VW hich Is made Ol POs! lI), RR LOlnal) 

cement, ane LQISTLI UI bill oe S Gr cATIN WLLIC I it of i/i men Wig } 

be employed for that purpose, but I propose that composed by meas 
i . i 


obtaining more easliy the nec sary Clastic ity and a voiding the effect 
produced by pressure and we lol) 
’ ’ | } . 

| P lave those three ingredients in an iron Ca idron., When thev 


are Ina boiling state [ introduce the py irticles of 1ron. allow it to 


boil a short time in order to give it a high degree of heat. I then 
take it out with a riddled ladle. [ place it on the road intended to 


be paved, keeping if On anh uniform thiekness of one or two inches, 
and then beat it down while it is still warm, so that the iron when 
eold becomes Ss) fixed aus not to hy liable to he disturbed or to sink. 

The apertures made in the roads for the purpose of placing gas 
and water pipes always occasion much disarrangement to all sorts of 


paving. My system would be open to the same disadvantage, for it 
would be necessary to break It ane melt it aval 1) order LO replace 
it. ‘To avoid that difficulty [ have made wooden panels from two 
to two and a half inehes thick. | unite several of thern together 
with wooden bars nailed. ‘Those panels will be three feet long and 
two feet wide (more or less). — | bind those panels with iron 


bands and screws. Those bands are wide enough to admit of a por- 
tion projecting beyond the surface of the panel, according to the 
thickness of the paving, The other part of the width is fixed Upon 
the side of the panel 

That iron band is to contain the matter constituting the paving, 
which [ place on the surface of the said panel of the thickness 
(more or less) and beat down in the manner already specified. 


AUGUSTE CHESNEAU. [t.s.] 


102 Printed Blue Book of English patent to Charles Jean le Me- 

lorel de la laichols, No dil, of the “year LS. yD, for pe Ing, 
marked “ Defendant’s Exhibit Haichois Patent,” in words and fig- 
ures as follows, to wit , 
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103 DEFENDANT’ ExuisBit HaicHois PATENT. 


A. D. 1856. No. 77] 
Paving. 
Letters patent to Charles Jean le Melorel de la Haichois, of 59 Rue 
de l’Echiquier, Paris, and of 4South street, Finsbury, London, ad- 
yvocate, for the Invention of sa eertaln improvements in) par Ine.” 


Sealed the 12th Septem ber, Soo, and dated the 3lst March, LS56. 


Provisional specification left by the said Charles Jean le Melorel de 
la Haichois al thie othice of the commissioners ot patents, with lis 
petition, on the 3lst Mareh, 1856. 


[, Charles Jean le Melorel dela Haichois, of 59 Rue de l’Echiquier, 
Paris, and of 4 South street, Finsbury, London, advocate, do hereby 
declare the nature of my said invention for “ certain improvements 
In paving’ to be as follows—that Is to say: 

These improvements consist, first, in an application on the part 
to be paved of a (be Lon) composition of lime and sand to the thick- 
ness of about six inches. 

Second, 1n a second application of asphalte mixed with stone to 
the thickness of about two inches. 

Third, in a third application of asphalte, pure or mixed with sand, 
to the depth of about one inch, in which squares or sheets of vul- 


‘ 


. ’ } > s . 
canized caoutechoue or gutta-percha are embedde date qual distances. 
In this third application a laver of asphalte of about half an inch in 
] ] ; on eS } ] ; : —— 5 , , es TT 
depth is first laid down, and alterwards small squares of vuleanized 


f a} n inely in thiekness an 


caoutchoue Or ceutta-percha, Ol a 
} 14 ] 


haif to three-quart rs of an inch in breadth. P| iced upon it. These 


] 
? ' 
Out half a | 


squares are placed at six to ten Inches apart and are provided with 
Iron hooks or ties, at distances of from six to ten inches, which pass 
through them from side to side. A second bed of asphalte, pure or 
mixed with sand, is then laid down to the di pth of about half an 


" | nd | } ? | 
ineh, so as to cover the iron hooks or ties, and come up to thi level 
of the squares of caoutchoue or gutta-percha Che third apph- 


. | . } ° s* ? 
cation may be made by first laving down a coating of asphalte 


: , ry ‘ wit | ' 1] 14° : ’ + : ; 
mixed with stene, with small wooden CPOss-pleces OF Ol 
° . . , . : . " ‘ ' ’ . 
Inches in breadth and about one inch in thickness and placing on 


ie to two 


them the squares of caoutchoue Or gutta-percha prepare d as above 
. } ‘ 4 | 


e , . 7 ? 4 ] = s 
deseribed. [n this case the Aappuilcation Of asphaite to the thickness 
{ 


of one inch may be effected at one operation. 


104 Specification in pursuance of the eonditions of the letters 
patent filed by the sald Charles Jean le: Mi lore de la 
Haichois in the Great Seal Patent Offiee on the 26th Septem ber, 


LSo6. 

To all to whom these presents shall. come, I, Charles Jean le Melorel 
de la Haichols, of 39 Ru l’Echiguier, Paris, and 4 South street, 
Finsbury, London, advocate, send greeting: 

Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
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ters patent bearing date the thirty-first day of March, in the vear of 
our Lord one thousand eight hundred and fifty-six, in the nineteenth 
vear of her reign, did, for herself, her heirs and successors, give and 
grant unto me, the said Charles Jean le Melorel de la Haichois, her 
special license that I, the said Charles Jean le Melorel dela Haichois, 
my executors, administrators, and assigns, or such others as I, the 
sald Charles Jean le Melorel de la Haichois, my executors, adminis- 
trators, and aASSIONS, should al any timie agree with, and ho others, 
from time to time and atall times thereafter during the term therein 
expressed, should and lawfully might make, use, exercise, and vend 
within the United Kingdom of Great Britain and Treland, the 
Channel Islands, and Isle of Man an invention for certain linhprove- 
ments in paving, upon the condition (amongst others) that I, the 
said Charles Jean le Melorel de la Haichois, by an instrument in 
writing unser my hand and seal, should particularly deseribe and 
ascertain the nature of the said invention and in what manner the 
same was to be performed, and cause the same to be filed in the Great 
Seal Patent Office within six calendar months next and immediately 
after the date of the said letters patent: 
105 Now know ye that I, the said Charles Jean le Melorel de 
la Haichois, do hereby declare the nature of my said inven- 
tion, and in what manner the same is to be performed, to be pPar- 
ticularly deseribed and ascertained in and by the following state- 
ment thereof—that is to say: 

These improvements consist in the employment of lime, sand, 
asphalte, caoutchouc, gutta-percha, and marine glue and wood for 
the purpose of forming an even and durable pavement, which sub- 
stances are applied in the following manner : 

A layer com posed of lime and sand (beton) Is laid down LO the 
thickness of about five incheson the part to be paved ; then a layer 
of asphalte mixed with stones to the thiekness of about two inches 
Is applied, after which a layer of asphalte, either alone or mixed 
with sand, to the depth of about one ineh is laid down, in which 
are embedded at certain equal distances strips or bands of vulcan- 
ized caoutchoue or gutta-percha. 

In the last application cl layer of asphalte of about half an inch 
in depth is first laid down, and afterwards the strips or bands of 
vuleanized caoutchoue or gutta-percha or other analogous sub- 
stances of about half an ineh in thiekness and from a half to three- 
quarters of an inch In breadth, so as to form squares or lozenges. 
The strips are placed from six to ten inches apart and are secured 
together by iron hooks or ties, at a distance of three to five inches 
from each other, which hooks pass through them. Instead of using 
hooks the strips may be bevelled at the edges, so as to be firmly em- 
bedded in and secured by the asphalte. When the strips are laid 
down a second layer of asphalte is applied, so as to be on a level 

with the strips of caoutchouce. 
106 The paving may be constructed by first laying down, on a 
bed or layer of asphalte mixed with small stones, small cross- 
pieces of wood (of about one to two inches in breadth and half an 
inch in thickness) injected according to Dr. Boucheries’ process. 
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Upon these cross-pieces are placed the strips or bands of vuleanized 
India rubber or gutta-percha, prepared as hereinbefore described. 

As asphalte does not naturally adhere to caoutchouce, it 1s neces- 
sary to apply a thin coat of marine glue or other similar substance 
to those parts to be placed in contact with the asphalte before being 
laid down; the asphalte, being hot, will cause the marine glue to 
melt and adhere to it strongly. The strips of caoutchoue should be 
embedded in and secured to the asphalte during the cooling of the 
latter. 

Having now described the nature of my said invention and the 
manner In which the same may be carried into effect, | would ob- 
serve that I do not confine myself to the precise details herein laid 
down, reserving to myself the right of modifying the same; but 
what I claim is the method of constructing pavement in the manner 
hereinbefore deseribed. 

[In witness whereof I, the said Charles Jean le Melorel de la 
Haichois, have hereunto set my hand and seal this twenty-third day 
of September, in the year of our Lord one thousand eight hundred 
and fifty-six. 

| CH. J. ne MELOREL pe ra HAICHOIS. [n. s.] 

Witness: 

M. F. MENNONS. 


107 Printed Blue Book of English patent to George Robert 

D’Harcourt, No. 7991, of the year 1559, for paving, marked 
“ Defendant’s Exhibit D’Harcourt Patent,’ in words and figures as 
follows, to wit: 


108 “DEFENDANT'S Exnuipir D’HAarcourr PATENT.” 


A. D. 1839. No. 7991. 


Artificial Stone. Marble. VC. 
[)’ Harcourt specification. 


To all to whom these presents shall come I, George Robert D’Har- 
court, of Howland street, litzroy square, in the county of Mid- 
dlesex, gentleman, send greeting : 

Whereas her present most Excellent Majesty (Jueen Victoria, by 
her letters patent, under the great seal of Great Britain, bearing 
date at Westminster, the sixth day of March, in the third vear of 
the reten, did, for herself, her heirs and successors, give and grant 
unto me, the said George Robert D’Harcourt, her especial license, 
full power, sole privilege and authority that 1, the said (reorge 
Robert D’Harcourt, my ex’ors, adm’rs, and assigns, or such others 
as I, the said George Robert D’IHarcourt, my ex’ors, adm/’ors, or 
assigns, should at any time agree with, and no others, from time to 
time and at all times during the term of years therein mentioned, 
should and lawfully might make, use, exercise, and vend within 
England, Wales, and the town of Berwick-upon-Tweed, and also in 
all Her Majesty’s cclonies and plantations abroad, my invention of 
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“improved artificial granite, stone, marble, or concrete,” in which 
said letters patent is contained a proviso that I, the said George 


Robert D’Harcourt, shall and will cause a particular description of 


the nature of my said invention and the manner in which the same 
is to be performed to be inrolled in her said majesty’s high court 
of chancery within six calendar menths next and immediately after 
the date of the said in part recited letters patent, as in and by the 
same, reference being thereunto had, will more fully and at large 
appear : 

Now know ve that, in compliance with the said proviso, I, the 
sald George Robert D’ Harcourt, do hereby declare the nature of iy 
said invention and the manner in which the same is to be per- 
formed are fully ascertained and set forth in and by the following 
descripyon of the mode of making my improved artificial granite, 
stone, marble, or concrete and of applying the same to various pur- 
poses—that is to say: 

[ first cast a quantity of resin Into a melting pot, and when the 
resin is perfectly melted [ add linseed oi] or tallow thereto in pro- 

portion to the degree of ductility I wish to give the mixture. 
109. =«‘The quantity of oil which may be added is from one pint to 

one gallon to a ton of resin, and the quantity of tallow about 
from one pound to eight pounds to a ton of resin. The purpose of 
adding the linseed oil or tallow being to give the resin such a de- 
eree of ductility as will enable it to mix with the other ingredients 
herein subsequently directed to be added, the exact proportions LO 
be used will depend greatly on circumstances, and must be left to 
the experience and juagment of the operator. I next add to this 
liquidized resin about twice its weight of whiting or chalk, well pul- 
verized, and stir or agitate the whole till the resin, the oil or tallow, 
and the whiting or chalk are thoroughly mixed and incorporated 
with one another, taking particular care to distribute the whiting or 
chalk as equally as possible throughout the whole mass, and that 
none of it is left in the state of lumps or patehes. I now leave this 
composition or mastic to stand for about one hour, and then with- 
draw it from the melting pot in the form of loaves by means of 
wooden or other moulds. ‘These loaves are now ready for going 
through the following additional processes In order to convert them 
Into artificial granite or stone: IT put one or more of these loaves 
again into the melting pot,and when they are perfectly melted | 
add well-picked oakum or other suitable fibrous substance in the 
proportion of about ten pounds to a ton of the other material, stir- 
ring all the while the ingredients of the pot with a spatula or-other 
agitator. When the oakum or other fibrous material has been well 
Incorporated with and diffused throughout the mastic | add from 
SIX LO elolit times the welght of the miuastie of perfectly dry sand, 


stirring again till the sand is thoroughly mixed with the other 
materials The whole of this composition or mixture Is then 


110. ~—s left to boil for two hours, after which it is in a state fit to 

be applied as a substitute for natural granite or stone in the 
following manner—that Is to say : 

For pavements.—The ground having been duly prepared, a first 


~~ me 
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laver of the composition is spread thereon (being taken from the 
melting pot in a fluid or semi-fluid state) to the thickness of about 
one-fourth of that intended to be given to the whole block or stone. 
Another laver is afterwards added of three-fourths the taickness of 
the first, and its surface smoothed by means of hot irons allway 
blocks, columns, pillars, urns, slabs, blocks for building, or other arti- 
cles usually cut or hewn out of natural stone or granite may be made 
of this composition by casting it in mou! | (1 the desired shape. 
‘To make artificial mnarble.—I take the mastic or composition made 
as first hereinbefore directed and melt it in a clean melting Pot, 
taking great care in the course of melting that no particles of soot, 
coal, wood, or other foreign matter get into the composition, which 
might make the polishing of the artificial marble into which it is 
to be formed difficult if not impossible. When the mastie or com- 
position is perfectly fluid I add thereto thrice its weight of pulver- 
ized whiting and stir the whole well together, after which the pot 1s 
to be left to boil for about UWo hours: then ad natural 1h) irble Ol 
different colours, broken into small pieces, in the proportion of t 
parts for each part of the resinous and chalky composition. The 


. . ' } . 2 } . " } | ° 
pieces Into which the natural marble is broken must not be so large 


k 
R 


6) ‘ ‘ , { ] 1) ; ] - } gre ; a. . 7 ] ' j 

as that any of them shall vet detached Th the Course of polishing Lie 
pis ae x ] , "4 > j ] , Reill as } 

artifie lal marble, as herelnatter directed, so as to leave holes and 


flaws in the surface thereof. Instead of the broken marble 

11] small pebbles or large pebbles or flint broken into small 
pleces may be used, in which case the flint or pebbles must 

be perfectly clean and dry, witl 
sand adhering to them. This mixture must be left to br il for about 
an hour, and must be stirred the while so as thoroughly to interm1x 
and Incorporate the ere dients with one another 
The mode of applying thiis COTM POs Lion SO as tO produce cit) arti- 


no particles of earth or dirt or 


— 


. } 1} ' 1} 

ficial marble suitable for tesselated or other pavetments 1S as 1loliows: 
Phe ground or Hoor upon Which [ 1S rntenad (| T¢) beh \ the pavement 
being duly prepare d. thy¢ \\ hole =I] i¢ "et? ~ 1() i ye COV 1"¢ | \\ ith ci first 


laver or foundation of the artificial marble composition of about 
one-fourth of the entire thickness of the mtended pavement. Lhe 
design or pattern desired to | : 


7 . : } aie . ‘| 4 ’ 
zine or tin moulds or frames of three fourths the qdeptuh Of 


laver or foundation. and thie = moul l< or Irames aT ne pl ced upon 
the first laver or foundation. the fluid compesition prepared as afore- 
said Is to be poured Into them. As soon as the contents of one set 
of patterns or designs is hard and drv the metal frames on moulds 
are to be removed and a further portion of thi prerlle rly proces ded 
with, and so on to the outer border or « dae of the piece of pavement 
or parquetry to be formed. The surface of pavement so formed, 
being perfectly dry and hard. may bye erouhnad | ele) ished in) Live 
same way that natural marbles are polished. When the surface 1s 
mInade perfectly smooth and to the eve pert etly homogeneous a Var- 
- 4 > ’ : ‘ . . 2% 
hish of gum lac may be passed Over Ill. fhe artificial marble, 


whether employed for pavement or other purposes, will be, to a cer- 
tain degree, of the colors of the materials of which it is composed, 
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but in every case the appearance will be, more or less, that of nat- 
ural marble. 
112 And having now =_— deseribed my said inve me and the 
manner in which the same is to be performed, I declare that 
what I claim as new and of my invention is the m« ode or modes 
hereinbefore de scribed of making ail all ficial granite, stone, marble, 
or concrete; and I declare that I do not confine myself to the pre- 
cise proportions of ingredients hereinbefore indicated or the pre- 
scribed order of their addition to one another or to the precise lengths 
of times which they are dented to remain combined between eacl 
operation hereinbefore described, although those which [ have stated 
are what I would recommend and have found in practice to be the 
most beneficial : and such my invention being, to the best of my 
knowledge and_ belief, entirely new and never before used within 
that part of her said majesty’s United Kingdom of Great Britain 
and treland called England, her Dominion of Wales, Town of Ber- 
wick-upon-Twe d,orin any of her said majesty’s colonies and plan- 
tations abroad, I do hereby declare this to be my specification of the 
same, and that I do verily believe this my specification doth comply 
In ail respects, fully and without reserve or disguise, with the pro- 
viso inthe said hereinbefore in part recited letters patent contained ; 
wherefore I hereby claim to maintain exclusive right and privilege 
to my said Invention. 
In witness whereof I, the said George Robert D’ Harcourt, have 
hereunto set my hand and seal this sixth day of September, one 
thousand eight hundred and thirty-nine. 


[1.8] G. R. DHARCOURT. 


And be it remembered that on the sixth day of September, in the 
year of our Lord 1839, the aforesaid George Robert D’ Harcourt eame 
before our said lady the Queen in her chancery and acknowledged 
the specification aforesaid and all and everything therein contained 
and specified in form above written; and also the specification afore- 
said was stamped according to the tenor of the statute made for that 
purpose. 

[Inrolled the sixth day of September, in the year of our Lord one 
thousand eight hundred and thirty-nine. 


115 Printed Blue Book of English patent to Richard Tap yp In 

Claridge, No. 7459, of the year 1837, for cement for paving 
and building purposes, m: arked ‘ ‘Defendant’s Exhibit Claridge Pat- 
ent,” in words and figures as follows, to wit: 
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114 “DEFENDANTS Exuipir CLARIDGE PATENT.” 
A. D. 1837. No. 7489. 
( ¢ ment for Paving and Building Purposes. 
Claridge’s specification. 


To all to whom these presents shall come I, neg Tappin 
Claridge, of Salisbury street, Strand, in the count Middlesex, 
gentleman, send greeting: 

Whereas her present most Excellent Majesty (Jueen Victoria, by 
her letters patent, under the great seal of Great Britain, bearing date 
“- Westminster, the twenty-fifth day of November, in the first year 

her reign, did, for herself, her heirs and suecessors, give and grant 

ml me, the said Richard Tappin Claridge, her especial license, full 

power, sole privilege, and authority that I, the said Richard Tappin 

Ciaridge, my ex’ors, adm/’ors, and assigns, or such others as I, the 

sald Richard Tappin Claridge, my ex’ors,adm/ors, or assigns, should 

at any time agree with, and no others, from time to time and at all 
times during the term of years therein expressed, should and law- 
fully might make, use, exercise, and vend within Eng land, Wales, 
and the town of Berwick-upon-Tweed the invention of “a mastic 
cement or composition applicable to paving and road-making, cov- 
ering buildings, and various purposes to which cement mastic, lead, 
zine, or composition are employed,” communicated to me by a cer- 
tain forelgner residing abroad, in) which sald letters patent Is COn- 
tained il Proviso that I. the said Richard Tappin Clanidge, shall 

cause a particular description of the nature of the said inven- 

115 ~—s tion and in what manner the same Is to be performed to be 

enrolled in Her Majesty’s high court of chancery within six 
calendar months next and immediately after the date of the said 

In part recited letters patent, as in and by the same, reference being 

thereunto had, will more fully and at large appear : 

Now know ve that, in comp Jianee with the said proviso, I, the said 
Richard Tappin Claridge, do hereby declare the nature of the said 
Invention to consist 1n a combination, by means of heat, of certain 
substances hereinafter described into a mastic cement or composi- 
tion applicable to paving and road-making and various purposes to 
which cement mastic, lead, zine, or composition are employed, and 
one of such substances isa natural compound, consisting principally 
of carbonate of lime and bitumen with a small proportion of aque- 
ous and other matter, and such natural compound is commonly 
called or known by the name of asphalte or asphaltos, or calcareous 
asphalte, asphaltic mineral, or asphaltic rock, or asphaltic stone, and 
such natural compound is hie ‘reinafter called as hale It is found 
at Pyrimont near to Seyssel, in the department de l’Ain, in the 
Kingdom of Franee, and in other parts of the Jura Mountains and 
in other places in great abundance, and the other of such substances 


is bitumen or mineral or other pitch. 
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And I do hereby describe the manner in which the said invention 
isto be performed by the followingstatement: I take the said asphalte 
in its native state, as it is extracted in masses from the mine, and | 
greatly prefer for the purpose of ny invention the asphalte from Pyri- 
mont afore sald: the said asphalte from Pyrimont aforesaid contains, 

in addition to a small portion of aqueous and other matter, 
116 carbonate of lime and bitumen in about the proportion of 

ninety parts carbonate of lime to about ten parts of bitumen, 
and the cement formed according to the said invention from the said 
asphalte of Pyrimont and bitumen is better than that formed from 
ally other aS} yhalte which I have vel been able to procure, although 
asphalte is found in other places, and [ reduce the asphalte to pow- 
der. The asphalte may be reduced to powder solely by mechanical 
thre reot to powder 1s facilitated by heat 


— 


means, but the reduction 
I usually place the masses of native asphalte in a furnace or oven, 
the bottom whereof is made of plate Ion. In about half ct) hour, 
by theSapplication of a brisk fire, the asph ite falls Or Is readily re- 
dueed LO powder The asphalte, after Having been ex posed to heat, 
as above mention ed, or otherwise, Or reduced to powder or small 
parts by mechanical means, is then passed through a_ sieve, the 
meshes of which are about one-fourth of an inch square. The as- 
phalte which has passed through such sieve is In a fit state to be 
mixed with the bitumen: or mineral or other pitch is found ina 
natural state, combined with earthy or other matter, in great quan- 
tities in the neighborhood of Pyrimont and in other places. I have 


ordinarily used the bitumen found in the neighborhood of Pvyri- 
mont, but the bitumen as found elsewhere may be used without 
quality of the cement produced, or other piteh may be 


injuring the 
ot such eepean ral pitch as aforesaid. The bitumen is 


used instead 
freed from its extraneous matter in the ordinary way. In forming 
¢ to the said invention, when I 


a | 


the cement or composition accordin, 
use the asphalte of Pyrimont and the bitumen or mineral pitch also 
from the neighborhood of Pyrimont, I take about ninety-three parts 
of asphalte, reduced to powder and passed through such sieve 

L117) =o as aforesaid, to about from seven to ten parts of such bitumen 
or mineral pitch, The quantity of bitumen intended to be 

used 1s first placed in a melting cauldron or furnace, and when it 
is dissolved the powdered parva we isadded gradually. The mixture 
is kept carefully stirred in order that it may not be burnt, and also 
that the asphalte and ianeent may be perfectly amalgamated. The 
mixture is kept over the fire carefully stirred until the whole 1s thor- 
oughly combined and is nearly fluid. his combination is the mas- 
tic cement or composition according to the said invention. The 
melting cauldron or furnace should be kept over rather a slow fire 
ama the mixture Is nearly in a state of ebullition ; it then gives out: 
i light whitesmoke in jets, and it is fit for use. When other asphalt 
is used, Instead of the asphalte of Pyrimont, the quantity of bitumen 
to be added will vary according to the particular nature of the as- 
phalte, and the proper quantity will easily be found by trial; and 


A 


| 
i 4 
when bitumen or mineral or other pitch than that from the nelgh- 
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horhood of Pyrimont is used the precise proportion will be easily 
determined by trial. 

In applying the said cement or composition to paving I add to 
about every two hundred pounds weight of the nearly fluid mastic 
cement about a half bucketful of very small clean and hot gravel 
or sand. This is carefully stirred up with the mastic, and as soon as it 
is sufficiently fluid—that is, as soon as the mastic begins to give out 
the light white smoke previously described—it is fit for use. It may 
then be run into molds and remain until cold, when it will form 
blocks or slabs, which may be laid upon any proper foundation. One 
consisting of concrete and mortar Is usually adopted. These blocks 

or slabs are cemented together by pouring the fluid mastic 
11S cement, either mixed as aforesaid with fine gravel or sand 

or without fine gravel or sand, between the interstices of the 
blocks or slabs." Sometimesa thin coating of mastic cement is-spread 
over the foundation and the blocks or slabs are embedded therein. 
In such case the cement is also poured in between the interstices, as 
above described. 

If it be desired that the pavement should be ornamented so as to 
represent Mosaic or other work the process of forming the blocks or 
slabs is as follows: First, a large surface is formed, either of wood 
or plaster, upon which the required pattern is drawn. ‘This surface, 
ora convenient portion thereof, 1s enclosed with iron bars of the 
intended thickness of the slab. Over this surface a thin coat of trans- 
parent glutinous size is spread. As the following work advances 
pebbles of various colors, pieces of porcelain ware, earthern ware, 
glass, or other materials of the required forms and colors are de- 
posited upon their allotted portions of the pattern, either to represent 
foliage or fretwork or any other devices. By means of the weak 
size they are very lightly retained in their places. The mastic 
cement or composition, heated as above and either mixed with 
fine gravel or sand as aforesaid or unmixed, is poured into the 
space enclosed with iron bars as aforesaid. This mastic cement or 
composition fills up the interstices between the pebbles, pieces of 
porcelain ware, earthen ware, glass, or other materials and forms 
with them a hard slab. This is inverted, and slabs thus formed are 
cemented together in the same manner as blocks or slabs are pre- 
viously deseribed to be cemented. 

In forming ways or paths I usually proceed thus: Upon a proper 
foundation I place two flat iron bars paralled to each other ata con- 

venient distance from each other—say from three to four 
119 _~—s feet. These bars are of the thickness to which the mastie 

cement or composition is intended to be spread, usually about 
half an inch thick. Between these bars the fluid mastie and fine 
gravel or sand, mixed as aforesaid, is poured and spread and_ the 
surface made regular and uniform by passing a thick piece of wood 
with one straight edge backwards and forwards upon the iron bars. 
Upon this surface, while still in a semifluid state, | usually sift fine 
hot gravel, which I beat into the mastic with wooden stampers. 
When the mastic is set the operation is repeated until the surface re- 
quired forthe way or path is covered. As the operation proceeds 
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the surface of the cement already set renders the use of one of the 
iron bars unnecessary. 

I apply the said cement 1h road-making either superficially, In 
manner hereinafter mentioned—that is to say, upon the surface of a 
road formed of the usual materials in the usual way, and the bot- 
tom whereof has undergone the usua! preparation, | pour the said 
Inastic cement or composition, either with or without fine gr avel or 
sand, when the same is heated just so as to give out the heht whit 
smoke aforesaid, and the said mastic cement or composition forms 
with such stones a hard and compact surface—or I appiy the said 
mastic cement under the hard materials, and in such case I spread 
a thin coating of the said cement, either mixed with or without fine 
eravel or sand, between the substratum and the hard materials for 
the purpose of preventing the hard materials belug injured by the 
land springs. 

[In applying the said cement or composition for the purpose of 
covering, buildings [I usually cover the roof with canvas similar to 
that used by paper-hangers, stretched tolerably tightly, and upon 

this canvas I spread a layer of the said mastic cement, heated 
120 as last afores id, to about the thickness of four-tenths of an 

Inch, and upon the surface of the said mastic, and when the 
same Is 1m a semi-fluid state, [ sift gravel, previously heated in a eaul- 
dron, and as the mastic sets I beat the sald gravel into the said sur- 
face of the said mastie with flat meni wed stampers about fifteen inches 
long and nine inches broad until the gravel is incorporated into the 


substanee of the said mastic. 

The proeess of applving the said mastic to the lining of tanks, 
reservoirs, and various purpos ses to which cement mastic, lead, zine, 
or com position | Is employer d is very similar to that previously de- 
seribed. In such linings no gravel or sand is used with the said 
plied whilst the said mastic is of 
le 


muastie. but ad Coating thie reot Is a 
tis to say), when it just begins 


the heat here inbetore mentiohne re nie 
to e1VE out a white holt Siri ke, suseauaian deseribed. lor the bot- 
tom surface of tanks or reservoirs asimple covering of the said mastic 
applied in the manner aforesaid is sufficient. For the sides of such 
tanks or reservoirs the face of each brick which is intended to be In- 
wards and exposed to the water Is first covered with a thin coat of the 
said mastic cement or composition. This is dene by laying the bricks 
side by side on a level of ground as if they were to form a pavement; 
then the fluid mastic is thinly spread over their whole surface as soon 
as it begins to set, which is in a few seeonds, and before it becomes 
hard, The blade of a large knife 1s passed between the bricks, cutting 
the mastic through; at the same time the process leaves each brick 
with one faee covered with the said mastie cement. ‘This done, the 
walls or sides of the tanks or reservoirs are built and each brick 1s 
sel 1 fluid mastie 1nstead of ealeareous mortar or cement: and for 

ereater security a space of about half an inch is left between 
121 the inner and outer brieks which form the side walls of the 

tanks or reservoirs. ‘This space is filled up with the fluid 
mastic as the brick-work advances. This is the process usually 
adopted. 


cea 
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From the above descriptions of the said mastic cement or compo- 
sition it may easily be applied to various other purposes to which 
cement mastic, lead, zinc, or composition is employed. 

And whereas I do not claim as the said invention the mode of re- 
ducing the said asphalte to powder or the separate use of the said 
asphalte or bitumen or mineral or other pitch or mastic cement or 
composition, but I do claim as the said invention the combination, by 
means of heat, of asphalte, meaning thereby a natural compound con- 
sisting principally of earbonate of lime and bitumen, with a small por- 
tion of aqueous and other matter, by whatever name or names such 
natural compound be called or known, and bitumen or mineral or 
other pitch Into a mastic cement or com position applicable to paving 
ana roud-making, and varlous purposes to which cement mastic, lead. 
zine, or composition is employed; and such invention being, to the 
best of my knowledge and belief, entirely new and never before used 
within that part of Her Majesty’s United Kingdom of Great Britain 
and Ireland called KMogland, her said majesty’s Dominion of Wales, 
or the town of berwick-upon- Tweed, I do her by declare this to be 
my specification of the same, and that I do verily believe this my 
sald specification doth comply In all respects fully and without re- 
serve or disguise, with the proviso in the said hereinbefore in part 
recited letters patent contained; wherefore I do hereby claim to main- 
tain exclusive right and privilege to the satd invention. 

[n witness whereof I, the said Richard Tappin Claridge, have 
hereunto set my hand and seal this twenty-fourth day of May, In the 
year of our Lord one thousand eight hundred and thirtv-eight. 


R. T. CLARIDGE. [t. s.] 


And be it remembered that on the twenty-fourth day of May, in 
the vear of our Lord 1838, the aforesaid Richard Tappin Claridge 
came before our said lady the Queen in her chancery and acknowl- 
edged the specification aforesaid, and all and everything therein con- 
tained and specified in form above written; and also the specifica- 
tion aforesaid was stamped according to the tenor of the statute made 
for that purpose. 

Inrolled the twenty-fifth day of May, in the year of our Lord one 
thousand eight hundred and thirty-eight. 
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No. 2659, of the vear 1555, for artificial stone and cement, 
marked “ Defendant’s Exhibit Coignet Patent,” in words and figures 
as follows, to wit: 
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“ DEFENDANT'S EXHIBIT CoIGNET PAYENT.” 
A. D. 1855. 26th November. No. 2659. 
A rliticial Stone and Ce ment. 


Letters patent to Francois Coignet, of 90 Rue ITauteville, Paris, in 
the Empire of France, for the invention of “ certain improvements 
in the use and preparation of plastic materia ) 

rr cement tor building 


*; 
Is Or COMpOsItions to 


be used iS artificial Stone or as concrete 
and other purposes.” 


Sealed the 20th May, 1856, and dated the 26th November, 1855. 


coe Ra ATA GO ) | a 

Provisional specification left by the said Francois Coignet at the 
office of the commissioners of patents, with his petition, on the 26th 
Nove mber. 1S55. 


I, Francois Coignet, of 90 Rue Hautevilie, P 
l'rancee, do hereby declare the nature of the sald mvention for *’ CeErT- 
tain Improvements in the use and preparation of plastic materials 
or compositions to be used as artificial stone or as concrete or cement 
for building and other purposes” to be as follows: 

‘ 


The Improvements relate to the production O} artificial 
4 


124 stone, conerete, or cement from Various combinations ot 


sands, gravels, broken flint, broken stone, burnt or unburnt 
soll, bhiore or less clayey, cinders, ana coal I fuse, scorla, wood ash, 
dross, and residue of metallurgical works, natural or artificial puz- 
zolonas with unctuous or hydraulic chalk, very fine sand, such as 
that of downs and heaths., Or a silicious One, stmilar LO threat Ol l’on- 


tainbleau and Montmereney. in Franee. & in the employment of 


such hiatters when compounded In) the formation oft houses ana 
other buildings, cellars, vaults, raised walls, arched and horizontal 
platbands, forming the upper part of all bays, doors, and windows, 
roofing in the form of earth-works, platforms, and flagging, of one or 


1g 


‘ 


many colors, mouldings and ornaments in relief upon the surtace of 


walls, cornices, balusters, balconies, fillets, entablatures, columns, and 
capitals—in short, all that comes under the head of masonry work in 
the construction of houses and habitations, such as manufactories, 
workshops, vaulted or otherwise, furnace walls, foundation stones 


for placing steam-engines, pumps, and machines of all kinds and 


descriptions, platforms, and flagging for workshops and yards, &c., 
hydraulic and road-works of every description, sewers, aqueducts, 
bridges, culverts, viaducts, dykes, dams, sluice-gates, canals, water 
reservolrs, XC. 

The matters to be mixed are pounded together, and when used 
the desired forms are given by moulding and compression on the 
wall or other formation and repeating the operation till the structure 
desired is obtained, the whole without brick or stone facing and 
Without wanting to use any coat. 


aris, in the empire of 


Re ae ee {..... en ‘nite "Sa 


— —s. « see t... a i ‘aie en TD 


To all to whom these presents shall come I, Francois Coignet. 
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Specification in pursuance of the conditions of the letters 
125 patent filed by the said Francois Coignet in the Great Seal 
Patent Office on the 26 May, 1856. 


of 90 


s 


Rue Hauteville, Paris, in the Empire of France, send greeting: 
Whereas her most Excellent Majesty Queen Victoria, by her let- 


4 
ters patent, bearing date the LWwe Nty-s) X th) day ot Nov ember. Mn the 
year of our Lord one thousand « lott hundred and fifty-five, In the 
nineteenth vear of her reign, did, for herself, her heirs and succes- 
sors, give and grant unto me, the said Francois Coignet, her special 
license, that I, the said Franeois Colgnet, my executors, administra- 


s 


| } } , : . . , 
tors, and asslons, Or SUCiI others as |. Lie Salad rancots Cornet, ny 


executors, adinpinistrators, and assigns, should at anv time agree with, 
‘ , ‘ Dd ee ee EE morn meee 

and no others, trom time to tim indi at all times thereaiter during 

! } } -_= ’ } } } : , ’ } 

the term therein expressed, should and lawfully taight make, use, 


exereise. and vend within the United Kingdom of Great Britain and 
Ireland. the Channel Islands. and Ise of Man.an invention for “ cer- 


talh Improvements In the use and preparation OF Plastic materials 
fre. } } c } 
Or compositions tO be Used aS artiniclal stone, or as Cohcrete or ce- 


I YT puUrbposes. poh the condition (amongst 
> 


ment for building and other pury 


others) that I, the said Francois Colignet, my executors and admuin- 
er my or their or one of — 


istrators, by an instrument in Writing, under m\ r thet 
. . ? } ae = } : ) : , . 

their hands and seals, should particularly describe and ascertain 
the nature of the said invention and in what manner the same was 
LO be periornit d. and enuse tli Same to file a it) the { meat Seg} 
Patent Othee within six eal 
after the date of the said letters praite 

Now know ve that I. the said Francois Coignet. do hereby 


ndar months next and immediately 


126 deelure the nature of 


ner the same is to be performed to be particularly deseribed 

and ascertained in and by the following statement—that Is to say 
The improvements relate tothe product f artificial stone, con 
crete, or cement from various combinations of sands, gravels, broken 
flint. broken stone. burnt or unburnt soil more or less eclavev. ein- 


ders, and coal re fuse, scorla, Wood ash, dross and residue of metal- 


lurgical works, natural or artificial puzzolanas with unctuous or 
uch as that of downs and heaths, 


hydraulic chalk, very fine sand, such as 


ora silicious one, similar to that of Fontainebleau and Montmoreney., 
. ‘ | ? ; ' + : ~ : 

11) I: rahnce, aha the employm nt of such tnatters when compounded 
1h) the formation of house Sand other DUulIdInNa&s, C@ilars, Vau Its. raised 


walls, arched and horizontal platbands, forming the upper part of 


al] bays, doors, and windows, roofing in the form of earth-works, 


] ’ i . ; 1? f> ; . ~s is . : 
platforms, and Haggings, of One OF Nahy Colours, MOULIGAINGES and or- 
the surface of walls, cornices, b 


naments in relief upon t 


usters, bal- 


? 


a ; viet | + : 
cones, fillets. entablatures, Columns, and Capltais—ih snort, all that 


comes unde I the head Ol MaSsOnTY work in the const ruction ol houses 
and habitations, such as manufactories, workshops, vaulted or other- 
wire, furnace walls, foundation stones for placing steam-enygines, 
pumps, and machines of all kinds and descriptions, platiorm and 


flagging for workshops and yards, &c¢ 


? 


’ | ,* . 
nydraullc and road works of 
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every description, sewers, aqueducts, bridges, culvert 
dams, sluice-gates. canals, water reservoirs, &c. ‘The 


4 
iducts. dv k¢ Da 


matters to be 


} } ’ } ’ } } } } ee ] ii ; 7. 
nixed are pounded together, and when used the desired rormis are 
; } ee he ; : } . 1] ; ~ a a he a 
miveh Dy moulding and COMIMpPPression On the wall or other formation 
. . oe , . | ° } ° 
" . A. i staat 39 9° i . nea } 
and re peating the Operation tlil the structure desired is obtained, the 
] } } : } , ' ; 
whole without brick or stone facing, and without wanting to use any 
Cont 
C>™ » | ' . a 7 , ) " ‘Oo 
1? But that thr nature of my sald Wwmvention may bye more 
t= } } te sas } ri ' = ] . oe 
fully understood, | will proceed tO e@XPlaln tlie COMIMpPoOsition 
. | 
} > ‘ . . . 
and some of the modes of Uslnaem SUCH Plastic Hiaterlal O! COM postl- 
A 
rion 
] { ; ] seem ] ee wa 
Ist. [| compose the conerete of sand, orits, metals, and broken 
i 
. ] } j . ; . + }* .] 1 
STONES. LO Which) | add 1 realn Proportion ()j sense ()] less clay \ 
j / | : } 7 } } ) } : ] ] 
but crude (that 1s to sav. unburnt) soil, the whoie belng nixed With 
x ‘ 
q° S| } ] 
a certain proportion of ordinary 0} hvdrauliwe lini 
+) } ; ; } oi Sane } es 
wth | COTM POse It also Of Sands, Grits, metais and brokeh stones 
ag , } ee } 
With cmnders and seoriie ol coals and myetais, O more O} eSS ClaAVeN\ 
‘ . ] } , | rift } + 4 | ‘ ] . ys: ? ' 1 ] , ; r}) «3 1] rY<y 
earth, but OuUrnt, and Ww 1) natural Or ALTTIGECLAL DPDUZZOlLANA, AQT) 
nein rade elie ot +] s £et veto . ale ~~ ee 
these various materials either jo rntlhy ol SC PaPate ls indi mMIXINe to 
t | y] nt ‘ > ; ' ' “~~ , a " ‘ 1) .« *\? , ] , ] +; ral iy . 
MW? whore a Certaln Proportion OF ordinary or Hbvdrauile lime 
i . . 
‘> } ] a4 = ee? : 2 : e } | ) 
ora COMpose it also WI h very thin sand (sucn as landes, downs 


Salads SlIM1ial to those of Fontainebleau allie \ 


4 . ,fet? 
[on PmgOrenHCYN 


SCa Sallas, a lis I 
marly or clavey sands), with addition of eoal or metal cinders and 
scorie, more or less clavey soil, but burnt, natural or artifielal puz- 
ZoOlana aeene CSpe cLil\ if neeessary. of marly Or Ciave' but burnt 
sands, the whole being mixed either jointly or separately with a 
CeTTALL pro} rton oft ordinary O! hydrauli enon 

lor the manufacture of the said coneretes I use the ordinary o1 

} | y , ) ° } , : 

hydraulic lime, slackened on the ordinary plan, in order that 1t may 
ror a Past is Ss tid aS 1) ssible Phe ena rs ind SCOTTI yf coals 
the burnt clave, { rth thy mMmetar asnes and seoriad and thie natural 
or artifietal puUzzolAl a must be used unde! the form of very thin 
powder, their tenuity giving much more energy to their action and 


Consequently permitting their quantity to be cons! 


‘ 5 _ 7 \ j is i ae . — en rs 
ened, as also that of the ordinary or livdrault 


>) * " . = > : ee . *% i ’ sit 
128 ever, 1h piaces whe re coal CInaers are abun baht Lt Wil be 
Unnecessary to OPrida them tO powdel abla they mda \ ay used 
i . y°f 
aS SUpPPaed Irom thie furnaces. In such eases a AMreadtel })I MOrLIOn 
‘ 
. , 4 ] . , 

q>] Craenrs — (>) Tove emploved 1Q] rhe manu llre ray tive concrete 
and the eMmMaders can even Ly used vnlone with dime Phe Saha, 

ry’yy t ] : = , } ] 
GVTAVEIS, OF GFIUS MUstl eas Ciear as Poss Ole OF Cliavev SOL Or Crude 

miaris 
he mixture of the various mat riais thatare te COnLpOst the eon 
} } , , 
crete 1s effected by machinery. It can be completed at once, but 
i 
’ ] is : } , 

then Lhe OpPePratlon Is more ditheult. and requires tore time and care 

. . ‘ . , 1] ‘ | 
Without ever giving a conerete Wholly homogeneous. | consequently 

} ‘ ] 4 ? | 

! f NO i | PIX 


‘ 
“ 


, , } rer 
prefer to proceed as follows: To prepare the concret 


’ _— t seal ° ae ae os 7. } , : } , ia 
by first crushing Ordinary or OHVaraulle ime wil 


mortar obtained by the first crushing more or less ela 


In this ease the crude earth must be wetted or crum| 


vey erude soll. 
led. so that it 
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may become easily divided and speedily mixed. To prepare the 
conecretes Nos. 2 & 3 [mix by the first crushing ordinary or hy- 
te lime with the coal cinders and secorie, burnt earth, metal 

nders and seoriw, natural or artificial puzzolanas, and also the 
burnt marly or clayey sand, een rao . All the latter materials can 
be put in the mixture jointly or separately. Afterwards I mix the 
inortar obtained by the first er aan with the sands, grits, broken 
stones, and thin sands. The above concretes, whatever may be their 
tained as a very solid and almost pulveru- 
ent paste, in order to resist the percussion of hard bodies, and also 
to agglomerate better. When the concrete is perfectly pounded and 
has the appearance of a Very thick paste I cast them In rat 
129) mould established on the wall itself, or on the place where 
a work of masonry Is to. be It, and either above or 
under the ground. The mould has in the interior the shape of 
part of building. I cast thin layers of concrete into 
this mould established on the wall, and | mould, rath, or pile up, 
agclomerate, and COUMPPess it by t] 


-_— 


on 


— 


. 7 
OM positlon, must be ot 


is 
} 
j 


he repeated percussion of some 


hard and weighty body. When the mould ts filled I disjoint it and 
bring it to any other place to fill it again. The mould ean also be 
left filled. if thought necessary, and only disjoined after the con- 
crete has become hard 11) the nould. 


iW use oO! my conerete moulds ()1) the wall as aforesaid | 
erect anv building whatever, either solid or hollow 


{ 
" : . | 7 . } , } — iv ° | > Wan ke } roy I 
Orin reilef, and by the moulding oF the concrete on the wall I ati 


as 


ae } ee ? “7 ee j — = ' : 1 . , 
enabled to form a monolith b Miding, Whatever may ve 1tS Mass, 
} } . ray] ] 
hel@hnt, or disp ISILION. lhe same coneretes ean also be used to man- 

’ 
j 


F —— af : an Brie 
ufacture, bricks, tiles. Pipes, and artificial 
or shape whateve r, bV means oO! a pith 


4 , }: ? } } ee . 
speclallv disposed and baving 
i: 


stones ot any description 
ind compressing in moulds 
in the interior the form or shape of 
rtificial stone can, Moreover, have all 
devery building of stone 
or brick, either upon the ground or under, and of whatever form, 
use, and din Hnslionhs, ana, LT) fact. anywher . by mcalls ot my COli- 
crete I build these constructions without any facing, casing, or base- 
ment whatever of stone or brick, whieh do not enter in the build- 


' } : } a —_ 

no even tor the cireumlerence ol Openings, Goors, and windows, 
] ] ] . 7 . yg >. . Z 

or AS alo c Or Dihe stones, COrTrnices, elntabiatures, or orna- 

] rs mF ' , e. , 5am, | Pe — 

ments In these buildings are comprised ~ pecially any Coli- 

+ ss +, } . ? ee , a . | les 

L560 structions to be Used aS Hhabltatlons Of any ala ad and des- 


tination: also of cellars with their vaults. The said cellars, 
being built of coneretes erected with full walls and without open- 
ings, by means of general floors, also of concrete, and established on 
thre whole area of the purposed building, Alt consequently wholly 
tight and inaccessible to the outward water. Also any other floors 
Ol moulded eoncretes tore place everywh ere the brick pavements 
Hag-stones, shingles, and compartment ceiling; and, if necessary, I 
can also form roofings—any roofings whatever—of any size, surface, 
destination, and situation, established eitheron vaults or on iron, 
cast iron, or wood carpentry, or established as follows—that Is to say : 
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ret} . . ‘ . a . | 
Chis new deserip lon OF FOOoTlTnYs Is estublished DY 


1] } ' ’ ’ } } 

% 6) ' 4 + } ‘i . + : _ " ran | . ‘ff ; ry\,i*4)? a 

Walls to support Lhe Poorineg a certaln nmamoer Of TOM Stop pPlahhps, 
; : i 


| ' , : 
‘ *% ‘gee * ‘sy ; . " ° " +? ¢ | ’ “a” A ‘ Pre gad TS _ f 
parallel on PANIO Te ae | reposling Oo) tlie Willis DV tlbhell rei, } 


: ] - ; } | } a 
as to be completels Supported Dy the wWwhote thickhess Of the Wail 
TY i oe 4+] : 4? , = — : ‘ . 

11© numbet alia SLi a j iif reek I 7) 1) Li; he i ae a bO1] U 

} | A P {" 
the pitch tied TO Etae i] 1 of rine To estabilsthi ()] Stilt) iO a 
1 , ? ~ } } 

» ; . , t } ve: 
flooring of 15 ft. to a sid pz square fe | eC CI plroyead tires 
Vy |. IL yy LL & J iy af coon 2m > 
Moti pDiahhkKs ce? 28:2 (Jee) Ol Whileli oo Tee Velrevned avou ZZ i0S.;: DUI 

i 
° ] ° } ’ | 4 } Y } . ; t ad 
Instead OF Iron planks 2? can establish iron rods placed at conven- 
lent distances apart one from the other, and traversing through 
we ‘2 e] ! , Ai. é | 
and throueh the four walls supporting the flooring, so that thes 
‘ ' :, 7. i 

’ , ay . A os re . i , .) ' byeat da ' 
Pron rOCs CLUOSS SV TRI TLE rica l \ ()] : a. yt Tae week i (Ft IN SOT) ¢ Writ bine ra | 

mo T.rt ’ ' a } F ee ~— oe = . 
ChHess-DOAaATC Phese rods. be eRe 1} he shape of a Serew and tay (¥ 
‘ lit saf é‘ | } 1 yy >} ' { ' 1? } {| wer 1} ] 
al ritl cs 5 we Beth ++ \ i ‘= a j w el leq] perp Lil i 
] ‘ A} " i + | i] ; t . } ] r*<¢y 
arity " { (>1] ‘j t fOoaoT en pen yy 4 ii cry wal | iil alia cl ici il Ss, 

i 
’ , ? ' | | } } t ,) >? yf } 
area, SUr« .? Tt) Deatis j 1) ets ci | Vet Lit qis- 
. , ; , P ; 4] 
Lances eens een rol Piel l rods \“\ Lidl res Ot] Lijese 
. . s | . j ‘ + } ; | } " . ‘ Tor , 7 , 
DCA: \ Vil } CS IIS! po (>I CLIVE] IPO) 
* ] } j ] ] r ah 7 
13] a 1] i w £)?) ()] is j } pare h) ' yf of Adis Llc {)] cil reas 
: 
‘> ] : } ] | + ' 
mches, al . t| sTt)) ir to 4% if commonly used to 
oe ? ‘ 
build the ordimmary } ster ¢ rs }Is Taise flooring Is to have 

} sax? } i; ¢ ; \ _ } " . + } {] ? t | t 

bhe form ntended to U1] rpart ol the tloors—thatl 
} ’ 
4 . . 4 > . 
IS to Say, elltie an hy or With compartments, COVINY, 
5 4 
Vossures, @lthi | | CVO With ornaments, We After- 
“| , { } We ‘ ] Asari 
wards | pour o1 , ! mv plastic material, which Is 
‘ee , } } } ! 
. : ’ ? , ‘ .% ’ . 7 } as? °4) if ; ° 
rammed or beaten dov rlomerated, and compressed, as here 
: a] ; s sa a tcaal ves. 
S| WoVe (GESCPIOD ! ARES i (ICOPTECES Pies \V Peeps © Leo ()] Piastie 
4 } j } } } } , ' ; 1} , ’ 1 
material UNthli the dean t) nkKS, and rods ve WHIOTTN covered by 
: . " , | 4g] ’ ‘ | 7 4] i] } * ' ] I] 
the conere C Abad tile L CPPICRDTICSS OF Uf) MOOrF De altaThea Li© 
f i } } } } . : 
above part or surta [ th | rine must be leveled aecordinge to 
} ’ ' } j 
the pattern or by any method whatever. Afterwards the concrete 
, } ’ } } ! . ? } } } } } 
; ; 5 " . ' . ? 1?» ‘>? i ; ) " Py) 6} Tt i " = " 
Is leit to hara ace } Su Clehit time, and wWwheh hard the Tals 
‘ Bi : 4 ? ; ; | . | : 4 = ; ' + | ~ t 
HMOOTrING Is takel awa Ph order to Crease Uli mardness. of these 
; , ' i . 
floorings and a\ 1 tf UKAIINICV OF the hme thie surface may be 
, : . a _ :, 
washed with a dissolt n of biphosphate of lime. When this oper- 
i 4 
‘ . ; —_— ] i i | “ ; ‘ any . ; <2 * ¢ ’ + | 7 .. 
ation Is finished | (1) ] rive a Coating’ ot} Pai tO Line 1oOW el] 
| é ; " G , vf ; } ‘ : , — 4 t } (} 
part ana a ¢ ‘ ‘ i j iit © tiery tO Compe ciit PhoOor- 
vy th | {| : + | ’ “d 
BOBS PY ULLTIS | i La) xs W bn an advantage, as regaras 


CCONnONLY and SOL} much superior to “vali ordinary svstems Ol 


floorings. 


; —_. ] ee FY er 
NIy concretes or piastie materiais are also used ior DULLGINg roots 
f ‘ ° ay nar | f ‘ , ,? — — ] , rii¢ t 4 * Pre by . . 
Ol anv Shap Whatever, as Cupolas, spherical Vaults, verraces, Ol 
garret roofs. As to the terrace roofs they are only floorings built 
according LO thre Dial aAvDoOVE lescribed—that is to sav, by means of 
] ee eee * tae | hav 
CAMS, PLANKS, | ‘. Whe tide DIiastic Matera! have 
} | ] 4 
OnLV te OOServe { I | Ss Cast a stronger washing with 
> | j } } } } . 
Lo2 biphosphate.§ of wil be required in order better to 
, | : | 
prevent th { Sphere OS and, moreover, the above 
fe 4 ! ? | ° j ’ . f ; 
_ *T « . ’ >) , . <> ea j ' + . > y . ’ * 
surface must have the necessary deelivityv for the running of the 


’ . 1 , . } 7 . 
waiter. As to the eurh. Mansarad, spheric, and CUpOLA LTOOTS, estab- 
i 


— on i — ‘ 7 ] a - a , C 
lish a frame or areh work, having the shape to be given to the root 
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and bearing in juxtaposition with the walls forming the circuit of 
the building on which the roof 1s to be established. Then on or 
and continuing these walls I put new concrete or plastic material, 
but successively, and leaning on the frame-work, which in this case 

to be used as a mould, I ram, pile up, and agglomerate as usual. 
The whole circumference of the said wall must be made simultane- 
ously and by concentric layers till the Lop isreached. This top may 
be terminated by an opening or lantern or otherwise. The outer 
surface is earefully polished, and when the econerece Is become hard 
and dry | wash the — surface with a solution of biphosphate of 
lime, and ] takeaway the frame-work. The trenches and gutters may 
also be reserved in ae concrete without employing any special 
}) pe Sor any easing of cement or metal. 

My conerete or plastic material ana the manner of usIng the same 


ein be applied to any agricultural or industrial workshops, either 
covered with) eonerete or not: to all the worksho ps, floorings. walls. 


& passages; also to any shed, docks, or warehouse; to any hydr alic 
works whatever. rong as large aqueducts, tanks, and resi rvoirs, mill- 
COUTSES, dams. We . dikes, moles, ple rs, quays Oo] whatever deserip- 
tion, canal stig ahs loes, culverts, sewers, drains, ditches, &e.: to 
any cisterns, cesspools, pits of all dese riptions, yrasometer pits, tan 
pits, ovens for the manufacture of china and earthen- 


ware, Water tanks or reservoirs of any shape and _ size what- 


a | 


pits, rettins 
t 


yey } . “a ] . ; : . 
Loe Cver , to all ord nary road-works, such as retalning walls, 
bridg culverts tunnels, parapets, pavement, floors covering 
} | 7 1 | < lyaeha ¢ try) | ' ' hue rie) 
the roa hes oll Works for raliways, Such as tunneis, aqueducts, Via- 
7 y y } } 
ducts, bridges, culverts, retaining walls, Quays, crane mass-works, 
men |- ¢ cehyy Y ‘er 
turn-plate mass-work, or Mass-Work lor any othe InNachihery, sewers, 


: ; ¥ r , : . ] | ~~ } ; . 
pavements, workshops, Stations, warehouses, GOCKS, and sheds. either 
, : ] _ ‘ 1¢ i , — : ee . 
COVEeEred with conerete or not, With tHnell floors, lence Walls, covers, 

’ wrt . . . | , } 6% ’ yy} ? « i> ’ } ‘ . 
We., girders to support ralis, tank columnps, tanks—1n short.any ma- 


SOUTY works used for railways; Lo an\ underwork masonry what- 
Cver.r, silos. and storehouses. 

Having thus deseribed the nature of my said invention, I would 
have it und , 

Firstly. The introduction in the composition of coneretes or plas- 


tic material of certain hydraulifying substances before referred to, in 


‘rstood that what | claim 1s— 


the form Of thin powder, such as the (° al ends rs & plano metal- 
work cinders & scorix, burnt clayey earth, natural or artificial puz- 


zolana. which substances In the) r state ol division ean e poe combine 
al : a tlic t] , TT » lam . 
With lime, renael live rauile the une tuous lime, 1nerease the quick- 
hess and ai of the hard Hing of bh vdra He lime, and, above all, 
by the use of the whole system, admit of nonlin ne the quantity of 
lime to be soto Sn In the concretes or plastic materials without 
any prejudicial action as to the solidity. 
Secondly. The composition, preparation, and manner of employ- 


Ing the above-deserl bed conerete or lastic mate rial into which | In- 
troduce more or less clayey crude earth, which allows of reducing 
the quantity of lime and cons que ntly to lessen the cost. This con- 
crete Is especially useful for agrl ‘ultu lral Purposes, as neither water 


nor frost can act on It. 


Siicotinndihamethorliiaicesssnaateeaatindan 
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Thirdly. For obtaining concrete by means of thin sand, so that 
this concrete becomes Mule ‘ki v hard and convenient to any building 
Purposes. 
Resincanp?iaig: v. For the use of the biphosphate of lime in order to en- 
hardness of the sur face of the concrete to render the same 


(° a bel © the 
alin! Ly of lime, whic h al lows the 


? 4 | 
¢ 


amen able and LQ a Stroy thy » alk 
application of palnts having cl feat Or resinous by “aSIS. 

In witness whereof [. the said lf raneols ( ‘Olen b have hereunto set 

hand and seal this twentieth day of May, in the vear of our Lord 
one thousand eight hundred and fifty-six. 

| FRANCOIS COIGNET. [1 s.] 
Witness: 
CH’S HASENFELD 
12 Place de la Bourse, Paris. 
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13-4 Copy of thi specification and dr: awing of L'nited States 
I iters pat nb to llorace gl Russ. NO. 94/0. dated March 1-t. 


1848, marked “ Defendant’s Exhibit Russ Patent,” in words and fig- 


ures as follows. to wit 


(ITere follows diagram marked page 155.) 
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Specification forming part of Letters Patent No. 5475, dated March 
14, 1548. 


hese presents may come: 


To all unto whom 
Know ve that I, Horace P. Russ, of the city, county, and State of 
New York, civil engineer, have invented and made and applied to 
‘tain new and useful 1 nproveme nts in the construction and 


4 


use CC! 
arrangement of the 
and roads by which, while the durabilty 1s maintained, access can 
be had to sews rs, Water pipe, Or Gas pipes or other needful fixtures 
beneath the surface and the carriage-way be replaced without Injury 


and at little cost, for whieh improvements I seek letters patent of 


. 


parts constituting the carriage-ways of streets 


the United States. 

And that the said hepato ments and the mode of arranging and 
constructing the same and the effect s obtained thereby are fully and 
tially set forth and shewn in the following description and 
lrawings annexed to and making part of this specification, 


a 
4 


In the « 
whereln— 
lg. Lisa plan of a street, road, or highway formed with mV im- 


j I il 
provements and shewing the progressive arrangements that com- 
mence with clearing the subsoil to reeeive the structure and termi- 
nate with the finish of the roa — lig. 2 is asection of the same 
across the street or road. The detached l‘igs. are separately referred 


to. and the same letters. ieonlaaiiiie and other marks of reference 


LV, 
apply ce the like parts in “|| the igs. 
A is the subsoil, cleared to a proper depth and grade to finish the 
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work as required. In this ais a sewer and 1 isa side drain toa 
2 is a supply 


culvert or dwelling ; h are Water mains and ks 


Las » a. 
137 branelh irom one: ¢ are gas pipes and » 2 SUP pL braneh 
These are all to be made and plac d. before or after the con 


struction of the road above. in the usual w: iy, and are only repre- 


sented herein to identify them with the means of access to them, as 
shown hereafter. 

When the subsoil is graded and ready a quantity of granite or 
other mason’s or quarry chips, each from four to six or eight Inches 
In diameter and about half that thickness, are to be laid with the flat 
test side upwards, In the manner shewn by 44,1n Fig. 1, and rammed 


down flush with the grading, so as to form an open heading or par- 
tial pavement ee ion for the next part o1 the work. ‘This Isto be 


ia ciniganis in s follows: 

Phi peri of the sewer pipes and branches are to be defined 
and metal or wood frames laid out in the manner shewn by dd 
‘These care thicker at the bottoms than at thie Lops. Thi frames SUCCeS- 
sively laid are to circumsceribe : Hai ace or spaces forming a panel or 
panels over each sewer pipe wai raneh beneath, and may be made 
vf sound wood, though common cast Iron or iron stone pottery, burnt 

irth, or any other fit material mav be used for the frame pieces in the 
sectional form shewn in larger size in the detached Fig. 5 and placed 
Ol) the oraded subsoil and partial pavement, then a proper set of 
open wooden shallow vats are to be prepared for mixing In them what 
Is now well known by the ic chnieal name ol“ concrete, Hamel , al mix- 
Lure of mason’s chips, broken stone, hydraulic cement, clean sand 
(not salt beach sand), and fresh water, 1n such proportions as the 
qualitv of the cement will require to form a sound foundation, B, 
above the subsoil A, that will in a short titne become an artificial 
Hag Or slab of rock about eight to ten inches thick to bear the pave- 


ment above; but before the mixture Is placed into the panels or 

155 sections formed by the frames d d those panels that may 
| hereafter have to be lift d out for access to the part s bye heath 

are to have bars of Iron laid into them. forming CTrOSSes ¢ 1, with holes 


in them, through which they are united by an eyebolt, e, with a 
pn ” the head of each bolt, as shewn in Figs. 4 and 5, and in the 
la irger pane Is two or more of these sets of bars, bolts, and rings may 
be t el while in the smaller panels one will be sufficient. The 
bolts Cl] loved for these PUPpPOses Mhay be of a small extra length 
that will find place in the subsoil. and a4 ecounte restnk i?) the face of 
the concrete Is LO recelve the roby 1) this Way. (Dr) appiving power 
to raise the panel the ring will lift clear of the face without breakage 
or Injury to the asin The econerete is then to be filled in and 
wal. on after which it may be lifted out of any panel or section 
as may be required by shears or derricks placed above, with tackles 
hooked into the rings é€ én the panel, the inverted wedge-formed 
portions of the frames dd allowing each panel of cement to be freely 
lifted out and placed on one side while access is needed to the parts 
beneath and receiving the panel of cement in replacement again 
when the access beneath is no longer needed. 

The gutter stones f, hub stones g, and flagging of the sidewalks D 
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To enable others < 
I will how proceed LO ¢ 
| ; 


: . 
escribe ItS CONSLFUCLION and Operation 
~~ r ©% ‘ ’ 7 } . Pe " > .* i > a '¥ t | '? ’ 
Lake any rock, bowlder, Gravel, oO! poe Movie SUILL d LO the PUPPpOse 
? 
i 


} } } ] } 
and crush ol} puiverize§ thre scl liie OV anv SUltTADIeC aNd Coll- 
144 V YI ryt? ,? Bene | ¢] { ’ lay : & ry? ? t 4 
t CLLICTIt Tl Liis Uhl LvbdaeVv af&fe | raced lO, COMPparatlvei\ Speak- 
? } ’ 
mes. small Partie CS Phiis Crusimllice ot} PpuiVvel ZAIN process 
’ ‘2 } y } 1] } 
‘ fe +) . . 9 i ' ee R eh , ' 74 4 2 
snould be continued until the even or naturally smooth surtace of 
bLne stone 1s entirely destroved. hae rOCK OF GTaAVEL tLOUS prepared I 
..% . : , } ‘ , 
mMIxX WIL isph flyin rwhat Ss kKTOWT) is Eye resid rh OF Ti tel (1 
i 
} ' . + } 1} , . 2 . 
coal-tar, UsIng the tngredients in the foliowlng proportions Stone, 
‘ ‘ A 
"40 a : - ; , i} ' i Thi ry : ae | 
rravel, WC., SCVeT) parts ; asp! aitum. ve... on par (bis TOrniudia 


have found by practical experience to be admirably adapted for the 
‘ i i . | 
, ' . ’ ’ ’ . 
: , { . — ee — = ; - 
purpose Intended, but, of course, the same may be slightly varied 
| . 


Without In any manner altering my Invention. 


Oo tio! 
Theee ingredients are placed ina large open pan or vessel and 

O 
subjected to a heat of from 120° to 130°, care being taken that the 
mass Is stirred or agitated during the entire time that 1tis subjected 
to the fire. So soon as the Ingredients are thoroughly mixed thi 
composition is emptied into a suitable cart or wagon and conveyed 


to the point or place where the same is to | 

dumped Out ana spread and properly laid by the aid Ol hot rollers 
lor ordinary pavements the depth may be about two (2) inches. for 
prominent and much-traveled thoroughfares about four (4) inches. 
Sometime Je especially whi 1) the composition 1s rite rl | tO be used 


for roofing purposes, sharp sand may be advantageously added. 
Along railroad tracks and in the immediate vicinity of points 
where the frequent removal for the purpose of repair, &ec., of the 
pavement Is required [ prepose to lay blocks prepared from the same 
composition. ‘Phese blocks are prepared as follows: IT place a num- 
ber oft () 


BE zz ] . — 4] i 

pen metaii1e molds, A. Ol the orm shown ili Lune AGATawin’?g. 
i 
I 


’ ; — ?} >) I a 
Mard., SINOOTH surtace hese molds | part) VitV Til with the 


COMPOSITION while the same is ina hot, pl istie stat ind then 
l4o thoroughly ram with hot tamps or other suitable implement 

then add more of the composition and repeat the ramming 
process. ‘This is continued until the molds are filled, when the 
heated rollers are used. The blocks are then allowed to eool, when, 


> } ] ; ] . | } ee r _ : is = 
if the molds have been properly sanded before. thev can be readily 
removed 
aa | . ¥ ; ‘a ~ -~ : < ? ? ] 
It will be seen by reference to Fig. 2 in the drawing that the mold 


\ : Loom } t | P } - 1) 1] } i elie 

A is formed with tapering ends or sides. The blocks, of course, are 
, 1+ 1} rp} maAtfAr ot . ly - ar . ; 

of the same form and outline. Therefore when thev are placed side 


° , . j . 1] ] ] > } +3 f t ’ ?) ‘ 

by side their upper surfaces will be close together, but between each 
, ) 7 : . } 1. , ) ° 7 

two bloeks are angular recesses. Now. when these blocks are laid 


: } ’ ] *s) ie ft , . , } . : . > ' : 
In sand. thesand oradually works up and fills this entire recess. and. 


the blocks uniting on the well-known principle of the arch, a strong 
and durable pavement is formed. If desired the blocks need not 
be removed from the molds, but the pavement laid with the blocks 
firmly cemented in the molds. When this plan is resorted to of 


. oS } , 9 7 . . . ° 
COUTSe the molds should not be sanded before the COM position ls 
° } | 


poured in,as it Is desirable that the same should adhere in the most 
permanent manner to the sides of the mold. 
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J. B. HURLBUT Vs. JOHN J. SCHILLINGER ET AL., &@. 


A. VAN CAMP 


EDWIN JAMES. 
JOHN S. HOLLINGSITEAD. 


} } > . ™ 
as new, and desire to secure by jetters patent yi Line ag S, 
I~ 
] ('riy } ly ) | ” »| rraval ‘AQ uw | ? } ' 1} 
rusned Or puiverizes OUAR, PiAVel, we., When the same Is use 
. ,* ; " . . 
as an ingredieht in the formation of concrete pavements, substan 
‘ ‘ 
1} } 
+ : ry 
tially as described 
>) ] } 
Z. A concrete pavement when the same is composed of the ma- 
, | = ? As 1] } ‘ ? } . 
lterlais Stated, Substantially as deseriped iS al ror vii DUPPOse 
: ? 
specinhed 
*? } ] | + | i. | i ] i} 
0. Korming Lhe DIOCKS 1h the mie lice molds A when the same 
. , ’ + | } 
T ’ } ) . -yt} 
are of the form stated and are lald with or w rut the molds in 
cd ! | } ] | : | ] , 1 fi\9 | 
Siillt » UU MLaTItiait' AS ({CSsC] bed as a 1d il Line 1) irpost specliied 
} | ? r + | T i fy) ryt ayy } ae ? } | f 
sAN ILS Lif COT) I'¢ if pave ili¢ i Wile i Liat ScL tI ¢ is COL] Sed ()i 
Sh . . . 4 Bw " " " > i } y ] 
erushed roCcK OF Gravel and asphaiuam bv Ineans OF Not roiters, SUub- 
} ] } 
Stuntiaiiv as deseribed 
, , , . . 
it} LeSLIMONV Wwhereol I Nave signed MV natil LO Ufbis Spechilca- 
ara’ ’ ? } , , > ’ | ? 
ClOTL TEL UEn pres nce OF two suvscriv io WiILneSSeS 


, ¥ 7 5 
146 Certified copy of United States letters patent to John J. 
Schillinger, No. 105,599, dated July 19, 1870, tor concrete pave- 


lants Ixhibit Sehillinger Original Paten 


&>% ” 
' +s)? 
1) Cis ‘ ‘ ‘ PS,ReLALLI COW 


’ ’ : } ‘ 
vat bk ‘ . «= + , > i ; e ; 
lI words and heures as IOLliows, to wilt 


DEFENDANTS [EXHIBIT SCHILLINGER ORIGINAL | 


DEPARTMENT OF THE INTERIOR, 


UNITED STATES PATENT OFFIC! 


. } . ’ 1] = om 
fo all persons to whom these presents shall come, Greeting: 
A 
’ , ? } ‘ ‘ +» > ;* ?” 
Chis is to eertif hat the annexed Is a true copy from the reeords 
Oj} this othee of the etters patent eranted John J SCHPTINe] luly 
19. 1S70. No. 105.599. for improvement 1n conerete pavements 
i i 
ln testimonv whereof I. IE. M. Marble. Commissioner of Patents 
} 7 ] , a 4 & ] ri oe ] Bas $> ] 7 
have caused the seal of the Patent Othee to be athxed this jist dav 
4 4 } ] } 
, lred 


KE. M. MARBLE, 


Here follows diagram marked p. 148. 


f ommissione ;* 


(6 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


148} No. 


105.599. 
The United States 
shall come 
W hereas John I. “~ 


7 


” ’ 
QO] America LO al] to whom t 


—" 


vented anew and useful Improvement in con 
‘rete ‘ rf ? ? : | : ’ ] + | + | a ’ } ) 

crete PaVelie hits. cLIiLtd his ae tele On l} Liaisal 1e < i r fizen QO] t hye 
- ‘ ‘4 4 } ’ " . ; ; : 
United States: that he verily believes he is the original and. first 


Inventor or discoverer of: the said 


? 
i OV e <<. ScLiG] mMmprovement nd th t thre Salhi 
.. & | ’ . } 
hath not. to fils rOvV if ene eller, been b>! LIST KNOWh or 
} ’ , 
used Nas pula vote isury of th [Tnited States the sum of 
} ,* "y ss } . 
thirty-five dollars, and nted tition to the Commissioner of 
i iw t SAFER REE SE Orc Litt ad go . i i i T) LLiCdITT i‘) il peeueee SIUIIC: ( 
> . } "' t ? . 
af " +> . i ‘ . . ‘ > 4} ; " 
Patents praving that a patent may ve tssued therefor : 
ret . > " . ¥ ’ ' ; ’ ae 7 
' » oF . ' ee — r i+ | i re : 
[hese are therelore > UTA ) Phe SALG J pry) oJ schilimm@eer, nis 
executors. eedty) nistrat yrs ] lS] rii- ti s* Ff mf y? 


i », AVL UT Par, 
from fhe nine eet! sry | July. eth usand | 
Seventy, t! Litse. Lng, 
and vending to others to be 1 tl . | 
tion whereof is given 
these presents 
In testimony whereof I have caused these letters to be made pat- 


PiLersic gene SCa Witil [ie Seal ol the Patent 
(Otte 


SAM'L S. FISHER, 


j ; 
Ssh 
(8,713 —5,001 


} > we ma 1 ] 
‘ ; ( 4 - 
iif Pil i i ~ | | it \ } LQ pI. a Cc] e uly 
‘) Biwi 
‘ 
r 1} } i + 
Pali WHE 
2. “ nen ' ‘ 4] Re . ‘ 
eC 1L K Vil i i Ci} pS? ¢ i ( City COUT! and 
. . . ; 
+ ; ‘ . : 
State of New York i useiul Improvement 
| ? T ’ } } ’ : p r . ¥ ele , 
LT} ele ee ew i ;y € i I »\ j | if PELTON 7 () USC 
i , | 4 , | , ? 
a i li hs i l j , & 2 ici { iii i i i 1} Livit Lose 
-jlled j 
SK] i ( 1) ‘ j l~ i ¢ wre © © & I on me { ait Li! ha l LO 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. Gd 


the accompanying drawing forming part of this specification, in 
which drawing— 

Figure 1 represents my pavement in plan view. 

Fig. 2 is a vertical section of the pavement. 

This invention relates to pavements for sidewalks and other pur- 
poses, and consists in combining, with the joints of concrete pave- 
ments, strips of tar paper or equivalent material arranged between 
the several b locks in such a manner as to produce a suitable tiolt 
joint and yet allow the bli cks to be raised separately without affect- 
ing or injuring the blocks a 
[In eart 


rpg oat ay eevee 3 form the concrete by mixing 
150 cement with sand and gravel or other suitable materials to 


form a suita 
proportions : (one part, by measure, of cement: one part, by mMeas- 
ure, of sand, and from three to six —_ by measure, of gravel, 
using sufficient water to make the mixture plastic ; but I do not con- 
fine myself to any proport ons for making the concrete composition 
While the mass is plastic I lay or spread the same upon the founda- 
tion or bed of the pave ment, either In molds or between movable 


] 


a ae _ ? 
ie eeninonenpesition, using abot it the lOlLlowtldl 


joints of the proper thickness, so as to form the edges of the con- 
crete bloeks aa. &e. When the block a has been formed I take 


y 


; . } ] } : 
SLrIps of tar paper Db, of a widt A equal or almost equal LO the height 


of the block. a nd place then up against the edges of the block 
such a manner that they form the joints between such block and the 
adjacent Jocks. Aftercompleting one block, a, I place thetar paper 


| h along the edge where the next block Is to be formed, and I put the 


sinatie womepoath n for such next block up against the tar paper 


; 
i 
. . ’ . . ry : “i . ; . } - . ‘ 
joint and proceed with the formation of the new block until it is 
’ ve oe Did no ry T ‘ rl ‘oceed | key] yr all } 
COTMpreced., In this manne! proceed In Making al the bloeks unt} 
the pavement Is comp lete d Interposing ti ete. I betwee n the ir sey- 
eral lolnts as di Scrit ved, The paper constitutes a tight wat er-proof 


joint, but it allows the several blocks to heave si par ately from the 


effects of frost, or to be raised or remove d separate ¥, whenever Occa- 
SION Prhai\ AaTIse, without yur to tne adjace nt blocks. The pape r” 
qoes ‘rigs adh re when placed agalnst the edge of the fully forme 
blow and therefore the joints are always free between the s vera 
Shoah ks, although adherence may take place between the paper an 
the plast 1c edges of the blocks. which Are formed aiter the paper 
joints are set up n place. 


Corte eee 


What I claim as new and desire to secure by rs patent is— 

re . . ’ ,* 

Phe arrangement Ol tar paper or 1ts eq! ulvalent ai adyoin- 
. ’ . } I } 
Ing blocks of concrete, substantially as and forthe purpose deseribed. 


This specification signed by me this 15th day of June, 1870 
JOHN J. SCHILLINGER. 
Witnesses: 
W. HAUFF. 


C. WAHLERS. 
Lo] Certified COPY of United States letters patent to John J. 


Schillinger, reissue No. 4864, dated May 2, 1871, for improve- 
ment in concrete pavement, together with the ae ‘laimer filed March 


75 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 
Ist, 1875, marked “ Defendant’s Exhibit Schillinger Reissue Patent,” 
in words and figures as follows, to wit: 


152 (2—175.) 
DEFENDANT'S Exuipir SCHILLINGER REISSUE PATENT. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the reissue letters patent granted John J. Schillinger 
May 2, 1871, No. 4564, for “improvement in concrete pavements,’ 
together with the disclaimer filed March Ist, 1875, in the matter of 
the above reissue letters patent. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have efused the seal of the Patent Office to be affixed this 31st day 
of October, in the year of our Lord one thousand eight hundred 
and elghty-two, and of the Independence of the United States the 


One hundred and seventh 
(SEAL. ] E. M. MARBLE, 
Commissioner. 


- oo 
) 


(Ifere follows diagram marked p. 153.) 


154 Reissue No. 4864. 


The United States of America to all to whom these letters patent 


shall com 
of New York, New York, has alleged 


Whereas John J. Selillinger, of 

that he has invented anew and useful improvement in concrete 
pavements (for whieh 

19, 1870, which letters having been surrendered, the same have been 
eaneeled, and new letters ordered to issue to him on an amended 
specification), and has made oath that he Is a citizen of the United 
States; that he verily believes he is the original and first inventor 
or discoverer of the said Improvement, and that the same hath not, 
to his knowledge and_ belief, been previously known or used; has 
paid into the Treasury of the United States the sum of thirty dol- 
lars, and presented al petition to the Commissioner of Patents “pray- 


Q 


letters patent were Issued to him, dated July 


Ing that a patent may be issued therefor : 

These are therefore to grant to the said John J. Schillinger, his 
executors, administrators, or assigns, for the term of seventeen vears 
from the nineteenth day of July, one thousand eight hundred and 
seventy, the full and exclusive right and liberty of making, using, 
and vending to others to be used, the said improvement, a descrip- 
tion whereof is given in the annexed schedule and made a part of 
these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be bereunto affixed. 


JOHN J. SCHILLINGER. (33 
Imprevement in Concrete- Pavements. 
NO. 4.364 Reissued May 2. 1871. 
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Given under mv hand, at the city of Washington, this second day 
of May, in the year of our Lord one thousand eight hundred and 
seventy-one, and of the Independence of the United States of America 


the ntnety-fifth. 


[SEAL. | C. DELANO, 
Secretary of the Interior. 
155 Countersigned and sealed with the seal of the Patent 


Office. 
M. D. LEGGETT, 


. ‘ ‘ : ° > 
Commissione? oO} Patents. 


UNITED STATES PATENT OFFICE 
JOHN J. SCHILLINGER, of New York, N. Y. 


Improvement in Concrete Pavements. 
Specification forming part of Letters Patent No. 105,599, dated July 
19, 1870; reissue No. 4364, dated May 2, 1871. 


To all whom it may concern: 

Be lt known that [. John J Schillinger, of the city, COUNTY, and 
State of New York, have invented a new and useful improvement in 
concrete pavements; and I do hereby declare the following to be a 
full, clear, and exact description hereof, which will enable those 
skilled in the art to make and use the same, reference being had to 
the accompanying drawing forming part of this specification, in 
which drawing— 

Figure 1 represents a plan of my pavement. I*ig. 2 1s a vertical 
section of the same. 

Similar letters indicate corresponding parts. 

This invention relates to a concrete pavement which is laid in 
sections, so that each section can be taken up and relaid without dis- 
turbing the adjoining sections. With the joints of this sectional 
concrete pavement are combined strips of tar Paper OF equivalent 
material arranged between the several blocks or sections in such a 
manner us to produce a suitable tight joint and yet allow the blocks 
to be raised separately without affecting the blocks adjacent 

thereto. 
156 In carrying out my invention I form the concrete by mix- 

Ing cement with sand and gravel or other suitable material 
to form a plastic compound, using about the following proportions: 
One part, by measure, of cement; one part, by measure, of sand, and 
from three to six parts, by measure, of gravel, with sufficient water 
to render the mixture plastic; but I do not confine myself to any 
definite proportions or materials for making the conerete composi- 
tion. While the mass is plastic I lay or spread the same on the 
foundation or bed of the pavement, either in molds or between mov- 
able joists of the proper thickness, so as to form the edges of the con- 
crete blocks a a, one block being formed after the other. When the 
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first block has set I remove the Joists or partitions between it and 
the block next to be formed, and then I form the a b lock, and 
so on, each succeeding block being formed after the adjacent blocks 
have set. and since the concrete in setting ivertiog the second block, 
when set, does not adhere to the first, and so on, and when the 
pavement is completed each block can be taken up independent of 
the adjoining blocks. Between the joints of the adjacent blocks are 
placed strips, 6, of tar paper or other suitable material, in the follow- 
ing manner: After completing one block, a, I place the tar paper 6} 
along the edge where the next block is to be formed, and J put the 
plastic composition for such next block up against the tar-paper 
joint and proceed with the formation of the new block until it 1s 
completed. In this manner I proceed until the pavement is com- 
pleted, interposing tar paper between the several Joints as deseribed. 
The paper constitutes a tight, water-proof joint, but it allows the 
several blocks to heave separately from the effects of frost or to be 
raised or removed separately, whenever occasion may arise, without 

Injury tothe adjacent blocks. The paper, when placed against 
157 the bloek first formed. does not adhere thereto. and the refore 

the joints are always free between the several blocks, although 
the paper may adhere to the edges of the block or blocks formed 
after the same has been set up in its place between the joints. In 
such cases, however, where cheapness is an object the tar paper may 
be omitted and the blocks formed without Interposing anything be- 
tween their Joints, as previously described. In this latter case the 
joints soon fill up with sand or dust and the pavement Is rendered 
sufficiently tight for many purposes, while the blocks are detached 
from each other and can be taken up and relaid each independent 
of the adjoining bloeks. 

What | claim as new and desire to secure bv letters pat ent 1s— 

l. A concrete pave ment laid in detached bloc ks or sections, sub- 
stantially in the manner shown and described. 

2. The arrangement of tar Paper Or its Cg | livalent between ad- 
joining blocks of conerete, substantially as and for the Purpose set 
forth. 

JOHN J. SCHILLINGER. 

Witnesses : 

W. HAUFF. 
lk. FP. KASTENTHUBER. 


To the Commissioner of Patents: 

Your petitioner, John J. Schillinger, of the city and county and 
State of New York, represents that letters patent of the United 
States reissue No. 4364, bearing date May 2, 1871, were granted to 
him lor an 1p! ‘ovement in econerete pavements. 

That he has reason to believe that through inadvertence, accident, 

or mistake the specification and claim of said letters patent 
158 are too broad, including that of which your petitioner was 
hot thr first Inventor, and he theretore hereby enters his dis- 
claimer to the fol wing words: “And, since the concrete in setting 
shrinks, the second block, when set, does not adhere to the first, and 
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so on,’ and which occur near the middle part of said specification, 
and to the following words near the end of the specification : 

2 In such Cases, howeve ¥ whi re eh cUporye ss 1s ah obj cl the tar 
paper may be omitted and the blocks formed without interposing 
anything between their joints, as eooeren described. In this lat- 
ter case the joints soon fill up with sand or dust and the pavement 
1s rendered suthe li ntly ticht for im: ny PUPpost S. while the blocks 
are detached frum each other and ean be taken up and relaid each 
independent of the adjoining blocks.” 

Your petitioner hereby disclaims the forming of blocks from 
plastic material without iInterposing anything between their joints 
while in the process of formation 

Your pe titioner owns the said pat nt and the whole interest therein 
excepl in the follow) lng plac es or territory, for W hich he was granted 
exclusive licenses under royalty or sold rights oven r said patent, to 
wit, the counties of Kings, Queens, and Richmond, New York State; 
Hartford county, Connecticut; the Di 
of New Jersey, Georgia, Marvland, Louisiana, Texas, Ohio, Mich- 
igan, Missouri, and []linois, which above-named States and places 
comprise al! the territory for which he has sold or granted exclusive 
licenses or rights in or under said patent to the best of his recollec- 
tion, knowledge, we belief 


New York, Fy ‘uary 24, 18/9. 


strict of Columbia. the States 


Ou3 


JOHN J. SCHILLINGER. 
Witnesses: 
GEORGE FULLER 
S. MENDELSOHN 
EExd: FE. A. M., H. M. H 


159 Certified Copy of United States letters patent to John J. 
Sehillinger NO 111. S79, dated February l4.1S71. for conerete 
p) avements. marked “ Def ndant’s Exhibit Schillinger 1871 Patent. 
} ae & 1} ; 4 winks 
In words and figures as follows, to wit 
ry ‘ . ° , ed tT» 
160 DEFENDANT'S EXHIBIT SCHILLINGER 1871 PATEN’ 


DEPARTMENT OF THE INTERIOR 
UNITED STATES PATENT’ Or FICE. 
To all persons to whom these pre sents shall come, Gre ting: 
This is to certify that the annexed is a true copy f 
of this office offen letters | peaie granted John J Schillinger Keb- 
ruary 14, 1871, No. 111,879, forimprovement 1n concrete pavements. 
ft Son whereof [ E M. Marble, Commissioner of Patents, 
have caused thi seal of the Patent ()fhice to be ath x d this ist day 
of October, in the vear of our Lord one thousand « t hundred and 
elghty two, and of the Indep ndence of the | wheal States the one 
hundred and seventh. 
SEAL. | EK. M. MARBLE, 


( om in issioner. 


rom the reeords 


8? J. B. HURLBUT WS. JOHN J. SCHILLINGER ET AL.. €C. 


No. 111,879. 


f y : ? ' 4 . ] + .1 . : } + + 
Phe United States of America to all to whom these letters patent 
| ] 
Shakil come 
? : ] _ BE a, es y ] y . 4 ) } 1] . 
\\ hereas.Jolhn J schiilno@er, ol Wey York. Ni VN York. has alleged 
ela : _ — . re 
that he has Mmivented a nev 91G Wseli li proverms hi MW) 6 6©eonerele 
, ) 1 i] } Cie i F yan 
pavements. and has made oath that he is a eltizen ol the | nited 
' } 7 ’ ° ° 5 | j ’ i . 
states: that he verliyv he iWeves he Is tin () and first vento 


that the same hath not, 


— 


= 
i 

»> wis ata . r 48 ] ] 
QO] dIscoverel Ol Cie Said ro roVvetnent, aha 


to his knowled belief, been previously known or used; has 


} 
paid into the Treasury of the United States the sum of thirty- 


ii ‘ i 
162 five dollars and presented a petition to the Commissioner 
of Patents praying that a patent may be issued therefor 
hese ire rneretlore LO orant to thre said lobn s hill nevel his 


executors, administrators, or assl@ns, tor the term of seventeen Vvears 


_ 7. ' ae cae a a os 
fromeathe pourteenth day of} February. one thousand eloht hundred 
| Pee ee: ae id iheasts of 1: 
full and exclusive Pit and iiverty Of MAKING 
, : . } 
using, and vending to others te » be used, the said Improvement, a ae- 
scription whereof is given in the annexed schedule and made a part 

of these por SETS 


| 


[In testimony whereof I have caused these letters to be made pat- 
ent and the seal of Patent Ofthce to be hereunto affixed 
Guy noun and, at the eity of Washineton, this fourteenth 
day of February, in the year of our Lord one thousand eight hun- 
dred and seventy-one, and of the Independence of the United States 
~Ameriea the ninety-fifth. 
(SEAL. | WwW. 1. OTTO, 


. . ] . ™ 
Acting Secretary of tlre Inte rior. 


Acting Secretary of thee Tite rior 
Count rsion d and seals d with the seal of the Patent Office 
SAM’L A. DUNCAN, 
Acting (Clommissioner of P te nits. 


(Ilere follows diagram marked p. 16] 


UNitep STatres PATENT OFFICE 


JOHN J. SCHILLINGER, of New York. N. Y. 


. : 149 
[improvement {il ( onecrete Pavements. 


Specification forming part of Letters Patent No. 111,879, dated 
hebruary 14, 1871. 
163 To all whom it may concern: 
Be it known that I, John J.Schillinger, of the city, county, 
and State of New York, have invented a new and improved con- 
crete pavement; and I do hereby delare the following to be a full, 
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clear, and exact description thereof, which will enable those skilled 
In the art to make and use the same, reference being had to the ae- 
companying drawing, forming part of this specification, in which 
drawing— | 

ligure-1 represents a plan or top view of this invention. Fig. 2 
Is a vertical section of the same. 

Similar letters indicate corresponding parts. 

This invention relates to a pavement which consist of a concrete 
sub-bed and conerete blocks. The sub-bed is made in sections sep- 
arated from each other by strips of paper interposed between the 
adjoining edges, and the pavement blocks are molded of cement by 
placing broken stones in the mold and pouring the cement over 
them, so that when the block is turned out of the mold its upper 
surface is formed by the broken stones intermixed with cement. 
These pavement blocks are united with the sub-bed either by 
placing them thereon before the sub-bed has set or by putting a 
fresh laver of cement on the sub-bed and setting the bloeks thereon. 
The erevices existing between the blocks are filled up with cements, 
and by these means a pavement is produced which presents a good 
foothold for draft animals which is firm and durable, and which, 
being laid in sections, can readily be taken up and _ relaid, as cir- 
cumstances may demand. 

In the drawing the letter A designates the sub-bed of my pave- 

ment, whieh is made of cement and laid in seetions a, which 
l64 are separated from each other by strips 6 of paper or other 

suitable material, so that each section Is free to move Up oF 
down Indepr ndent of the adjoming sections, and the bed 1s prevented 
from cracking by the changes of the temperature; and, furthermore, 
each section can be easily taken up without disturbing the adjoining 
sections. On thissub-bed are placed the pavement blocks b, which 
are made of cement, with pieces ¢ of broken stones embedded in their 
Upper surfaces, so that when the blocks are laid down their surfaces 


the interstices between 


7} 
’ 


} ] } | | 
will soon become rough, the cement HIM: 
j } - ] , ¢ , } : ‘ 
the broken stones being worked out by the feet of draft animals 
over them, and a pavement 1s obtalne d which offers a good 


pass 


iS 
foothold to draft animals and which at the same time Is smooth and 
level. Said blocks may be made in the form of truncated pyramids, 
as shown in Fig. 2, and after they have been put down the inter- 
stices between them are filled up with cement; or said blocks may 
{ ‘lopipeds and laid close together, SO 

) | 


be made in the form of parallel 
that no cement Is required LO fil 

The blocks B are formed in suitable mol 
before they are used, and they are united with the sub-bed by put- 
ting them down thereon before the cement forming t 


‘ 
7 


l up the int rspaces. 
oo = 
s and allowed to harden 


he sub-bed has 
} > 7 } } 7 } 17 . y } 4 ; = } 
set, or ll desired the sub-bed may be allowed to harden and a fresh 
laver of e@ ment spread thereon LO recelve the blocks and jorm the 
S| ) } } 
connection between them and the sub-bed. 
In laving down the blocks care is to be taken to put them down 
so as to break joints, and if desired one or more blocks may be made 
to extend across each of the joints between two adjoining sections, 


so as to bind these sections together. In taking up the pavement 
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‘ ; , = 
ora portion thereof these binding blocks have to be removed, 
’ Bow } 4] " Rs . > : 4 . "<¢ . 
165 and then « be reaany ra ised and afterwal d 
’ De ol ++} sift fs fe ne i? 
reiala without CLUTPICUILS 
- 4 : , : : = 1: : ae P : 
I do not wish to claim in thi present application for a patent the 
. 7 | A. eo - . . + | » : ‘ } 
construction of a cement bed 1h sections W th Papel Or other su itable 
. ] 2 + } } | ’ ' r , . As ' : sw Liles 
material mt rposed between the Joints, this construction veing fully 
] ‘ ‘ r seece 004 rere oy ly, 
deseribed in letters patent gvranted to me July 19, 1870: but 


What I claim as new and desire to secure bv letters patent iIs— 
. A 
cae a oo eee e a’ 
A pavement composed of a conerete sub-bed laid in sections, sep- 


“eg | ie 
arated from each other by strips of paper or other suitable material 


nterposed between them, and of prev ment blocks formed of cement , 
with pieces of broken stones eiibedded in their surfaces and united 
to the sub by d by means of cement, substantially ln the manner 
shown ana deseribed., 
JOUN J. SCHILLINGER. 
“”, 
Witnesses: 

W. HAUFI 

KE. F. KASTENHUBER 
166 Certified copy of United States letters patent granted to J. 

Burrell Hurlbut. assienor, &e., No. 162.172, date: April 20th, 
1875, for apparatus for laying cement pavements in bloeks, marked 


“ Defendant’s Exhibit [Llurlbut Patent.” in words and higu res as fol- 


i 


lows, to wit 
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DEPARTMENT OF THE INTERIOR. 
L NITED STATES PATENT OFFICE. 


rm } } } ‘ ° 
l'o all persons tO Whom these presents shall come, Greet ng. 
a1 | } ’ etyrt, ; | | ‘ y+? . | — TW} : \ tr t | ; : yrds 
11S Is LO Ceruliy tiie il LhhneNeCC is a LPUeC COPY Mor) the records 
i ba va a anes | } EF - 
of this office of thi ters patent oranted Llurlbut and Dickinson 


April 20, 1870, No. 162,172, for improvement in apparatus for lay- 
Ing cement pavements in blocks. 

In testimony whet e, Commissioner of | ‘atents, 
have enused thie ‘oh “al Ol ile Pate hit ()flice LO be attixed | 
of October, in the year of our Lord one thousand eight hundre 


_ 
> 


| 


and elghty-two, and of the Indenpendenee of the Unit 


one hundre c] and seventh. 
|SEAL. | ke. M. MARBLE, 


Coninmissioner. 


tien Uinttart ) ee ee ylo¢ .} i. | 
Che United States of America to all to whom these presents shall 


. 


COs . 


Whereas J. Burrell Hurlbut, of Chicago, Illinois, has presented to 
the Commissioner of Patents a petition praying for the grant of let- 
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ters patent for an alleged new and useful improvement in apparatus 
for laying cement pavements in blocks (he having assigned one-half 
of his right, title, and interest in said improvement to William P. 
Dickinson, of same place), a description of which invention is con- 
tained in the specification, of which a copy is hereunto annexed and 
made a part hereof, and has complied with the various require- 
ments of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Hurlbut and Dickinson, their heirs or assigns, for the term of seven- 
teen vears from the twentieth day of April, one thousand eight 


: | 


hundred and seventy-five, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 
ritories thereof. 
L603 [n testimony whereof I have hereunto set my hand and 
caused the seal of the Patent Office to be affixed, at the city 
of Washington,this twentieth day of April, in the year of our Lord 
one thousand eight hundred and seventy-five, and of the Inde- 
pendence of the United States of America the ninety-ninth 
| SEAL. | 5b. R. COWEN, 


— 
Acting Secre lary of the Jnite rior. 


co 
a 
| 


Countersigned : 
J. M. THACHER, 


( ommissione r ol Pate nts. 
(Here follow diagrams marked pp. 168 & 169.) 


UNITED STATES PATENT OFFICE. 
J. BURRELL Hurvpvet, of Chicago, Illinois, assignor of one-half his 
right tO William P Dickinson, of same place 


, 
‘iJ 


LOCKS 


ay . ; 1 : ’ , : ») al 
Improvement i/t Apparatus 1O) Laying (ement Pave fii€ jil iii / 


le | ; : ee 
specification forming part 0: Letters Patent No. 162,172, dated 
s —_ }° er » } 7 so . . é — 

April 20, 1875; application filed November 21, 187 


To all whom it may concern : 


Be it known that [, A Burr |] Hurlbut, Ol Chicago, [llinois, have 
Invented certain Improvements In ee ment pavement and the appa- 


ratus for mMakKInNg the same, of which th following Isa specilica- 


tion: 

My invention relates to a novel method of forming blocks of arti- 
ficial stone or cement pavement, whereby they are prevented from 
becoming uneven by sinking below or rising above a common plane 
upon their upper surface by the action of frost or other cause, and 
consists 1n beveling the f dges of the blocks, SQ that they will 1eas- 
ure more across their upper side than across their under side in one 
direction and less across their upper side than across their 


i 
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170 under side in the other or op posite direction, and also in the 

novel construction of a forming frame, whereby the blocks 
are beveled, as desired, by using the ‘different sides of the frame 
alternately, and also in the novel construction of a parting strip, 
whereby the colors are kept separate, showing a straight line be- 
tween the blocks and while forming their edges in actual contact, 
the same strip being of great service to rest a straight edge upon 
while leveling the block in process of formation, all of which is 
hereinafter more fully described. 

[In the accompanying drawings figure 1 represents my forming 
frame, made of wood or other suitable material, consisting of a series 
of pieces with parallel edges, connected together at their ends, form- 
ing the desired angles c, with two faces converging together, alike 
Upoll both side SB, 1 he whole form Ing a solid frame, W ith both « dge Ss 
ol all its pieces beveled in the satne direction, as seen at land 
dotted lines e. Fig. 2 is a cross-section of the forming frame, Fig l, 
and more fully shows the bevel of its edges. 

The forming frame, Fig. 1, is made with the edges of its pieces 
parallel and beveled alike and In the sume direct lon, so that it ay 
be reversed to form the desired bevel upon the edges of the different 
series or blocks by turning the edge first used outward and using 
the outer edoe in forming the second series of bloeks, as seen 11 
Migs. 6 an id 

ig. ‘4 1 pe rspective view of t the pyeces used to part the eolors 
and ar a wa aight line between the different series of blocks, and 
ais so to rest a straight edge upon while sweeping the blocks in process 
of formation to the desired level, and is made of.wood or other suit- 
able material, about four inches in width and three-fourths of an 

ineh In thickness, having a depression cut Into its ut nder side 
171 al f to receive the upper side of the strip q, whic hy Is the sathne 

width as the wood and shout cne-elahtl bh of an ineh in thick- 
ness, and is made of India rubber or other suitable material and 
firmly fastened LO the wood, il 1d sets off at the edges, as seeh at if hi. 
forming a spring, which, combined with its phability, causes it to fit 
closely to the stone or bloc kk whe 1} firmly pressed downward. The 
India rubber prevents the strip from being moved easily and pre- 
Vents the mingling of the colors while the stone or blocks are being 
formed with their edges in actual contact. 

hig. 5 represents a straight edge, made of any suitable material, 
with a notch cut out of its under edge y one end, corresponding to 
the thickness of the parting strips, lig. 4, and is used by resting the 
notched end upon the strip D and the ae end upon the forming 
frame C, as shown at E,in Fig. 6, and sweeping the stone forming to 
the same level as the former series. 

lig. 3 shows a detached block with its edges beveled, so that the 
distance is greater across its upper side than across its under side in 


—~ 


ocie, direction and less across its Upper side than across Its sinediest side 

the other or opposite direction, and when placed in the pavement 
will tivo-edires- of the dilepent acries In contact the bevel of its edges 
serves to hold each block upon a common plane. 
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Fig. 6 represents the process of laying my cement pavement by 
forming the blocks in place. 

The border Band blocks 1, 2, 8, and 4 having been previously laid, 
the forming frame C is placed with its corners ¢ firmly against the 
corners of the blocks 2 and 8. The pieces D are then placed upon 
the blocks 1, 2,3, and 4, with their edges even with the edges of the 

blocks. and the space hetween the frame © and blocks l. . 4 o, 
172 ~=s and 4s filled with the desired material and pressed firmly 

against the frame C and blocks 1, 2, 3,and 4,and the LOps OI 
the forming blocks are swept to the desired level with the straight 
edge E. 

lig. 7 represents the blocks 5, 6, and 7 finished and 
frame C reversed preparatory to forming the blocks 8, 9, 10, and 11. 
The frame C mav be reversed in this manner for any number of 
series of blocks 

The dotted line ~ I: Upoll block 1D ig. i. show the block made in 
place with the bevel upon its edges 

I claim as my iInvention— 

1. The forming frame, when made with beveled edges and reversi- 


thia ? ° | ‘ 
Lilt iOTIMIInN ge 


ble, substantially as deseribe d. 

2. The parting strip having the depression f and pliable str 
forming the spring edges kh, as described. 

d. The block or stone, formed substantially as deseribed, with its 
opposite edges beveled in opposite directions, for the purpose speci- 
fied, 
J. BURRELL HURLBUT. 
Witnesses: 

DN. HURL 
a 


L793 Deposition of William 8S. Bates, in words and figures as 
follows. to wit: 
174 L"nited States Cireuit Court, Nortbern District of Illinois. 


ln Equity. 


Joun J. ScnHitiIncer et al. vs. J. B. Hurvput. 


At Chicago, Illinois, on this Sth day of May, A. D. 1SS5, before 


H. M. Munday, notary public. 

Present: G. W. Hey, [’sq., for complainants; L.. L. Bond, lisq ; 
for defendant. 

At ten o'clock in the forenoon, pursuant to agreement, the parties 
to the sald Cause, by their counsel AS above, meu. at the othee of 
Messrs. West & Bond, rooms 51-54, No. 204 Dearborn St., Chicag 
Illinois, when the following proceedings were had : 

Counsel for defendant offers In evidence coples as follows: 

Printed Blue Book of English patent to Auguste C 
S00, of the year 1802, ior paving, and the same Is mark “cd 
ant’s Exhibit Chesneau Patent, H. M. M., N. P.” 

Also printed Blue Book of the English patent to ( ‘harles Jean ie 


fe ae a Dna enna ea 
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Melorel de la Haichois, No. 771, of the year 1856, for paving, and 

the same < marked “ Defendant’s Exhibit Haichois Patent, Hl. M. 
M. p 

L7o d tee printed Blue Book of ng! I} 1 patent {Oo (;eorge Rob- 
ert D’Harcourt, No. 7991, of the year 1839, for paving, and 

the same 1s marked “ Defendant’s Exhibit Ganoer Patent, H. M. 

ee le 

Also printed Blue Book of Knglish patent LO Richard Tappin 
Claridge, No. 7489, of the year 1857, for cement for paving and 
building purposes, and _— same is marked “ Defendant’s Exhibit 
Claridge Patent, H. M. M., a 

Also printed Blue Book of Kuglish patent to Francois Coignet, 
No. 2659, of the Vear [S5o, for artificial stone and cement, and the 
same is marked “ Defendant’s Exhibit Coignet Patent, Hf]. M. M., N 
ae 

Also copy of the specification and drawing of United States letter 
patent to Horace P. Russ, No. 5475, dated March 14, 1848, and the 
same is marked ‘S Defendant’s Exhibit Russ Patent, H. M. M., N. PP.” 

Also COPY of the specification and drawing of United States letters 
patent to A. Van Camp, assignor, &ec., No. 95142, dated July 27, 
1869, for improved concrete pavement, and the s -~ is marked “De- 
fendant’s Exhibit Van Camp Patent, Hl. M. ML, N. PB.” 

Also certified copy of United States letters nb nt to John J. Sehil- 
linger, No. 105,599, dated July 19, 1870, for concrete pavements, and 
the same is marked “ Defendant’s Exhibit Schillinger Original Pat- 

ent, H. M. M., N. P.” 
176 Also certified copy of United States lette - patent tto John J 
Schillinger, reissue No. 4564, dated May 2; 187 1, for iImprove- 
ment in conerete pavement, together with the disclaimer filed 
March Ist, 1875, and the same is res “ Defendant’s Exhibit 
Schillinger Reissue Patent, H. M. M., i 

Also certified COPY of United States utd patent to John J. Sehil- 
linger, No. 111,879, dated February 14, Sv, for concrete pave- 
ments, and the same : marked “ Defendant’s Exhibit Se ‘hillinger 
1871 Patent, H. M. M., N. P.” 

Also certified copy of ‘ hited States letters patent gri anted to J. ae 
rell Hurlburt, assignor, &c., No. 162,172, dated April 20th, 1875, for 
apparatus for laying cement pavements in blocks, and x same Is 
marked “ Defendant’s Exhibit Hurlburt Patent, H. M. M., N. P.” 


WILLIAM 8S. Bates, a witness produced on the part of the defend- 
ant, being first duly sworn, deposes and says, in answer to inter- 
rogatories to him propounded by L. L. Bonn, Iesq., as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. William 8. Bates; age, 31 years; residence, Chicago, Illinois, 
and occupation, civil and mechanical engineer. 
Int. 2. What opportunities have vou had for becoming familiar 
with patents, patented inventions, and mechanics sueieiiie ? 
v7 Ans. I have been engaged in mechanical pursuits for a 
good many years past, and In practicing my profession I am 
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7 oe s | ae 
daily brought in contact with mechanica 
and required to analvze, test, and compare the same. lor a num- 


ber of vears I was almos 


aoe 
_ 
—~ 
> 
—< 
- 
—) 
sd 
— 
_— 
j 
jf 
~— 
- 
~ 
—~ 
= 
—s 
omer 
- 
~ 
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o 
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} ? } } , 


and I have been frequently called as an ex pert 1h patent cases. 

© Hl , — re. S } . , 

ht. ©. ave vou examimned and do you unde rstand reissue ltet- 
ters pate nt to Jobn J. Sehillin: 


’ 
— . 
lain: > Exhibi _ loaddiy ', - pP tort mn ¢] ) 
plalnants Xhibit MICH ee] Gucist, sti th So Cao 
is — n } , _ Par ] 

Ans. | have examined and beileve Understand the same 

, . —— } ] ? : } J, ; 5 : 
Lit. i. Hlave vou examined ana ado you understand the several! 

‘ 3° ' ’ 7 } 


patents, Knelish and United State s, exhibited by the defendant 1n 


this cause. and marked “ Defense 


Patent,’ * Russ Patent, ‘Van Camp Patent’ ‘Sehill nger Original 
Patent, and ‘Schillinger Reissue Patent, with disclaimer, respect- 
Ve ly : dei 
Ans. I have examined and believe I understand all of them 
Int. 5. Please state what invention vou find shown and described 
and summed up in the elaims of Complainants’ Exhibit Schillinget 
Patent, considering the same in connection with the disclaimer filed 
March Ist, 1875, and compare the invention which you mav find 
shown and described in the said Complainants’ Exhibit Schillinge 
Patent with the inventionsshown and described in thes vera] 
178 patent exhibits produced by the defendant and referred to in 
the preceding question, and state whether or not the inven- 
tion of the said Sehillinger, as summed up in the claims of Com- 
. ot Th 6sa 8 hE Pee ep eee ae caller al | 
pialhants exhibit Schillinger-] abtelt, IS SUDsStanN Lauily Lime SamMe AS 


’ Ty } } ; 1 - ¥ . , c | 4? y , ‘ . = at . 
O] different irom the 1nventions of 1) rendanes aLelii AXhhibits re- 
ferred to, Qiving your reasons for any opinion you may CX press. 
Ans. ‘Thi Schilinger reissue referred to reiates to improvements 
4 4 
In conerete pavements As sey forth ln) Lhe preambie, 1t relates to a 
: = oe oe 
conerete pavement whiielb Is ald In seetions, so that each section can 
s . " ] a ad ’ sy = 4% as - oat 
be taken up) and relaid without disturbing the adjoining sections 
- ; 7 
As at scribed 1h) the speciuca 
1] ° Ee 
the following manvnnel 
— iat be . 3 ] wee FS. Das a, 
Phe ground on which the pavement Is to be lald Is first prepared, 


—_ . } ; } : sa ] 4-« i ea? v« 
the concrete Is MIX¢ d and spread on the toundation between mova- 


—s 


. . , . | ] a ¢ 4 7 : Z| 
able JOISTS, which are arranged at the proper distance apart When 
r= ] Fi } ; . « i crea bal ; ' ‘ 7 2 
the mass is set the first block is complete and the movable Joists ar 
. . . P . . >  ¥ ) ry% 
removed and place din position for forming the second block. These 


joists simply constitute a mold for the concrete. Before the concrete 
Is spread on the foundation for the second block strips of tar paper 
or other equivalent material 1s placed along the edge of the first 
block and then the concrete is placed up acalnst the Lar paper and 
the second block formed. The third and subsequent blocks are 
formed in the same manner, the tar paper or equivalent material 
being placed against the edge of the completed blocks before the 
next adjacent blocks are formed, so that the pavement when com- 
pleted is composed of independent blocks of concrete, having tar 


paper or equivalent material in its joints, between the blocks. The 
object, as I understand it, is “ to produce a suitable tight joint 


179 and yet allow the blocks LO be raised separately without affect- 


12—21lo 
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ing the blocks adjacent thereto.” It is this use of tar paper 
or equivalent material In the joints between the blocks of a concrete 
paver nt which | understand LO constitute the lve ntion of Scliil- 
n 7 


linger, as set forth in his reissue patent, when the same 1s read in the 


holt of the disclaimer. 

It is true there is language in the printed specification which might 
Imply that the invention was something more than I have stated, 
but this language has been expressly removed by the disclaimer ; 
and, in addition thereto, the disclaimer states in terms tne “ forming 
of blocks from plastic material without Interposing anything between 
their joints while in the process of formation.” 


. s Dial —- 7 } 4) 4 Ee 
In Comparing this 1nvention with the at fendallts exhibits. Mth All- 


swer to the second part of the question, I will consider the exhibits 
separal ly and in the order named. 

™ - } ] * ry] 

Phe Chesneau patent deseribes a pavement made ol plastic mate- 


rial formed in blocks, which can be taken up separately without dis- 
turbing adjacent blocks. This separate taking up is one of the 
features deseribed by (Chesneau, Lo permit Ol] vetting at Vas and 

his end Chesneau forms his pavement as f 


i] 


water pipes, ‘To t 
lle takes wooden panels and binds them around with iron bands. so 
as to form asort of box with iron sides and wooden bottom. A num- 


: ] } *y} } ° | 
ay r ol thre SE boxe Sare arranged tovether and nited with plastic mMa- 
: ] 4 ° ‘ . ft + : 4 ome } . 
terial, and constitute the pave Ment. | HIS IS not exnctiv the same 
as the Seliillinger pavement, but it isa eonerete pavement lard 11) 


sections or detached blocks and having sheet Iron arranged In the 
joints between the blocks. 

The [faichois patent deseribes a @eoncrete prc Ve Ment laid In { 
follow Ing manner: 

LSO A foundation of conerete is first prepared, then strips of 


vuleanized rubber or other analogous substance are arranged 
on the foundation so as to form squares or lozenges. ‘These strips 


are secured either by iron ties or by beveling the lower edge and 
pressing it into the foundation bed. The plastic mass of concrete 


Is then spread on the foundation and between the strips so as to be 
flush with their tops, and this constitutes the pavement. This 
Haichois pavement Is a conerete pavement laid in blow 


ing India rubber or analogous materials such as tar paper, for exam- 
ple, between the blocks. This differs from the Schillinger in being 
made of asphalt concrete Instead of cement conerete, which differ- 
cco | consider ¢ ntirely immaterial, and also in the use of alu be- 
tween the India rubber or tar paper, or whatever is used, and the 
concrete blocks. ‘This is simply an addition to the Schillinger pave- 
ment and not a departure from it, and simply ensures the Joint being 
tight. The Haichois patent, therefore, in my opinion, contains the 
Schillinger invention, as set forth and claimed in his seeond elaim, 


which is for the arrangement of tar paper or its equivalent between 

adjoining blocks of conerete; but inasmuch as it does not deser 

the particular method of laying \ | 

tar paper described by Schillinger, it does not contain the invention 
) | 


f 
( 
] 
i 


he PaVve4ni nt ana lnterposing tne 


: ad ate 
ates to the method of laying the 


of Schillinger’s first claim, which re 
pavement and interposing the tar paper. 
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Js 


linger Patent as not limited by the disclaimer to a concrete pave- 
ment laid nn detached blocks with tar paper Or equivalent bye tween 
the blocks, please COMMpPAare the Invention of the first claim, when 
not thus limited, with the invention shown and described in the 
prior patents exhibited by the ar fendant, and state to what extent, 
if at all, you find the invention to be substantially the same as or 
substantially different from that of the prior art, FLVING Vour reasons 
for any Opinion you may express. 

Ans. ‘Taking this view of Schillinger’s first claim, it is clearly 
identical with several of the pavements shown by the prior art. 

The Ituss patent shows and describes exactly such a pavement— 
that is, a concrete pavement laid in detached blocks, with the addi- 
tion of a foreign substance between the blocks. 

The 1Q’Harcourt patent describes such a pavement, formed. of 
asphalt concrete laid in detached blocks or sections. 

The Claridge patent describes such cl pavement, of asphalt COli- 
crete laid 1) detached blocks or sections, and the whole method of 
laying the pavement and striking off the top 1s identical with that 
of Schillinger. 

The Haichois, Chesneau, and Van Camp patents describe 

1S7 pavements of eonerete laid 1) detached blocks Or sections, 

and all of these would be within said first claim if it were 

constructed as sugvested, unless it were limited to the precise method 

of laying the Pavel» nt without the tar Paper, and In that. case the 
Claridge pavement would be identical with. it. 

Int. 10. Have you read and do you understand “ Defendant’s :x- 
hibit Hurlbut Patent ? ” 

Ans. have read and ay lieve | understand it. 

Int. 11. [lave you also read the testimony of complainants’ wit- 
hesses on the ji! ima facie as to the mavbher and meats employed by 
defendant in laying diamond blocks? And, if Vou say Vou have, 
please Compare the same with the manner and means deseribed in 
“ Defendant’s Exhibit Hurlbut Patent” and state in what resnect 


be substantially the same as or substantially 


you find the two to 
different from each other. 

Ans. I have read the testimony of complainants’ witnesses. ‘The 
method deseribed by them is substantially the same as that set 
forth in the Hurlbut patent, with two exceptions, viz., the parting 
strip of the patent has no metallie points extending down between 
the stones, as stated in complainants’ testimony, and the testimony 
is silent as to the bevelling of the concrete blocks as described in the 
patent, so as to dovetail them all together. ; 

Int. 12. Please Col pare the process and means employed by de- 
fendant in laying diamond blocks as stated by complainants’ wit- 
nesses and shown and deseribed in ‘* Defendant’s Exhibit Hurlbut 
Patent” with the invention shown, described, and summed up in 
the claims of “ Complainants’ Exhibit Schillinger Patent,” and state 
in what respects the two are the same as or different from 


i 


ISS) seach _=other, giving your reasons for any opinion you may 
express, and In your answer, if vou so desire, you may refer 
to any of the prior patents exhibited by the defendant. 


ee 


— 
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Ans. The defendant’s diamond block pavement is entirely differ- 
ent from anything deseribed and claimed in the Schillinger reissue. 
The movable frame used in laving the defendant's diamond block 
anon has bevelled eda Ss, SO that thie » blo Ks W hie I} formed are 
securely dovetailed together, and no block can be raised or taken up 
witheeas — it or the adjacent bloeks ‘| he blocks whe 1} lal 
are in contact wit each other and have nothing interposed between 


their joints, aa " the process of formation or afterwards. The 
metallic points mentioned bv complainants witnesses as be Ing Ol) 
the parting ry strips are too small to have any ¢ flect whatever in form- 
Ing a joint between the blocks. 

Comparing this pavement with Schillinger’s I find the following 
points QO! ditterenee: The defendant’s pavenlel nt is not a Pavemel 
laid in sections which ean be taken up and relaid without disturb- 
the adjoining seet en as Ae sections are all dovetailed together 
therefore it is not the class of pavements to which Sehillinger’s in 
vention relates. The defendant’s pavement has n 

ther material inte rposed in the joints between the blocks, and this 
tar paper or other equival nt miaterial Is the essential and main feat- 
1] . 


‘ }y . 
ure of Sehillinger’s claims. 
{Qe Yr } ) } 
Cherefore. as the defendant's GIAMONnA DILOCK paveme iS Hot th 
} ; ’ ‘ ‘ ; } : - : 
Class oO} pavement to wiiiel schilineers rnvention retates, and as 
} } P . we be ge » 52: 3 aie _ : 
hacks the Pall and essential feature of Sechiilingers Invention, I Say 
. | , ’ 
» * ? 5 7 . ; i ’ 
Lihat 1b 1S entire ly ditt rent from anvthine deserib 1 and claimed in 
Schil ilinger’s reissue 
( ) #- -* | — } j — 
IS Int 4 Lo K al the models now shown vou and state what 


Ans. The lar el 

fATIS. ne large model 

a. 7 ? | . | ’ ’ 

] ae ie ry ‘ : ‘ .. ' va . oe. 

DIOCK Pav orsert aha thie manner of forming thre same, and thie 
)] an , . — ee : } . ] : _ , 

Smaier model represents a parting Strip, SUCH, as understand. are 


, sae 7 . } . : . . ; | : ° } . e ' ’ ? | 
used bv the defendant fol parting the colors ln iVINg GlamMonNna DLVCcK 


Models shown witness offered in evidence, and the same are 
Marke dd. respectively, - Defend; int t's exhib if Diamond Block Pave- 
} } "3  ¢¢ is 

ment and Mold ana Defendant’s Exhibit Parting SUL p 


Cross-examination by G. W. Hey, lsq.: 


Cross-int. 14. Do I understand you to construe the first claim of 
complainants’ reissue patents as for the process Of constructing 
concrete pavements with the interposition of tar paper or its equiva- 
lent between the detached blocks or sections ? 

Ans. Substantially that. strictly speaking, it is for the pave ment 
formed by this process. 

Cross-int. 15. And your idea is that such is the proper construe- 
tion, upon reading complainants’ patent in connection with the 
disclaimer. 

A. Yes, sIr. 

Cross-int. 16. In complainants’ patent, having consideration solely 
to such construction of the first claim, if so restricted, in which of 


— 
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the prior patents, either English or United States, do you find an 
analogous process or pavement constructed by an analogous process. 
Ans. The Claridge patent describes identically the same process 


except the tar paper, and In the Russ and other patents a 
190 foreign substance 1s interposed between the bloeks LO make 
the joints free. These do not describe precisely the same 


errant ie. the blocks that Schillinger and Claridge do; but, In 


view of the Claridge patent, there would be no invention in forming 
the Russ nine nt by the Cl: iridge method, and when so formed 
we have the Schillinger exactly. 

Cross-int. 17. Is it your idea that the Claridge patent anticipates 
the first claim of the Schillinger reissue ? 

Ans. It did until the disclaimer was filed, but since the filing of 
the disclaimer limiting the first claim to the use of tar paper it 
does not. 

Cross-int. 18. Does either of the prior pat nts, taken separately by 
itself, anticipate the first claim when restricted to the construction 
whic h you have ») laced Upon It 

Ans. Not exactly, but when taken tovether the question of no 
Invention arises I have ali eady said that I consider there was no 
Invention. 

Cross-int. 19. Which of the prior patents anticipates the second 
claim ? 

Ans. I should say the Russ did, as it has strips between concrete 
blocks to tnake a free join 

Cross-1nt. 20. Is the Russ patent, 1) yout! opinion, as fair an ex- 
emplification of the anticipating patents which anticipate the Schil- 
linger invention, as summed up in the second claim thereof, as any 
of the prior EF hee patents introduced here by the defense ? 

Ans. I think 1 

Cross-int. 21. . the pavement described in the Claridge patent a 
ceinent or concrete pavement made In sections between joists or 

frames consisting of flat bars of iron, without any attempt to 
19] divide the pavement Into blocks other than the molding of 

each section within the mold formed by the bars, or how 
otherwise ? 

Ans. It Is. 

Cross-int. 22. Does the Russ pavement consist of a foundation 
paver nt of conerete, which was afterwards to be covered with or- 
sige iry stone flagging, the sub-pavement of concrete being divided, 

1} ie where it covered a sewer or drain, into blocks by bars of 
Iron forming crosses united by an eyebolt with a ring, so that the 
blocks are movable without injuring the rest of the pavement, or 
how otherwise ? 

Ans. It does not; t 
tion pavement of concrete, divided into blocks over sewer and other 


ew 


1e —— pavement consists of a sub or founda- 


pipes and having strips of sine interposed between the blocks to 
make the Joints ree, SO that the blocks can be raised. The eyebolts 
and rings are simply to eateh hold of, man like the ring in the top of 


? 


a Cc iste rn cover, to ri Lise the Sathbe, abe 1 t he Crosses formed of iron bars 


are entirely under the blocks and simply act as a washer to prevent 


e 
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the bolt from pulling out; they have nothing to do with the forma- 


—, i< 
. - . _ ; ? : ae : P +} — ; ' . } } } ; rere : 
tion of the blocks or the division of the pavement into blocks. This 
° } : S ! . as = 
concrete pavement 1s covered stone DIOCK OFT covbdDIe-stone paving. 
’ - e)*> . , . saiiee ] T ad ‘4 ; 
Cross-1nt. Zo. Are you now rete! rng to the nited states patent I 


Llorace - Russ, dated March b is LS ? 
Ans. | i 


¢ ° ’ . ’ , | ' ] : - 
( ross-lInt. 24 [In defendants method of tavingeg conerete pavement 


‘5 % 
clil 


7 : > ;% 4 ’ ] ? , ] ‘ ’ ’ ’ > ] ' : . 
the iower stratul, as [ UndUerstanad Vou, Is COMlpo z= ( 


terial. About how thick is the upper strata, which you say is com- 
posed of Portland cement and sand ? 
Ans. About a half an inch—from that to an ineh 
192 Cross-int. 25. Which possesses the greater adhesive quall- 
ties—thie upper or lower courses ” 
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nue, just north of the city limits. I saw this laid last Saturday, 
May oth, A. D. 18853. 

Cross-int. 64. Hlad you seen any pavements constructed by the 
defendant before the commencement of this suit ? 

Ans. Not In process of construction. 


i 


Cross-1nt. 30. We re the models of the english pavemel S Conh- 
: “ he ‘) 
structed under your Instructions and qirections ¢ 


Ans. No, sir. 

Cross-1nt. ob. 
made them ? 

Ans. No, sir; I knew nothing about any of the models and had 
nothing to do with them, and did not know they were being made. 
My first knowledge of them was after their completion. 

Cross-1nt. 


Did vou ; Dictate , 7 ee 
1d you prepare gagrawihgs ior the modei-Makel who 


dé. Is the mod * a fendant’s diamond block pavement 
com posed of conerete such as 1s Ust d for this Uppe r Course 
of the blocks 11) the defendant's method : 11) other words, IS the 
conerete mass homogeneous and composed of cement al d sand f 


As Appar ntly it is: believe It 1S. 


and model ” 


( ‘ } — ie re ' : 4a" : . : 4 *. . , . 2 
194 ( OlMNplaiMant Ss COUNSE | walves certificates to the unee rtified 


‘ 


copl ~ ofl I’¢ d In evidence bv detendant. 


Subscribed and sworn to before me this Uth day of May, A. D. 


1883. 


H. M. MUNDAY, 
Notary ublic. 
By consent of counsel the further taking of testimony is ad- 
journed until Thursday, May 10th, 1885, at 10 o’clock in tl 
Hoon. 


H. M. MUNDAY, 


THurspay, May 10th, 1885—ten o'el 
Met pursuant to adjournment. 


Pres as. As be fore 


195 UNITED STATES OF AMERICA. 


STATE OF ILLINOIS, 
County or ¢ ool. Northe "7 District ot Lllinois. | 
[, H. M. Munday, a notary publie in and for the county of Cook, 
in the State aforesaid, do hereby certify that the foregoing deposition 
ol William ». Bates was taken by and before Tht 

ment, at the ti 


. , ‘ ‘ . 
a PpUursualhll io agree- 


me and place therein named: 


was taken on the part of the defendant, to be used upon the hearing 


court of the United 
northern district of Illinois, wherein John J. 
Schillinger et al. are complainants and J. B. Hurlburt is defendant ; 


that said deposition 


of a certain cause now pending in the circuit 
States in and for the 
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walk the front of the building at one time; laid one row light color; 
after this was done laid a row of black color. 

(). Did you begin at the end of the piece of walk or side ? 

A. We ain’t particular about that. 

@. How did you begin in that case ‘ 

A. We generally began on the end : worked from One end LO 

another, but there is nothing very particular about that. 
201 Q. What isthe method, the process, that you employ; how 
did you lay it in this case ? 

A. We have Pot wooden molds. frame S, We eal] 
shape of the square stone. 

Q. What shape are those wooden molds ? 

A. V-shaped molds, we call them. 

(). They are two sides of the square, are they—the mold is LWO 
sides of the square? 

A. Yes, sir. 

Q. You do not have the four sides of the square; only the two 
sides? 

A. Yes, sir. 

Q. What do you do with that mold ? 

A. After the ground is prepared we place the mold down on the 
ground and fill it. We fillit with gravel and sand and cement first— 
the first bed—and then the finer coat comes on Lop of that. 

(). What is the size of the mold? 

A. There is different lengths. We have molds that will lay two 
or three stones, and we have square molds. It depends upon the 
length of the walk. The cast of the size we used there will lay 
three squares. 

Q. Does it then require three of these V’s laid one beside another ? 

A. The frame consists of three V’s, one laid side of the other. 
The three are in one piece. 

. But when they are all connected there are three, one beside 
another ? 

A. Yes, sir. 

(). lLlow large are these V’s—of the same size of the blocks you 
wish to make ? 

A. Just the Same size. the half block. LWO sides. 
202 (). How high is this mold ? 
A. Three inches thick. 

(). It has no bottom or top ? 

A. It hasa top—so far as the top side; what we lay the walk by 
has to be straight and level. 

(). These hollow V’s have no bottom underneath them ? 

A. No. SIr. 

@. And have no cover over them ‘ 

A. No, sir. 

Q. Each V, then, or mold for the block is composed of two sticks, 
that is all—two parts about three inches wide, attached at the ends 
and fastened together? 

A. Two strips of one V attached on one end. 

Q. The V itself is fastened at the corner or angle? 


} 


them. to give the 


; 
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A. Yes,s 

Q. You ai you the n poure din or put in the material of which 
the block is to be made 

A. Yes, sir. 

(. And what else ? 

That is all for the first row. After that block is finished en- 

tirely we take the frame back. 

(). That is, by filling the V that makes a series of triangles 

A. Only the half square the first time the one side runs against the 
wall. [I am speaking of the first commencement. After that stone 
is finished, the first row, we take the frame loose and lay the points 
against the stone which has just been laid. That will get the shape 
of the angle the next time. 


‘) 


Q. It leaves, the Nn, an Open square t 
A. Yes, sl 
203 i. bi ying on the ground ? 


A, Yes, SIT. 

()” age do you we then ? 

A. We lay the frame level—that is, to the right grad —and start 
and place two strips on the stone—on the two sides of the stone that 
has just been laid—and fill the frame agaln. 

@. What do you say; you lay the two strips on the side of the 
stone that has just been laid? I do not understand. 

A. That V frame —th mold is gts that stone that Is cong 
to be laid, and thestones that have just been laid, two of those stones, 
o1Ve the ot ther side of the square and be “i we gO LO fill those stones 
we place a wooden strip On} Lop of the other stones, even with the 
edge of the stone, so that no stuff that we put in that mold will get 
onto that stone and onto the edge and spoil the edge. 

() llow would if spoil the e dae r 


"é 


A. By the color. —— is a light and dark color; it will bea re- 
verse color to the first row, and this color might run over onto the 


other stone. | 

(). That is upon the theory that you are using different colors ? 

A. Certainly. 

Q. It has nothing to do with the pavement, except for the purpose 
of keeping the eolors ? 

A. Keeping the colors separate. 

Q. Whatsort of a strip is that that you lay on the bloc k prev iously 
made to prevent its being colored by the material you are just about 
to put on ¢ 

A. This wooden strip is the length of one side of those 
204 squares, of three inches wide, about half an inch thick, or a 
little more, and a strip of rubber attached onto it, on one 

edge of that strip, about an inch wide. 

Q. How is that strip three inches wide and of the length of one 
side of the square laid upon the square, edge down or flat side 
down ? 

A. Flat side down, on top of the stone. 

That 1s, just even? 

A. Even with the edge. 
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Q. Is the strip of rubber you say runs along the edge of that piece 
of wood underneath or upon it? 

A. Underneath the strip; so it lies close down onto thi stone 

(. Is 1t to keep the new material from running onto the 
and staining the stone you have just prev‘ously finished ? 

A. Yes, sir. 

Q. When you have so prepared that stone to protect it and put 
your frame in place, what next do you do” 

A. We fill that stone and finish it. 

@. You fill this hollow square”? 

A. Yes, sir. 

(). With what ? 

A. Gravel, sard, and cement first—the first coat, rough coat—an 1] 
puta fine coat on top of that. 

). Is the fine coat of the same material ° 

A. There is no gravel in it—sand and cement mixed, half and 
f and colored. If it is a dark stone we want to lay it has got to 
be colored. | 

(. About what is the thickness of that fine coat which you lay 
over? 

A. About half an inch. 
200 (. Does that become one solid piece with the coarse coat 
under it ? 

A. Yes, sir. 

(. When you so filled this frame or mold with this colored ina- 
terial, as you have described, what, if anything, separates that ma- 
terial from the white block which you had just laid there before’? 

A. Nothing separates it, only the strip on top keeps the dark color 
from running over on the stone. ‘There is nothing between the 
stones to separate them. 

Q. Is there anything between the sides or perpendicular edges of 
the bloecks—in the joint between the stones /¢ 


A. Yes, sir; a little hook attached to these strips to keep the strips 
from slipping back while striking off—a little thin hook what 
presses into the other stone to keep it from slipping back 


\). How wide is that hook ? 
A. One inch, about. 
(. What is under that edge of the old block and between that 
and the new one which is forming besides these two hooks? 
A. Nothing. 
(. What are these two hooks made of ? 
A. Iron or steel, [ believe. 
©. How much room do they take upon the sides of the block ? 
A. They will take up—each one is about an inch wide; it will 
take up about two inches. 
. How much space is there along the block, then, where there is 
no metal and no other material between the blocks? 
A. There would be LWO feet and elght ely Ss. 
206 Q. How deep do those hooks go between the stones ? 
A. They go down—we have different lhooks—some half an 
inch; some may be pretty near one inch. 
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v And to what are they fastened ? 
‘To the wooden s trips what hes on te p of the stone. 
O. And for what a ? 
‘To kee ‘p the SUPIps irom slipping back—to hold them in p lace. 
(). When you say ‘te strips you mean the strips that have the 
rubber along the edge’? 
A. Yes, sir. 
Q. When you are laying stones that way on a floor that 1s all of 
one color do you use these hooks and strips you speak of now? 
A. Net on floors. 
Q. What else is done In the process of formin g this block, if any- 
A. Nothing particular, only I may mention we use a straight edge 
to strike the block off level. 
). What part of the block do you strike off level 
A. The top, to give a | 
(). At what time in the process or operation do you do that? 
A, When we put on the fine coat, as we call it, before we finish 


2) 


es 
evel SUTTACE. 


Wf 


J. After the Lop coat IS put on: 
A. While we are putting it on, at the same time we strike it with 
the straight edge. 

Q. What is the stra ight edge? 

A. A stick of wood two to three inches wide, a half an inch to 
one inch thick, “rs probably two to five feet long. 


oe 


207 (. Design ‘in » be straight, is 1t ¢ : 
A. Yes, si 
Q. It is simply for the purpose of leveling the upper surface of " 
the block, is it? 
A. Yes, sir 
(). What do you do after you have finished the second course of 
blocks with this piece of wood—straight edge? 
A. After the second row is finished far enough we take the strip 
and level this streak ; if the last stone may be put in too high we 
strike it level with the smoothing trowel. 
(). In laying the second course of blocks does the material come 
up directly against the edge of the first course which has been pre- 
viously laid ? 
A. Yes, sir 
Touch it? 
A. Yes, sir; right up as close as we can get 
Q. Is there any substance placed between the first course and the , 


) 


second course in laying the blocks or at any other time‘ 
A. No, sIr. 
Q. How long have you laid blocks in this way 
A. For about eight years; so long as I have been with the Port- 

land Cement Paving Company. 

). Where does that COTM pany do business ? 

A. All over the United States,so far as I know. 

2. Do you know where it 1s located ? 

A. In the city Ol ' Chicago. 

(). Were these blocks laid in the sidewalk in front of Phillip Best’s 


‘) 
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srewing Co. office in Milwaukee laid in this manner and by this 
process } ‘you have described ? 
A. Yes, S] 
(J. Ilow do you know 
208 A I done it myself 
(J. Were vou there all the time 
A. Yes, sir 
@. Do you know how long it took to do that whole job ? 
A. I could not just tell exactly, but it didn’t take—I don’t think 


. ‘> } ? | 
it too k Over o davs, aitoeether. 


(). Was there any trowel or other tool or implement used for the 
purpose of filling up these joints between the blocks % 

A. We h: id no joints between the blocks 

( The material of the one cam night pag St t ier,s Oly Y 


Yes. 
Did you help do the work on the floor of the malt-hou 
Yes, sir 


— 
expla n how that was don 


sIr 


) 
& 
; » . Ws  &, ' } ae ‘+ ' 4 . ] ; ’ if 
A, This at was done—we have Used SLPrips VO wenes and a hati 
thick, | guess—say two and a half by two and a half—placed on the 
: 7 i 
wooden floor: we first commenced about tour feet from the wall, and 
: . " , , } ; ‘’ i - ' , y 7 ’ +] t 
about fiity or sixtv feet. Whatever the | noth of th SPs we filled 
} ’ 1} , a = 
th the same material as the sidewalk is done—with sand, gravel, 


and cement. 
Q. How high do you bn that up’ 
The . thickness of floor is two inches and a halt 
Then you filled a ad ci aa ut fifty or sixty feet long and 


Wg 


( 
about four feet wid 
A. It is not particular about th Pen gth We commence on one 
end four feet wide, and YO as 1aP bat v sometim y 


y= ' . —— oo Pel hypat 
40, ay be longer: If InvVv be oV Sometime 4J—=a li ' nave 


‘ 
A. 
d. 


tO go. 
ZUY ( When you hav vot that done what next 
I 1S filled and finiist ed of] 
(). How finished off 
A. Witha floating board, and troweled off with a trowel smoo th 
floated off to get it straight—g CIL KING OF SINOOtL \fter this f] ating 


ith wooden board we trowel 1t OF avall WIth )f [rowel to 2 


WK 


smooth. 
(). It makes, then, a 1 


Inches and a half thick, does 


A. Yes, sit 

(. ‘Then this section vou firs Mark par 

A. Yes SII 

©. How long does it tak: that g rd 

A. It takes pretty nearly | - befure it gets hard enough to 
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A. Yes, si 
(). When vou have got that section finished in that way to vour 
tisfaction do you take away these strips of wood you had laid 
there ? 

A. Yes, sir 

ay When you take if AWAY does that first section slip or slide 
down or fall down ? 

A. It does sometimes; yes, sir. 

(). What do you do next ? 

A. Place the SUrip agaly four feet from the place it has been laid. 
Before we fill Up a new section we cut off that with a shovel— al 
straight joint and the — part, so we don't get a Joint—to connect 


it together—make it one piece. 
210 (J. llow do you ete forming cl joint t 
A..Go along with a shovel and take off a little here and 
there. 
Oy You t the edge rough where it had been smooth before ? 
“tte 
y You on t want a smooth edge and don’t want a joint? 
A. No,s 
QQ. Then yo 1 pour In new cement and eravel as before? 
A. Yes 
(). Make a new section ? 
A. Yes, sir; work it right up together and bind it together. 
(). What do you mean by bind it together ¢ 


A. Work 11 together so as to make one piece of it. 
Q. You want to get these two sections, then, into one solid mass, 
do you ? 

A. Yes, sir 
(). Do you place or leave anything between the two sections when 
you are i aking r'a second one? 


A. No. Sir. 


Q. Or at — tine after you have finished the first on 
A. No,s 
(). ae then make the second section 1 the same Way as you 


have made the first ? 
A. Yes. S11 f 
(). What next? 
A. The third row we work the same way as the second, and so 
keep Ol} 


loor 


(Q. When you have got through the day’s work, if the t 

Zi] is not yet finished, do you do anything by way of protecting 

if take any provisions or different steps from what Vou have 

been taking during the day 

A. Yes, sir: the last time we fill it - square U 

and finish it and leave it the way it is; ive it square, not 
down the way we did betore. 

@. When vou go to work the next morning, what then ? 

A. Work right up to that again, take the strips off, take and place 

fore, four feet from the other part, and 


+) 


them back the Wav we did be t 
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work right up to that again and try to close it as much as we ean, so 
as not to show a joint there. 

@. Do you break down that edge when you begin the next morn- 
Ing ? 
A. No, si 

Q. Why not? 

A. It is too hard, so if we should break it down we could not 
bring it together so good as we could by having it straight and 
square. 

(). Is that the same reason that you did not break down that edge 
the night before whe 1} Vou lef It it ; 

A. Yes, sir 

@. But you try the next morning, I understand you, to work it 
over so as to prevent any joint remaining there? 

A. Yes, sir 

(). If one g that work, then, and finds a joint or part of 

Joint In sight, woul hat indicate where the day’s work had ended 
and the next morning’s work begun ? 

A. In the first place,if there should be any joint coming it would 
be night there where the day’s work has been ended. 

@. Do you endeavor to make joints or to leave no joints 

there ? 
212 Be SPIES RS She 
(). Was the whole of that floor of the malt-house done by 
you on the same plan and in this same manner? 
A. Yes, sir, 


(). Do you reco! 


oOeS over 


’ 
i 
| 
4 


oy 
—s 


lect any other work being done for this defendant, 
the brewing company, at anv time within the last two or three 
years 7 


r . } , . 
There was a little piece of 
i 


) stale walk— —-not for the pr Pew: It 
° ° . > ' : ee. } 3 m , 5 
is iad ype tie ath apt. Pabst in his carden, a little pl of sidewalk 
around the fountain. It is not for the best nein é Company. 


(. W as that in blocks of different colors ? 
A. No, sir; plain 
(). Was it done, then, in the same man! 
you have been di scribing f 
= No, sir; that 1s done in blocks 
Were the blocks laid in the same manner as the blocks in front 
of » a “ge 
A. No. S] 
q. W bat was the difference ? 
A. Those are in square blocks—yust a strip placed around In the 
shape. One side is the fountain We placed the strip, | believe, about 
three feet or three feet and a half from the fountain, the s | 
fountain, and filled in between there, between these and the fount- 
ain, with this same material. 
(). All of one color? : 
Y es. SIT: ‘ 1] of one color. 
I 


ier as this other plain work 


ra | 
W as this done al] at once 
t was laid in sections. 
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A. Sometimes, and sometimes a strip warps a little, and it 
miark it Ol, OHe edge of the strip a little. 


< 


(). What is the advantage of smoothing that over with a t 
afterwards’ 
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may 


rowel! 


O12 4h : =. — i : ‘ } , l. 
2195 A l‘o have It nice and SMmootn-—Not to SHUOW AaAhy cracKs or 


YQ 
A 
() 

4 


; 


here have been in use 


. . = * : —a iT, - = accel 
Do VOU KNOW Tow long Lne methods that you have dese 


Objected LO as Improper an i incompetent—no foundation tor the 


question by answer or otherwise 
k 


A About eloht years, [ WUeSS, 
©. Do you know whether they were used before that time 


Same obiection 


A. Not in that wav. that I know of. 
7 a> | 7 > + > 
You were not in the business before that tim« 


4 
A. Yes, sir: I was 


AN 


\ ; , ; : . y , 7 ‘) 
tJ. Whereabouts were you 1n the business before that t Me : 
I } ro | ‘ ch Perkins and Stev , 
A. Lai V¢ eelh WOFRKRIIY IO! CrkKIns and Stevenson one ye 


. : 3 7. 4 ‘ i } , = 
fore I went to the Portland Cement | omMmpany, and betore that 


| + . eet We» ? «4 . ._ 7 . . ] ia ’ c? | 
| have been WOrkInNg two vears or more for JenKINS and Pell 


(). All in Chieago ? 


Q. Do yor 

7 , 
or under what patent 
A. On the Schillinger pa 


‘) 


’ ° : ¥ . . : ° 
A. At the time I was working for them—ves, sir. 
’ ] — — | ae ; _ a 
() What was the stvle of work that was done at that time a 


|. 1 = Par a 
KnOoW who Jenkins and Selby were at work [fo 


4 
them under the Schillings r patent ? Tell us, so as to explain the 
difference between that and the work you did in Milwaukee 

A. There was not a great differenes Che work is done the sams 
wav. only instead of thes« Strips we are uslIng to separati the colors 
thev put in a strip of tar paper in the Joint clea! down to the ground 
and have it stuck up above the top stone about an inch and a hall 
or two inches. 

©. Did thev leave that tar paper in between the blocks after they 


. } 7? 
Yes, Sil. 


(). Do you remember 


110 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL.. &@. 


A. It was done in 1872 and 1875. I was working for that party. 
(). Do you remember the name of that Mr. Selby ? 
A. I know him personally, and I know he lives somewhere near 
Milwaukee. 
Q. Was it Dr. J. B. Selby? 
A. I don’t know his initials 
Cross-examined by Mr. Hey: 
Cr. Q. How did Perkins and Stevenson lay down the blocks ? 
A. They have laid it pretty near the same way, only at 
217 ~=the time I was working for them they used steel strips to put 
in the joint between the stones. 
Cr. Q. Have you got one of the Portland Cement Paving Com- 
pany’s circulars with you ? 
A.“I don’t think [ have. [ have a eard. 
Cr.Q. IT understand you Perkins and Stevenson used a process 
very similar to that deseribed by you as practiced by the Portland 
Cement Paving Company; is that what you mean ? 
A. It is done pretty nearly like it. The only difference is that 
the Portland Cement Paving Company use those rubber strips to 
lay on top the stone, and Perkins and Stevenson use steel strips put 
between the stones in the joint. 
Cr. Q. And the metal strips used by Perkins and Stevenson were 
similar to your wooden strips, with the exception that the hook on . 
the Perkins strip Was continuous, while yours 1S only on the ends: 
is that so? + 
A. There was nothing laid on top of the stone by Perkins and 
stevenson : there Was nothing laid on top of the stone: there Was 
only a strip the whole joint through; putin there. 
Cr. Q. While in your case you only put the metal points on the 
ends of the block, between the blocks; 1s that it? 
A. The little hooks on the wooden strips go down a little. 
Cr. Q. They go down between the blocks, don’t they ? 
A, Thev FO between the stuff, certainly ; between the cement. 
Cr. Q. And the cement composes the two blocks? You did not 
make block pavement then; the Portland Cement Company don’t 
make block pavement ? 
218 A. No, sir. 
Cr. Q. It is all in one piece ? 
A. As I understand block pavement is blocks made and put » 
down. 


Cr. Q. I don’t ask you that; IT ask vou whether the Portland Ce- 
ment Paving Company makes block pavement, diamond block pave- 


; 


ment, for instance * 
A. No, sir. 
Cr. Q. It is all solid; it is put down solid together ? 
A. Yes, sir. 
Cr. Q. It is not divided up into blocks at all? 
A. Not any more than the patterns we use, what gives the size of 
it. There is nothing put between it to separate it. 
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() Is it separated, in faet? 
A. No, sir. After the work 1s done it looks like One piece : no 
joint or nothing LO be seen whatever. | 
r.Q. Why does the Portland Cement Paving Company eall their 
pavement diamond block pavement, Hurlbut’s patent ble 
tile, &e. ? 
A, [ suppose they eall if SO because it 1s marked off il) blocks. 
The colors mark it in blocks—dark and light color 
Cr. Q. When did you last examine the block pavement in front 
of the Phillip best Brewing Company office ? 
A. I could not tell. , 
Cr. Q. Can you testify that the pavement in front of! Phillip Best’s 


4 


| 


Bre wing C mMpany office does not distinctly show a joint between 
each block ? 
A. No, sir: I could not tell. 
Cr. Q. Why not 
A. The cement, by setting or drying, will shrink, or the ground 
might st tle a little and crack it. 
219 Cr. Q. Supposing | mold two blocks in this way (counsel 
indicates): I first lay my sca things the size of this ¢ ivelope 
and ay my block; then I take the scantling up here and put it here 
and lay another block. The upper course is fine, as you have de- 
wa i and it is floated smooth onto the other block. The material 
will shrink SO if will Ope li alon: (r this line between the two bloeks. 
Ilow will that look—smooth and straight or rough and zigzag ? 
A. t does sometimes look smooth cll d straight and SOTMeLINNEGS 
a“ 
The chances are it will be rough where it breaks oti— 
uneven " 
\. Sometimes. 


Cr. (J. If you take your straight edge, however, and lay it on the 
joint line and then take this bevelled cutting instrument and run 


aCTOss in this Way how will those blocks Open then—in rat straight 
line or rough and “ezag ? 


Objected to as immaterial and as assuming facts not proven. 


A. It will open in a straight line. 
Cr. Q. Am I to understand that the diamond block pavements 
laid by you eventually separate Into separate blocks ? 
A. It does sometimes and sometimes not. I have seen pavements 
where it don’t open between the colors. 
Cr. (). If they do open do they Open between the colors ¢ 
A. They do open between the colors; sometimes crack across the 
stone where the ground heaves or settles. [It sometimes opens be- 
tween the colors and sometimes cracks across the stone. 
220 Cr. Q. Generally speaking, how does it open? 
A. It generally opens between the colors. 
Cr. Q. er nit forms a joint there? 
> ag SI 
Q. Now, the parting strips with the hooks on, how is that 
withdrawn from between the blocks—with a draw or right up 
straight? 


112 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL, &@. 


A. We ain’t particular about getting it off; just take hold of it 
and get it off. 

Cr. Q. You draw it out, don’t you? 

A. No; generally lift it straight up with the ends. 

Cr. Q. Howdo you do it sometimes? Do you draw it sometimes? 

A. We ean. Those little hooks would cut into the stone. 

Cr. (). You do draw it a little ? 

A. No. 

Cr. Q@. Nota bit? 

A. By lifting it up it might slip. We try to get it up without 
drawing It. 

Cr. Q. You exercise great care in taking it out? 

A. Not very great care. A man what is used to taking them out 
don’t care much. 

Cr. Q. You have to draw it straight—perfectly straight; you can’t 
deviate a hair’s breadth ? 

A.“If it don’t come up straight it don’t matter. 

Cr. Q. Won't you explain what you meant by saying, a moment 
ago, that you were not particular how you took it up ? 

A. Why, as I say, lam used to it, and I don’t see anything par- 
ticular why I can’t take them up; you just take hold of them and 
get them up without hardly looking at them. 


221 Adjourned until to-morrow morning at ten o'clock. 


I RIDAY., Nove mbe 4 22 nd—10 a. Mm. 
('ross-examination of witness continued : 


Cr. Q. The strip with hooks on it is champered off on the edge to 
which the rubber is secured and the edge with the rabber comes be- 
tween the two blocks, does it not ? 

A. No, sir; 1t comes right On} top of one block. 

Cr. Q. And also marks off the two blocks ? 

A. Forms the edge of the two blocks in the different colors; the 
color marks the blocks. 

Cr. Q. And this strip goes on the edge of the union of the two 
colors ? 

A. Yes, SIP. 

Cr. Q. Does this strip leave a distinet line across the two blocks 
when it is first taken up? 

A. The strip don’t; the color itself shows the line. 

Cr. (). Who besides vourself Was engaged 1n doing this Milwau- 
kee work for the Best Brewing Company ? . 

A. Mr. Witt, this gentleman sitting right here. 

Cr. (). Who did you do the work for? 

A. I was working for the Portland Paving Cement Company. 

Cr. Q. Who was the manager of the company ? 

A. J. b. Hurlbut. 

Cr. Q. And the Best Company’s pavement was laid in the usual 
way that Hurlbut makes his pavements ? 


A ‘ b es, S] # 


; 
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Cr.Q. Did you do the work in the Best Company’s fermenting- 
room ? 


A. No, sir. 
Cr. Q. Who did * 


222 A. I don’t | KNOW 
Cr. ¢ ). Was that done wh en you got there ? 
A. | don’t know if it is the TInentne room ; that storehouse, 


whatever it 1s, was done at «it time with asphalt, as much as | 
know. 

Ur. (). state what work you did do on the malt house on the cor- 
her Tent h and Chestnut streets 

y Laid the malt floors, a couple of floors in the drying kiln where 
they dry the malt. 

Cr. Q. Belonging to the malt hous 

A. Certainly. 

Cr. Q. Where was rn work don 

A. In the othee building 

Cr. Q. Who did wine ? 

A. I did. 

'r. Q. And you can’t state how the floor was made there 

A. No, I ean’t. I believe it is made the same way we have laid 
the malt floors. 

Cr. (). Why ean’ you state : 

A. Because [ don’t recollect. 

Cr. (J. Had there been a fire at the malt hous just before you did 
this work ” 

A. ‘There had been a fire by lore that time. 

Cr. Q. And had a good deal of water been thrown in the malt 
house? 


A. I don’t know; when we got there the new building was partly 


‘2 


). Where was this work done 


n the eorner of Tenth and Chestnut 


Cr. Q. And where was this new building’? 
220 A. That is the new building what burned down; I have 


not seen the fire and have not seen the old building. 

Cr. Q. Was there any provision made at that time when the malt- 
house work was done tor any shrinkage ? 

A. No, sir. 

Cr. Q. Did you afterwards go back to Milwaukee and fill in some 
of the work ? 

A. Yes, Sir 

Cr. Q. When was that; soon after it was laid ‘ 

A. May be a month or two; I can’t tell—a month or two after the 
time it was pater ed. 

.Q. Describe that work you did on that occasion. 
A. I filled up the cracks where the floor was cracked = cement. 
Cr. Q. Was it not understood that when you first left the malt- 


} 


< 


house job that some settling and shrinkage Was ae 
Question objected to and the form of it in particular. 
lo—215 
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A. It was expected that the floor might not crack if the building 
did not settle. 

Cr. (). Was not the joints in the malt-house floors paved under 
the expecta ition _ the floor would settle and the eracking could be 
better CO ntrolle d | trowelling them t 

A. NO, sir. 

Cr. Q. Are you certain of that? 

A. Yes, sir. 

r. Q. Name all the men that worked on that job with you. 

A. George Witt, Klaus M iller, Gottleib Staeke, William 

224 Swambach., Henry Ries, Charles [el wig—that is all the 
names what I recollect. There has more men been working 
ut I don’t recollect their names. 

(). Was Henninghausen there ? 
A. Yes, Sir. 
Cr. Q. Was John Farley ther 
A. | don’t know him. 
Cr. 4). Are you working for Hurlbut now ? 


Cr. Q. Mr. Hurlbut has been sued for infringing this same pat- 


ent ¢ 
A. I don’t a 
Cr. Q. Did you make an affidavit in a suit in » Hurlbut was 


interested In late 1h 

A. § eS, SI. 

Cr. (). Who was that suit against ? 

A. I didn’t get acquainted with it; I don’t know. 

Cr. Q. Who drew that affidavit ? 

A. I don’t know the man’s name. 

Cr.Q. Did you do some work in the malt house in a room In 
which there were some large vats ? 

A. Tanks, do you mean? 

Cr. Q. Yes, sir 

A. No, SIP. 

Cr. Q. Did you see any work done in that room ” 
A. No, sir: I have not seen the work done; I have seen the floor. 
- \W he n did you see the floor ? 
A. After 1t was dons 
Cr. Q. Who did it? 

A. As I understood it was a man by the name of George Wind- 
ing, of Milwaukee 

Cr. Q. When was that done? 

225 A. After the cement floors was done 

Mr. SMITIL: Is it claimed that the room of which you are now 1n- 
quiring is also laid in violation of the Schillinger patent ? 

Mr. Hey: [Lund reba’ that room has some pavement in it which 


we claim Is an infringement. 


- —— ; Le a 
Cr. Q. When did vou work for Perkins and Stevenson ‘ 


A. | believe if Was Ill the season ol “| S7 . 


int shelled Ee Fm iin ann 6 
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Cr. Q. Who were with you when vou first learned to do this kind 
of work? 
A. Jenkins and Selby, in the citv of Chicago. 


> . | 
Re-examined : 


R. D.Q. Please explain what are these objects and materials which 
you have brought up here this morning. First, what is this piece 
of wood with a rubber strip on and two iron strips fastened to the 
edge ? 

A. We call it a parting stri 

R. 1). (). And now marked 7 Kx! ibit — Is tl Mat one of the strips 
used LO prevent the eolor ot the b 
onto the bloek already comple ted i 

A. Yes, sir. 

Rh. D. Q. Is it one of those pieces which has been actually in use 
by you? 

A. Yes, sir. 


R. D. Q. How long has it been used ” 


ck forming from running ove 


\. That strip has been used for probably six orseven years 
126 R. D. Q. Can you spare us that piece to take with us to 
Milwauke 
A. Yes, sir. 
R. D. (J. When this is in use the rubber is underneath, is 11 
A. Yes, sir 
R. D.Q Ly lng flat Oh top f the completely finished block ? 
\. Yes, sir 
R 1) ( And thi eda of the strip LO which the Iron hooks, as 
| 


. . a 
you call them, are attached lies directly over the edge of the com- 
pleted block ? 
A. Yes. sil 1 


R. D. Q. Please tell us what those other things ar 


4, Ls # ;, TE MTL, = } —— 

A [his 1s the mold frame, we eal if ifs pode ee ol wood marked 
xz Pes : _ — lonan nm tha ryinad far or 

By is a irame. It 1s a iraine what Is Ppiaced Ohl tie 1 und tor to get 

7 . > . + . , r : 

the shape of the stones. This is the mont tram Wi have anothel 


which reverses that—runs the other way. 

R. D. Q ngs is the right-hand frame ? 

A. Yes,s 

R. D. ) W hat is the difference between the right and left hand 
frame? 

The right-hand frame is beveled to the right and the left hand 

frame bevel dt the left. 

‘ D. Q. ~~ are beveled, you Say, according LO Hurlbut’s pat- 


A. As I unde patand. 
4 1). (). Wh hat the object of be veling or sloping these edges? 
A. To keep t he blocks from sinking down and heaving 

R. D. ©. So that one will not rise without 
224 A. To keep the i) in place. 
R. D. Q. Does that facilitate or prevent the taking out of 
one block ? 
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A. You could not take out one of those blocks without cutting 
them LO p1leces. 

R. D. Q. 


4 


LWo or three rnchie Ss Square 


re 


] 7 f } 
bloeks OF ONLY 


, 7 P ’ ’ zt t : + " LP ° 
his piece. B. is ealeulated for muakine 
° . 


you use or only a 


model ? 
A. Only at 
R. 
R. 
hm 2. @ 
cement 7? 
A. Yes. 
Rh. D. Q . 
particular bloeks her 


Yes, sir 


1). () 
Yes, sir 
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hk. D. Q. Those hooks project down at the joints ? 
A. Yes, sir; those hooks will actually press into that stone, what 
is finished already and laid. They would be exactly where the joint 
will be. They press into the stone we have laid. 
ZLv R. D. Q. On account of the beveled edge ? 
A. No, sir: so as to have it lay solid, so it ean’t slip. 
Rh. D. Q. The hooks should be pressed up against the edge of the 
stone firmly enough, so as to hold the strip in place while the work 
OT} 4 
: Yes, SIP. 
_ Dp. Q. What is the other piece of wood, marked D? 


I 
\. That is a straight edge, we call it, over the frame and on those 


A 
R 
strips. This piece marked D is called the straight edge. 

R. D. Q. Is this piece marked D, called the straight edge, the 
full size of the straight edge used, or is it merely one attached to 
this model ? 

A. Attached to this model only. 

R. D. (). The frame is so laid that the exterior angles touch the 
exterior projecting angles of the completed blocks’? 

A. Yes, sir. 

R. D. Q. Leaving a square in the center? 
' Yes, sir. 
). Q. With edges sloping to the right or left, as the case may 


- 


R. J 
be? 

A. Yes, sir. 

R. D. Q. I observe a noteh cut on one side of this straight edge— 
i piece cut out; why is that? 

A. To work the straight edge on top of the strips—to get it a right 


ae 


paLze. 
R. D. Q. In use, then, that edge out of which the notch is eut is 
the lower edge? 
A. Yes, sir. 
230 .. D.Q. And that notch is cut, as I understand you, to 


allow the straight edge to pass over these strips you have de- 
seribed ? 

A. Yes, sir. 

R. D. Q. How deep is the notch cut in the straight edge? 

A. The thickness of the parting strips. 

R. 1). (). So that if allows the remainder of the straight edge LO 
pass over the block you are making, Just at a level with the blocks 
that are completed 4 

A. Yes. SIr. 

R. D. Q. In use, how is the straight edge ordinarily held ? 

A. It is held across the sidewalk or across the blocks. It is held 
across the frame with the end what Is notched out on top of the 
strips. 

R. D. Q. The end on which the notch is is held in the direction 
of the work that has been completed, then ? 
A. Yes, sir. 


D« 


118 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 


Recross-examined : 

Re-Cr. Q. When you first commenced to make these blocks you 
placed your frame in position, then filled in coarse material ? 
A. Yes, sir. 

Re-Cr. Q. Composed of sand, gravel, cement and water ? 
A. Yes, sir. 

Re-Cr. Q. Then you tamped it down ” 
A. Yes, sir 

Re-Cr. Q. In the mold? al 
A. Yes, sir. 


Re-Cr. Q. Then you float over it the fine upper course. 


931 A. Yes, sir. 
Re-Cr. Q. Composed of half sand, half cement, mixed with 


water ? 

A. Yes, sir. 

Re-Crs Q. Then you strike off the top? 

A. Strike it off with a straight edge to get it straight. 

Re-Cr. Q. When that is partly set you move your frame along 
to a proper position ¢ 
A. No, sir; we have to finish that first, before we can remove the 
frame. | 

Re-Cr. Q. How? 

A. With the floating board and trowel. 

Re-Cr. Q. Now what do you do? 


A. Take off the strips—what they call the parting strips—and — 
finish whatever there is of a little mark made from the strips on the 
stones. 
Re-Cr. Q. Do vou remove the frame? 
A. Yes, sir. 
Re-Cr. Q. And place it in position for the next? 
A. Yes, sIr. 
Re-Cr. Q. You fill in the coarse material again ? 
A. Yes, sir. 
Re-Cr. Q. How much cement is there in the coarse material ? 
Objected to as Immaterial. 
A. About one to seven. 
Re-Cr. Q. You tamp down this next course of coarse material ? 
A. Yes, sir. 
Re-Cr. Q. You tamp down along the block that is already formed, 
and all around ? Sd 
A. Yes, sir. 
202 Re-Cr. Q. Tamp it down level and hard, so as to make it 


compact ¢ 
A. Yes, sir. 
Re-Cr. Q. The block already formed has partially set? 
A. Yes, SIP. 
Re-Cr. Q. And in tamping in the coarse material it don’t unite 
thoroughly with the material of the block already formed ” 
A. It will work up as soon as it can; sometimes it works into the 


other block. x 
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Re-Cr. Q. Sometimes a piece of stone or gravel will work into the 
other? 

A. Yes, sir. 

Re-Cr. Q. It don’t adhere to it as firmly as it does to the particles 
of the mixture in the other block just being formed ? 

A. No. 

Re-Cr. Q. After you have got that to a proper height, you mix 
your fine material again and put that in? 

A. Yes, sir. 

Re-Cr. Q. The fine material is half cement and half sand, mixed 
with water? | 

A. Yes, sir. 

Re-Cr. Q. And that is floated in right up close to these strips on 
the first block ? , 

A. Yes, sir. 

Re-Cr. Q. Then that is finished off in the same way? 

A. Yes, sir. 

Re-Cr. Q. And this strip here, with the points on it marked A, is 
also employed in that block to separate the colors? 

A. Yes, sir. 
200 Re-Cr. Q. And these points go down between the blocks 
like that, for instance, to hold it in position if 

A. Yes. sIr. 

Re-Cr. Q. Have you examined sidewalks laid in this way, say 
two or three months after they have been down ? 

A. Yes, sir. 

Re-Cr. Q. Can the joints between the blocks be distinctly seen 
usually? 


Objected to as immaterial. 


A. Sometimes they can and sometimes not. 

Re-Cr. Q. But generally they can ? 

A. Sometimes I find the joints closed a year after and sometimes 
they open 1n a short time. 

Re-Cr. Q. But they eventually do open ? 

A. Not all. 


Re-Cr. Q. Generally they do—generally speaking? 

Objected to. 

A. They sometimes open and sometimes not. 

Re-Cr. Q. Take ten cases, after a walk has been down six months, 
how many out of ten will open? 

Objected to as immaterial. 

A. After six months there would not half of them be opened. 

Re-Cr. Q. How would it be after nine months? 

A. They would be open more. 

Re-Cr. Q. Eventually they all open ? 

A. No, sir; I have seen work done that didn’t open after three or 
four years. 
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234 Re-Cr. Q. Where did you see a sidewalk that didn’t open 


after three or four years ? 
A. I don’t remember; but if I go around I can find some. 
Re-Cr. () Name a single instance of a sidewalk where the joints 
did not open in three years. 
A. I could not name a place just now unless I go and look them 
allup. 1 can’t remember where I saw them. 


Re-examined : 

Re-R. D. Q. I see this model here has a wooden floor. Is that 
merely used in this model for the sake of holding it in place or Is it 
something you use In making sidewalks ? 

A. That represents the ground where we lay the sidewalk usually. 

Re-R. I. Q. It has, I see, wooden strips around the edge of this 
floor. What does that represent ¢ 

A. The curb around the sidewalk. This side there is no wall to 
work up against. 

Re-R. D. Q. Were the blocks which you laid in front of Phillip 
Best’s brewing office in Milwaukee made with beveled edges as 
those are? 

A. Yes, sir. 

Re-R. D. Q. You are a German by birth ? 

A. Yes, sir. 

Re-R. D. Q. You never did any of this work until you came to 
the United States ? 

A. Yes, sir; I did some work in Germany before I came here. 


Objected to. 


Re-R. D. Q. This sort of work ? 
A. Not the diamond work—not the different colors. 
230 Re-R. D. Q. How long ago was that? 


( Ybyected to. 


A. Pretty near 20 years ago. 

Re-R. D. Q. How much work did you do then ? 

A. I could not say how much, but I have laid cement floors—not 
sidewalk. 

Re-R. D. Q. Did you do the work then substantially in the way 
In Which you laid this floor in Milwaukee? 

A. Yes, sir. 

Re-R. D. Q. Give some idea how many such floors you laid, if you 
can, or how long you worked at that sort of work ? 

A. I worked at that work for a couple of years in Germany. 

Re-R. D. Q. What part of Germany ? 

A. Northern part. 

Re-R. D. Q. What place or places ? 

A. In Holstein province. 

Re-R. D. Q. How large is that province—that is, in how large a 
portion of the province that you did work of this sort ? 

A. I done that work different places in the province, but I could 
not tell how many places. 
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te-R. D. Q. Can you name some of them ? 
A. Yes, sir. 
Re-R. D. Q. Do so, if you please. 
A. Ehmsorn. 
Re-R. D. Q. Is that a village? 
A. Yes, sir; itis acity now. It wasa village at that time. 
236 Re-R. D. Q. Do vou Know of other work bein 


Ag done of 


that sort besides what you did % 

A. Yes, SIT. 

Re-R. D. Q. Give me some idea how much you knew about it 
and how much work there was you knew about 

A. I could not Say how much work I done. Say | have worked 
at it for two years and at different pl 

Re-R. D. Q. Were vou the head 
employed under others ? 

A. A workman employed under others 

Re-R. D. Q. In what sort of buildings were these floors laid which 
vou saw In Germany ? 

A. In residences. 

Re-R. D. Q. In the cellar or other parts‘ 

A. Cellars and main ficor, too. 


aces 


man or were you a workman 


Re-R. D. Q. In any factories or breweries or any such establish- 
ments as that? 

A. Yes, sir. 

Re-R. D. Q. What? 

A. In breweries. 

Re-k. D. Q. How were those cement floors laid—by the use of 
what implements ” 

A. They are laid the same Way Wwe do now: the same tools aufre 
employed we are using here. 

Re-R. D. Q. I don’t ask you about what you are using In Chicago, 
but as compared with those you used ilwaukee in laying the 
floor of the malt house there. flow did those tools and that method 
you used 1n Milwaukee you have already OhnCce deseribed compare 
with those used in Germany 20 years ago’? 

A. About the same 

Re-R. D (J. You laid the floors there in sections. did You, 
In Germany, just the same as in Milwaukee’? 

A. Yes, sir. 

Re-R. D. Q. The manner of laving it was just the same as the 
manner of laying that Milwaukee malt-house floor 


| 


~~ 
~ 
ne 


2 «+ 
ad 
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A. Yes, sir; only we used different mater 

Re-R. D. Q. What material did you use in Germany ? 

A. Instead of the poorest course of g1 
We have no OTAave | there. 


ivel we bave to use brick. 

Re-R. D. Q. Do you know whether or not that was the common 
method of laving such floors ? 

A. It was at that time. 

Re-R. D. Q. Do vou know whether or not those floors were in 
common use there—in that part O1 (x rma f 
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A. There was not so much done there as here now ; not so much 
used of it as there is here now. 

Re-R. D.Q. Can you give me any idea of how much use there 
was of them ? 

A. No; I could not. 

Re-R. D. Q. How old were you there? 

A. Probably 17 or 18 years of age. 

Counsel for the plaintiff objects to all the testimony of the witness 
relating to use in ¢ rermany as Incompetent and olves notice that he 
will move to have the same suppressed on the hearing of this case 

The signature of the witness to this deposition is waived, and it 
may be written out by the short-hand writer and read as if read to 
the witness and signed. 


238 GEORGE Wirt, called by defendant, being sworn, testified : 


A. I live in Chicago. I am 47 years old; am a German, and 
have been in this country about 17 years. 

(). What is your business? 

A. I have worked ten or eleven years on this cement business. 
have no other business. 

(. Have you lived in Chicago all that time ? 

A. | was away some time, and back again. 

(). Were you working at Milwaukee on this mi alt-house floor and 
sidewalk of the P hillip ‘Best Bre wing Company ? 


A. I was working on the malt floors, not on the sidewalk. 
Q. Who hired you? 

\. Mr. Hurlbut. 

(. Were you there with Miller, the last witness ? 

A. Yes, sir 


Q. Did you see the whole of that malt-house floor laid ? 
A. Yes, sir. 

(). How was that laid ? 

A. We laid the scantling down about four feet wide, and then 
finished it, and afterwards we took the seantling out and laid it 
back about four feet. 

Q. What part of the floor did you begin at; at the end or at the 
side or 1n the middle ? 

Along the side. 
[low big was the seantling that you used ? 
Abouta half an inch. 
High ? 
Yes, Sl] 
Do you remember how long ? 
No; some was 16 or 14 feet long. 
What did you lay that cement floor upon? What was under 
it? 
A. There was a wooden floor under it. 

(). How thick was this cement floor when finished ? 

[ don't know exactly. 
About how thick ? 


= 4 Te ae 
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A. About two and one-half or three inches. 

@. When you started out how far did: you lay _ scantling from 
the side of the house on which vou began working ? 

A. About four feet 

Q. What did you do then, after laying that scantling ? 

A. Filled it up. 

@. With the material for the floor? 

A. Yes, sir. . 

(). After you had got this space between the scantling and the 
wall filled what next’ 

A. We moved it back. 

(. Moved the seantling back ? 

A. Yes, sir. 

Q. When you moved the scantling back did the edge of the floo1 
you had just been laying stand up straight ? 

A. We cut it down with a shovel or trowel. 

(). What for? 

To keep it close together. 

Q. When you cut the edge down did you make it smooth or 
rough ? 

The edge of the floor—we smoothed it before; then we cut it 
down and filled it up again, and then we put the fine stuff on and 
smoothed it over again. 

» paneer te tonge ory away the scantling the edge of the floor 
stood up straight did 1 

A. bf es, sIr 
240 Q. Then you went along that edge with a shovel and broke 
it down ? 

A. Yes, sir. 

(). When you had gone over it with a shovel and broken down 
the edge was the edge left then, after you had gone over it with the 
shovel—before you did anything else—was the edge left straight or 
rough ? : : 

A. Rough. 

@. Then, having moved yourscantling back about four feet again, 
what did you do next? 

A. We filled it up again. 

(). a glace ia ated ? 

A. Yes, si 

Q. And sand ? 

A. Yes. sir. 

. Did that new cement, gravel, and sand which you poured into 
the second space come up against these rough edges of the floor first 
laid ? 
A. 


Yes, sir 
(). Filled up all these little notches and breaks in the first floor ? 
A. Yes, sir. 
Go That was the object of breaking down tliis first smooth edge? 


< 

A. To kee Pp the joints toge ‘ther,so as to keep the old to the new so 
it don’t show a joint afterwards. 

If you did not break this down, but poured in or put in the 
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new material against the old, how would it operate where you put. 


the old and the new togetherif you had not broken it down with the 
shovel ? 
A. We work so close together as we can. 
24] Q. You don’t understand my question. Suppose, 1f you put 
the scantling four feet back without breaking down this first 
edge at all—suppose you do not use the shovel and you put in the 
new material up against the old material—the old edge of the section 
you had completed—then how would it act afterwards; how would 
it look ; what kind of a floor would it make? 
A. It looks all in one. 
(). If you did not break down—if you did not break down the 
joints—then how would it look ? 
A. About the same; you can’t see much joints then 
@. But when you break the edge down, then how Is it? 
A. All the sume : just it sticks a little more together. 
Q. Can you take up, then, one section of this floor without break- 
Ing the other section after it 1s made? 
A. No. 
Q. After you have got a second seetion made in the same way do 
you break down the edge of the second section with the shovel ? 
A. Yes, sir 
~Q. And so with the third and a 
A. Yes, sir. | 
Q. Do you try to make a floor that shall be in sections—separate 
from each other—or do vou try to make it all one solid floor ? 
A. Make it all In one solid 
ze: Was ony the way you made that floor in the malt house? 
A. Yes, sir. 
Q. How ane floors did you make ? 
\. Six or seven. 
(). Did you see the work done on the sidewalk ‘ 
242 A. No 
@. You did not see the men when they were at work ? 
A. Sometimes I was inside and sometimes outside. 
@. Did you see what kind of tools the men used who were at work 
on the sidewalk 
A. No. 
Q. Did you see any of them—what kind of tools they used ? 
A. I guess they were the same tools they used; they used that 
parting strip what they used inside—the same tools . 


a 


) 


@. Did you see hens parting strips in use there on the sidewalk ? 

A. Yes, sir. 

(. Were those parting strips you saw used there like this one, 
marked A, here? 

A. I don’t know as I can say that. 

(). Did you notice the little strips of leather alon 2 the side 

A. Y es, SI 

(. Did mw use these things yourself—those parting strips ? 

A. We use them here in Chicago—on the sidewalk. 

®. But not in Milwaukee? 
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A. No, sir. 

Q. You did not use them yourself? 

A. No, sir. 

@. Have you used, in making sidewalks here in Chicago, frames 
like this one which is marked B? 

A. Yes, sir; just the same shape. 
243 (). You notice the edges of these frames and the edges of 
the stone blocks laid in the model here are not straight up 
and down, but sloped off? 

A. Yes, sir. 

®. Are the stones and the frames—that is, the stone blocks made 
by you and the fraines used bv you in the sidewalk—beveled the 
same as these”? 

A. Yes, sir. 

Q. Do you know whether the blocks laid in the Milwaukee 
sidewalk are beveled in the same way, having a sloping edge as 
these do? 

A. I can’t say that. 

©. You did not notice it? 

A. No, sir. 

Cross-examined : 

Cr. Q. You say John Miller was at Milwaukee with you? 

A. Yes, sir. 

Cr. Q. Was he there all the time ? 

A. He was away about a week, I guess. 

Cr.Q. But he was there all the time, excepting a week ? 

A. Yes, sir. 

Cr.Q. Are you sure of that? 

A. Yes, sir. 

Cr. Q. Who else was there? 

A. Klaus Miller, Stetke, Swambach, Helwig, Hendrick Ries. I 
don’t know any other names. 


Cr. Q. Which floor did you lay first in the malt house ? 
A. Laid the basement first. 
Cr. Q. That was laid in sections? 
A. No, sir. 
Cr. Q. How was it laid? 
A. Just the same way. 
244 Cr. Q. You say it was not laid in sections—laid by scant- 


lings? 

A. Yes, sir; laid the same way as the upper floor. 

Cr. Q. Was there any tanks in that room ? 

A. No, sir. 

Defendant’s counsel suggests that the witness does not understand 
the question. 

Cr. Q. Do you have any difficulty in understanding English ? 

A. I understand what you mean. 

— @. Which floor did you lay after the basement ? 

A. I don’t know exactly; 1 guess it was the second floor. 
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Cr. Q. Then you went right on up, through 5, 4, 5, 6, and 7? 

A. Yes, sir. 

Cr.Q. Did you use the shovel or trowel on each one of those 
floors ¢ : 

A. Yes, sir, cutting down the edges. 

Cr. Q. By the edges you mean the point where the two blocks 
come together or two sections come together ¢ 

ry Yes, sir 

'r. Q. And you first mixed up coarse material ? 

A Yes, sir. 

Cr. Q. You put that in the frame? 

A. che sir. 

Cr. a tamped it down 

A. 4 eS, SI 

Cr. Q. W th a tamp ” 

A. Y es. si 

Cr. Q That was all tamped down in a frame? Suppose 
245 this was a block, now, tamp it all down level, hard ? 
A. Solid; yes, sir. 

Cr. Q. Then you put on your fine material on top ? 
A. Yes, sir 
Cr. Q. How thick was that 
A. About half an inch or three-quarters. 
Cr. Q. That was half sand and half cement? 
A. Yes, sir. 
Cr. Q. Mixed with water? 
A. Yes, SIr. 
Cr. Q. How did you do the ends of these sections—on the ends ? 
A. We got up close to the wall. 
Cr. Q. How wide were the floors ? 
A. | don’t know exactly. 
Cr. Q. 50 or 6O feet? 
A. | guess — me 


‘; 


‘} 


Cr. (). Did your itling run away across the whole width in one 
piece ? 

A. Yes, sir; laid the whole row along, clear across the floor. 

Cr. Q. Did you use more than one seantling ? 


A. Oh, ves, sir 

Cr. Q. You did not have any end joint at all ? 

A. No; not that I know of. 

Cr. Q. Are you certain of that; are you certain you did not make 
any end joint 4 

A. Yes, sir: we could not get to the end. 

Cr. Q. Then you had to make them? 

A. Yes, sir. 

Cr. Q. When you made those end Joluts s did you cut down with 

al shovel, the same as on the side”? 
246 A. Not when it was hard. 
Cr. Q. In that case you cut down on the coarse material ? 


A. Yes, sir 
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Cr. Q. In cutting down with a shovel or trowel, did you cut right 
down to the floor ? 

A. No, sir; just to the top—just about half way down. 

Cr. Q. When you came to make the second block your material 
would be pretty well set in the first—be pretty hard ? 

A. Not so very hard. 

Cr. Q. But set so it would stand alone‘ 

A. Yes, sir. 

Cr. Q. You worked in that way right across the building? 

A. Yes, sir. 

Cr. Q. Wherever the work would run out you put in an end 
joint ¢ | 

A. Yes, sir. 

Cr. Q. That is about the way you make what you call flag pave- 
ment? 


} 


Objected to as immaterial. 
A. I don’t know—they are just about the same. 
Cr. Q. As the flag walks that Mr. Hurlbut makes ? 
A. Yes, sir. 
Re-examined : 
R. D. Q. How long have you been in this country ? 
A. 34 years. 
R. D. Q. Did you work at this kind of work in Germany ? 
Objected to. 
A. No, sir. 


Mr. Wirt recalled by defendant: 

Q. Mr. Hey asked you whether one of those floors that you laid 
in Milwaukee was in the room where there were tanks. Do vou 
know what is meant by that word “tank ?” 

A. Those big tubs. 


(Signature waived and same stipulation as before.) 


247 JOHN Pretscn, called by defendant, being sworn, testified ° 


A. I live in Chicago, and have lived there about eleven years; 
before that I lived in Germany. I am 42 years old. 

(). W hat 1s your business ? 

A. Bricklayer. 

(J. What was your business in Germany ? 

A. Bricklayer. 

(. Are you engaged in laying cement floors or sidewalks ? 

A. Here in Chicago? Yes, sir. 

(. How long have you been engaged in that work ? 

A. About ten years—nine years. 

Q. Did you do anything of the kind in Germany ? 


Objected to. 
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A. No, sir. 
Q. I mean laying cement floors ? 


Objected to. 
A. I laid cement floors there; yes, sir. 
248 It is here stipulated that objection of the plaintiff’s coutni- 
sel to what was done in Germany applies to all that testi- 
WmOnY produced Ol) the part of the defense. 


(). Kor whom are you at work in this city—for yourself or some 
one else? 

A. For Mr. Hurlbut. First, for Jenkins and Selby, and after that 
for Perkins and Stevenson. 

(). Howslong have you been working for Hurlbut 

A. About three years now. 

(. Did you do any of this work in Milwaukee, or were you pres- 
ent at it‘ 

A. Yes, sir. 

Q. Do vou know whether Jenkins and Selby were at work under 
the Sehillinger patent ? 

A. I guess so. 

(. What work did you help do or see done in Milwaukee for the 
Phillip Best Brewing Co.? 

A. Nothing. 

(). I thought vou said vou were doing work there ? 

A. I was working in Milwaukee, but not for Best Brewing Com- 
pany. 

Q. What work did you do in Milwaukee? 

A. Laid a malt floor there for Asmuth and Kraus. 


4 


Objected to as Immaterial, 


Y. What are they ? 
\. Malsters. 
Q. When did you do that work ? 
\. The last time I was there was last winter; it 1s last winter. 
). Who sent vou there to do that work ? 
A. Mr. Hurlbut. 
249 (). Was he the same person that did this work in the 
Phillip Best Brewing Company ? 
A. Yes, sir. 
Q. Did you see any of the work that had been done for the Phillip 
Best Brewing Company ? 
A. I was there once and saw it after it was done. 
) Do you mean at the sidewalk or in the malt-house ? 
A. I was at the malt-house, and I seen the sidewalk, too. 
Q. Did you see the work that had been done by Mr. Hurlbut, of 
which Mr. Miller and Mr. Witt have spoken ? 
A. Yes, sir. 
(. Did you recognize the work as done by Mr. Miller for Mr. 
Hurlbut? Did you know it for their work ? 
A. I guess so. 
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Q. What was the way in which you did your work for Asmuth 
and Kraus? 
gerne to. 


Just the same way as Miller. 
: Made it in sections with seantling ° 
A. Yes, sir; laid a seantling, filled it up, moved it out, cut down 
the edge, and worked it up. 


) 


Objected LO as improper, Incompr tent, and irrelevant, and to all 


testimony relating to work done for Asmuth and Kraus for the same 
reason. 


(. You answered just now that vou did your work the same way 
that Miller did his work; tell me how you know that. 
A. I heard George Witt’s testimony Just now. 


Counsel for plaintiff makes further objection that the witness is 
testifying from hearsay 


200 (). Could you tell by the looks of the work on the malt 
floors of Best Brewing Company whether it was done in the 

same way that vou did this at Asmuth and Kraus’ ? 

A. I guess so. 

Q. Could you tell, do you think, by the looks of it, whether or 
not it was Miller’s or Hurlbut’s work or done in their way ? 

A. No. | 

(). Did you notice this sidewalk in front of Phillip Best’s office 

A. Yes, sir 

(). Do you know by the looks of that walk, by seeing it, how it 
was laid? 

A. No, sil 

(). Have you ever seen John Miller, the witness here yesterday, 
lay sidewalks’? 

A. Yes, sir 

(). Have you seen him lay cement floors ‘ 

A. Yes, sir 

(). Have vou worked with him when he laid them ? 

A. Yes, sir. 

(). Do you see this model of sidewalk here 

A. Yes, si 

(). Please hal at that model and see whether or not that 1s ac- 
cording to the shape and form of your blocks that you make here 
in the sidewalks. 

A. Yes, sir; just the same. 

(J. Look at the model of the frame that is here, marked “ i and 
tell me whether that is of the shape and form of the frame you used. 

A. Yes, sir; the same exactly. We have one left-hand and one 

right-hand frame. 
25] (). What is this—left or right hand? 
A. Right 

Q. The left-hand frame is the same thing, only the slope is to the 

left? 


} 


} 


*) 
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A. Yes, sir. 


(). Do you know whether the blocks in Milwaukee, of the side- 


walk there, have beveled edges like this,or don’t you know ? 
A. No [ expect threat all them frames We have he If they were 
made alike. | have see] no other frames here. 


(). Did vou see, in Milwaukee, any of the frames used there by 
Mr. Miller? 
A. No, sir. 


> 1 . + = ; 1s] 
(). Did you use, in Milwaukee, any frames and lay biocks like 


A. No, sir. 
() What tools did vou use 1n Milwaukee ” 

A. Just a floating board, plasterer’s trowel, and brick trow 
(). You used no parting strips, then 


A. No, sir. 


4 , } 1] + 2 . ' } , 
7h ‘ | - rrT1 Liat ’ ” ' { ] > o> 8 
() I will ask you what you call this picce Ol WOOUd, Tarred A. 


A. Parting Strips. 
(). W hie re and when do you use parting Strips / 
A. When we lay the Sid wal 


, «s y ‘ , « ’ alle all id ; ; 1,] > yf i] ,* ' ? ’ } 
aD If Vou lay ra | srdewalk all of one piece, [1k Cemnent HOOr, tnen ae 


f 


you use parting strips * 
A. No, sir 


(). Ilow long after the cement floor was laid in Phillip Best’s malt 


u 
louse did Vou see 1f 7 
‘ don’t know how long after. 
202 (J. A year—two or three’? 
A. No, sir: it was in the same year, I guess; I don’t know 


exactly. 
os adh , 7. : 
(J. What was thi object of breakIng down the edge of the section 


that was alre: iV rade bet ‘e 1] iit n the materials r the new 
bait ci cirveady 1 { Clore Vou put Oil waa ' materia ‘ ri Lif Ai ' \\ 


A. I wuess we have to see that we Met if LIight—no « rack, no JOIN 
it water comes not throug! 


i (ri) 
aR Pee bls a 
(). In laying floors as vou and Miller laid them, do you try to 
. ' 1] - 
have the DIOCKS 1 the floors Or do you trv to make Lali one SOlld 
+) 
Dass : 
\ \W rey { | a (re f t | ll ae ¢ 
fA. etry as vood as we Cab to vet iItali ln one 


Q. When you lay blocks in sidewalks with Miller, and as Miller 


] : } } } 
does It. do you trv to have thr SO bloeks So vou can take one out DV 


‘ Fs . —s : 1] ca . 9) : 
liself Or Make 10 all SOLIAG togethe 
= 3 co ie he 3 é 
A. Make it all solid together. 
. ] } ] } . ° 4 17 , 
J. So ar as you could see DV the [|ooks of the s1rdewalkK 1 front 


> 


of the Brewing Company’s office in Milwaukee, were there used in 
making it any strips put down between the blocks ? 

A. No, sir; nothing between them. 

(). Do you ever use strips put down between the blocks‘ 

A. No, sir. 
(). Did Miller ever use them that you know of 
A. I never seen him. 


+) 


=> 


— eccekn a te + koted dations 
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Cross-examined 
Cr. Q. Did you lay any sidewalks in Milwaukee when you was 
with Jenkins and Selby ? 
A. No, sir. 
Cr. Q. Only in Chicago, 
y 45%, A. Yes, sir. 
Cr. Q. You worked for Perkins and Stevenson, too? 
Cr. Q. What kind of work did you do for them 
A. Laying sidewalks 


LOI Salve 


1) () W nat Was the difference’ 
f the stone were straight down; we put some tar 


] : ] ] 
| hem—put if lown to the bottom: it extended two 


— 
w< 
f 


| pel DeLweel) Lhem ; it a i i 
— | , | 
rr thre Inelie = ab ve tne store \fter the stone was hard we took 
- } } } 
a trowel and cut it off on LOp of them stones 
> ._ 4 _ ‘oy . . * 
,, 4 '% 7 '% . st - . | . yi? ‘ si? ‘7 rf ? 
R. D. Q. Did Hurlbut or Miller or yourself do anything of the 
7 5 iia ) 
enone 
A. No, sir 
» 7 a (== ] Gf 4] er sith Dat D foe 7 
R. D. Q. Could vou tell by the looks of the sidewalk laid in Mil- 
}. } : , - j . ae ‘ wail -™ 
WaukK es Lhnat vou Saw nh front of the brewing Companys othice, 
, i 
} , i . ° 
vhether ere Was anvthing of that kind used there 


tinued by Mr. SMITH 


VD <A Piiias 
}? 1) { } } + ¢ ’ f 147 t +4 «| sy ft ‘ ; ? ] Was 
. SLOW ) \ Pia j WV LWO pieces ee | Lill, ADOUT a root LON 
and two and a half or three inches wide, one edge of which is turned 
, " " ' ‘nn 
} t 7 ‘) ‘ > } t ‘ ae" >t? . 
Ove] mout a quarter of an nen, and | ask VOU ll YOU have evel 
ae ee . a are es ee 2 hy 
seen such tlhns bettors lt) Tse IM iaVINY SIGe@WailKsS alia, 1{ SO, d+ 


Rh. D. Q. How were those tins then use 


R. D. Q. Those were laid with the broad part on top of the stone ? 

A. Yes, sir. 

R. D. Q. That is, of the stone block that was completed ? 

A. Yes, sir. 

R. D. Q. How far down did these tins turn over the edge of thy 
' 


completed block 
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A. About the same—just about the same as this; sometimes a 
little wider. 

R. D. Q. How much—dquarter of an inch ? 

A. Yes, sir; I guess. 

R. D. Q. Do you use those things at all now, or does Hurlbut, or 
does Miller use them ? 

A. No, sir. 

R. D. Q. Did Hurlbut or Miller use tins or other instruments like 
this at the time that the work was done in Milwaukee for the Brew- 
ing Company ? 

A NO, sir. 

Recross-examined 


&, 
ODD Re-Cr. QO. Did Hurlbut or Miller use an instrument lke 


ret. al 7 ° 
; . ‘ } ‘ . 2 t } } , 
A. Thev use 1ust the same as that is now 


(Parting strip, letter A 


~ i 


Re-Cr: () With the hooks on it? 


> ri } : - ! » 7 ai 
ve-Ur. (). he hooks TO dowh vetweelh the LWo DLOCKS 


, : : it hay _— ae ' ) 
Re-R. D. XJ. About how far do these hooks, as they are ealled, 
} ] > at - 4 } 

ret . £9 ? 

i 


project helow thy, 
\. I guess pretty neat half an inch. 


- . 
signature waived 

- ee ’ j } } is ] ‘ } : " " . >. ee a. . 

206 J. 3. lt LEU A ealled bv defendant. bel ng sworn, te stified : 


A. I reside in Chicago; I bave lived here something like 26 
years. 
(). What is your business ? 
A. Making cement pavement for the last number « 
Q. For how many years have you been connected with that 


I years. 


work ? 
A. Altogether ten vears next June 
Q. Running back for a period exceeding ten years? 
A. No, sir; a little less than ten vears. 


(). Did you haveanything to do, and, if so, what, with the eement- 


work done at Milwaukee for the Philip Best Brewing company, of 


; 


which complaint is made in this suit‘ 
A. Yes, SIP. 
@. What was your connection with that‘ 
A. I contracted to do the work there. 
57 Q. With the Best Brewing Company ¢‘ 
A. Yes, sir. 
(. Was that contract in writing 
A. It was a proposition accepted by them, with their signature. 


*) 


Q. What was the proposition ‘ 


} 


nN 
] 
i 


> 


or oral ? 


+s 
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A. To furnish all the material and lay the work—the floors in 
the malt house. 

(2. Anything else? 

A. For a certain price; furnish all labor and material. 

Q. Did you have anything to do with the sidewalk, too ? 

A. Yes, sir. 

(). What was the agreement on your part as respects the side- 
walk ? 

A. We were to lay that and furnish the labor and material. 

(). What was defined as to the character of the work you were 
to do? 

A. It was understood it should be clean sand and gravel and 
English Portland cement. 

(). What was said, if anything, as to the manner of doing it? 

A. I had represented we should lay it a regular thickness; in that 
case two and one-half inches thick. 

(). Was anything said—and, if so, what—as to the nature of the 
process ? 

A. No; only I described the way it should be done to them; not 
In a written proposition, any more than it should be two and one- 
half inches thick. 

(). Did you do it as you had told them you were going to do 
It? 
258 A. Yes, sir. 
Q. Were you present in Milwaukee at the time the work 
was done? 

A. Yes, sir: I was there every week. 

(). Wus it done by persons under your employ and directions? 

A. Yes, sir. 

(). Beginning, if you. please, at the work at the malt house, on the 
several floors, state how that work was done. 
A. We had timbers two inches or more in thickness. 

Q. And what did you do with the timbers ? 

A. In laving the first section or strip we would place two timbers 
off about four feet—thev usually lay from four to four and a half 
feet—in width across one side or length of the building, and from 
that timber we place another four or four and one-half feet from it, 
so that in laving the first section we can rest our straight edge over 
the two timbers in order to make the first section level, as there 
would be no rest for the straight edge next to the wall. The wall 
would be on one side and the timber—two and one-half inch tim- 
ber—would be on the other. 

(). A line of timber ran across the room ? 

A. Length wise. 

(). And these two lines would be laid four or five feet apart and 
parallel to each other ? 

A. Yes, sir; we only filled the next one to the wall, filling in be- 
tween the wall and the line of timber nearest to the wall first; then 
we moved the timber. 

(). After doing that ? 

A. After that we filled with the coarser material and rammed it 
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down with wooden or iron rammers made from eight to 
259 fifteen pound weight—compact it—so after being compacted 

the lower strata would Le some half inch or less below the 
LOp of the timber. We immediately follow that with a finer coat. 
It may follow in a minute—the man that is ramming. It 1s all 
done at once—that Is, struck off with a straight edge over the tim- 
bers. 

(). ls this upper coat so soft as to be shoveled ‘ 

A. We handle it with a shovel in a plastic state; it is about the 
consistency of thin mortar used by plasterers. 

). And it is so nearly liquid it will settle down as you put it in? 

\. Somewhat; but we strike it off immediately. 

[In order to level 1 
Yes, gir; we level | to the hight of the timber. 

. W he n you have got ihe first section, which, I understand you, 
runs across or le noth wise the whole length or width of the room 
and is about four or five feet wide, finished, what do you do next ” 

A. We remove the timber which surrounds the outer e dge of this 
first section, leaving the second timber to strike off a level against. 
(Q. When you have removed the first line of seantling that leaves 
a vacant strip four or five feet wide between the completed floor and 
and the second line of scantling, does not it? 

A. Yes, sir 

Then what did you do? 

A. The first move, then. 1s to break down thre edge of the work in 
laying floor-work; it is usually done with a shovel going along and 
cutting it down irregularly 

(. For what purpose ? 

A. So that the material in the next section will act and combine 
with the aivst. 

260 (). ms it your object, then, to lay these pieces in a solid 

that sh: il] lie on the floor sepa- 


, 


( 


mass, or lay them in sections 
rate from eac ‘ Ot the 7 
To lay them in a solid mass; we would strictly avoid having 
it otherwise, if possible—that is, we avoid having any joints or 
cracks whatever. 
Q. What is the particular reason for avoiding joints or cracks in 
these floors 
A. For the benefit of the business of malting: those floors were 
laid for the purpose of maltin It would be desirable to have them 
as nearly air and water tight as possible. If it had leaked the 
water would have been taken from the grain, and it would injure: it. 
Q. You were therefore very desirous to avoid all cracks and leaks 
in this floor? 
A. Yes, sir; we were very particular. 
Q. After having broken down the edge in the manner you speak 
of what did vou do next? 
A. We filled the places between the timber and the finished work 
In a similar manner to the first, ramming and striking off as before. 
Q. Does this process of ramming down the material placed upon 
the bare floor crowd and press that material into the completed 
pavement? 
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A. It does. 

(. And when you put on that upper coat do ycu do anything at 
this joint or line of the frame-work ; and, if so, what do you do? 

A. No; we do nothing,only spread the material about it and over 
it with the straight edge, filling any joints, and in finishing with 

the smooth trowel we smooth over the two as we work, it 
261 being in a soft stage; still we can smooth it, perhaps, after 
not Ilving more than an hour or two. 

Q. You speak of using a smoothing trowel. How do you use that— 
flat, level, or edgewise ? 

A. We could use it no other way than flat without being injuri- 
ous to the work. It is a regular plasterer’s fine trowel—steel trowel. 

(). You use it in the same Way a plasterer does to smooth ever the 
work ? 

A. Yes, sir. 

@. When you have finished as many sections as you ean do ina 
day do you break down the last section done during the day ? 

A. Notalways. Weusually leave that with a square face, although 
in cold weather I have had it broken down in a house that was done 
in Peoria—in the winter time, particularly. 

i. What is the reason for the difference in your actions ? 

A. The reason for leaving It is to havea Square surface to com- 
mence again in the morning. Setting somuch overnight we could 
not rub the two together; we could not finish the older work again. 

Q@. If you can do all of the work on one floor in any one day 1s 1 
your preference and practice to do so ” 

A. It would be: yes, sIr. 

(J. You wish, then, to avoid rather than to leave these joints ? 

A. Yes, sir. 

(). The floors, then, in Milwaukee were made according to this 
process and with these objects In view, were they 4 

A. Every one that I had anything to do with. 
262 (). Which floors are these in the defendant’s buildings or 
property < 

A. All the floors in the house ealled the malt house, on the north 
side of the street from their office—in the corner building there. 

(). When was that work done? 

A. Two years ago. It was commenced two years ago the first of 
last May, in ihe malt house. 

Q. Did they have any other work of that kind done after that 
that you know of? 

A. Yes, sir; we put down a floor in their office building. 


(). Was that done in the same fashion ? 

A. Precisely the same as in the malt house 

(. What else? 

A. Wedone the footwalk in front of their office—sidewalk. 
@. Any other work ? 


). 
A. There was a small piece of work put around the fountain in 
the president’s yard, near his house. 

@. Any other? 

A. I believe that was all that was done. We done the floor on 


are ne Oe ka 
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the ground in the kiln-room, which would be the continuance of the 
ground floor in the malt house—north end of the malt house. 

(). How was the sidewalk laid ? 

A. That was what we call ornamental work; in colors. 

(). Meaning by that what? 

A. It was laid in sections showing two colors alternating and the 
blocks diamond-shaped. The blocks were not diamond, but they 
were What we call diamond-shaped pavement. 

(). They were squares, then, with the angles diagonally 
263 opposite, laid lengthwise with the sidewalk ? ~ 
A. Yes, sir; or lengthwise with the street and building. 
Q. According to the plan of this model that is shown us here‘ 
\ Yes, sir. 
). In‘white and black, or nearly black ? 
A. Yes, sir. 
(). flow were those laid ? 
\. They were laid by having what you call a zigzag frame cor- 
responding to the line. 

Q. Was that frame of one piece of wood ? 

A. No, sir; it was made up different from that; 1t was made of 
different pieces, although of that shape and style. 

(). Kastened together in this form ? 

A. Yes, sIr. 


@. About how many angles were there—interior angles—in each 


of. 
frame ? 

A. Three, I think, in that side; that would make a 12-foot frame ; r 
those blocks, as | recollect. are four-feet blocks, not four feet square, “ 


but four feet diagonally—four feet from point to point. We use 
what we call right and left frames, as we always do; this would only 
represent the right frame. 

(J. You mean this model marked B, here? 
A. Yes, sir; would represent only half of the frame to do the 
work, but a similar one beveled the other way would be used when 
this is drawn out to form the other side of the block. 

(). These frames are used for what purpose ? 

A. They are used for holding the material in proper line and 
place, here, so as to form the desired block. 
Q. Beginning at the end of the sidewalk the blocks that you would 


i. 
first make are of what shape ? 
264 A. They are what we eall the half block. 
(). Triangles ? 
; ’ 


A. Yes, sir; V-shaped. 


Q. Are the sides of those beveled or are they perpendicular ? 


Q. J 
A. The front sides are beveled. 
Q. The back or base of the triangle rests against the board at the . 


end of the sidewalk ? 
A. We begin next to the building and work towards the street ; 
that line would be the inner line of the sidewalk or the wall of the 


house or fence. 
+) 


Q. The next course of blocks would be of what shape ‘ 
A. Squares. 
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A. The angles of this frame—that is. the exterior angles of this 
frame—rest against what, touch what, when you came to lay this— 
to lay a second course of blocks; against what do the exterior angles 
of this frame rest? 

Against the points of the work finished. 

That would leave vacant squares ”? 

Yes, sir. 

What do you do then ? 

. After being properly placed we fill the squares with material 
In the same manner we did the floor between the seantling and the 
wall. 

(). Why are these sides of the frame and the sides of these several 
blocks made with sloping edges 4 


>, 


n _ 
” Mes 


} 
i 


A. In order to make what Wwe eal] beveled blocks, SO it Can settle 
or rise up by the foundation moving by frost or other elements. 

(). When they are so made can these blocks be withdrawn one at 

a time from the pavement without injuring it ? 
PHD A. No, sir: not at all 
(). The obj et and effect, then, is to hold the blocks down 
to one level? 

A. To keep cl le vel surface—y: S, SIP. They would not become ul 
even or displaced. When the frost is Fone away in the spring if 
would settle to a uniform surface again. 

Q. Do you know whose invention that process is? 

A. Yes, sir. 

J. W hose ? 

A. My own, J. B. Hurlbut’s 
J. Is it protected by patent, as you understand ? 

2 Yes, sir. 

J. Do you know the number or description of the patent ? 

A. It was issued the 20th of April, if I remember, in 1870. 
(Shows witness paper.) 

() Look at this copy of the affidavit you saw yesterday to see if 
you Can give me the number of the patent. 

A. Yes, sir; I think this is the number, 162,172, issued April 
20th, 1875. 

(J. In this process of laying these blocks do you put any sort of 
material—tar paper or other foreign material—between the blocks 
as you lay them ? 

A. No, SIr. 

(. is it your object in forming these to keep the blocks entirely 
separate from each other, so they may be moved one from the side of 
the other, or to join them together into one solid mass ? 


A. To make them as nearly solid as possible. They would adhere 


} ' 
la. . . . . + ] " : 
more or less at first, when the material is fresh, before setting 
266 and contraction takes place , as th some instances where there 


is 
is material. where the seeond block is laid a very few minutes 

after the first, it would be so nearly alike t ) 
they don't separate ; probably not one in t| 


In some instances 

ree hundred; it would 
only be where we follow the second block immediately, two or three 
minutes after the first. 


1S—2lo 
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| 
A Just as soon as there is water pul to it We have tO Use iug- 


’ 
lish Port] ement After being mixed and wet it has to by put 
; } is ; | j } ' } . + 1% 1] } 
Im piace lintnediately. In the space of half an hour it would be 
e 
. | } 
Worthless, after water lad been put to it 
{) \\ | ‘ ? ? a i ’ 7 icy ; | 1?) +} 
<> ij if j } \ ‘ a); ft ij (LOW ] Lif t ato Vi i { PiU NS i Lilt 
: - } ' ! + | ’ + | ? 0 
SIGe@WALKS as Vou did the edges of the seetions 1 the mail house 
\ A’ | , 1 17 , 1 t ? 7?) | cy t | } It 
} { imil VY NAOCUP Ud Lidl Prd Ul o> 2a civil Lie SIGeCWaILK 1 
| ? | i ] 4 tt 4 +? Li] | 
we were lo break Gownh the eages 1t W lidd De Hi POSsiboie lo Keep thie 
} } ’ 
i Lif Stl Wah it) aan its r?) 


as strong as the other. 
(). What tools or} 


] : : '2.. 6 
the sidewatk 


;, , , | ' . s 
A. Precise] Vy the same tools that we do Mh daving the Hoors, with 
» . ’ } ' P e. 
the addi tion of what we eall a straight edge or Parting Strip 
. wf } ‘ ] zz } . } ; : a ’ ot 
2b 4 LO lay On top of the block, what we eall a straight edge With a 


note 1) 1) 1} i¢) strike oft. 
(). And also this zigzag frame ? 
rev) a } . ? i } . _— a = 
A. The zigzae@ frame used in the pavement blocks corresponds to 


] = > . ] Ms : \ ] + — 
the straight secantling used on the floors. 


> } } | } . y 5 
Q. IT don’t know whether [ asked you—do you place any foreign 
} ’ ’ } j ? 
material or substance, strips or anything else, between these blocks 
*; 


when you are forming them 
A. No, sir: none at ‘all. 
. Any tins, steels, tar paper, O1 ther thing 
A. No, si 


() Is it eunabiee LO form those blocks so that they s 


+) 


l remaln 


: 1] += . _° 
separate, or that, so far as possible, they shall unify and solidity ? 
A. We would have them remain solid, if possible—as near as may 


be. Iexperienee teaches us it will not remain so after a time 
Pas : ] ] | . ] ] Ae » of . , ‘ao 
. You find that laving the materials a little time apart prevents 
them from setting Into one mass, as a general thing ? 


A. Yes, sir; or, rather, they will after a time—a month, two 
months, or three months—show a line of separation which it would 
not do, perhaps, for the first few — at 8 
(Q. Do you recognize the materials or tools and models of tools 
here present, marked A, B, C, sal D? 

A. Yes. sil 

(). What isthe article marked “ C?’ 

A. Merely a foundation for making a model of the work. 

The tloor underneath ? 
A. That would represent the ground. 
268 (). These strips fastened to the edges of this floor around 
represent what 


‘) 
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curb 
ry? 1} . fi ; ' i 
(). lhe pDlioecKs with Lijé bevel: 1 ¢ oO ~ represent the ICLU 1 | bloeks 
ler’ 
OnLY Lhney are STaLliel 
, , 
\ i hese 2OCKS are smaiier 
, » 4 4 ‘ = 1? ‘ 
(). Theframe B—is that a true Imitation, on a smaller s of t] 
_— a a ‘> 
Irame vou use 
a Pes : ’ vs 1 : { | a re oe ms - —— 
A. Yes. sir: of one-half—that is. for thre rivhiit-hand Irame hie 
7 ] , , , } | : 
bevel Ol} Live otmner slide woud bevel] Unde! 1 revers prada Lbhal 
1} 4} 1} P . TT : 1] ' 
would run under so this would not ris is block would rept 
s 
} , : eo , ' . 
sent the block. It is so thin vou would not notice it 
' —_ } } ) 
(). It is wider on the top than on the bottom 
> | ? . = } 7 
A. Right the revers [tis longer on the bottom than it is on thr 
17 
lop and it eould not raise 
reer ' > = oe . = 4 ) 
(J. nen one bIocK May ve set W lel at thie bottom 
ei . > on 
A. In one direction it is wider and in the other it 1s narrower. 


() At the bottom ? 


} } 
OU WAY eal! the two ends 


4 
| 
A. Yes. sir. 
(). In other words. the block would be square on the top and not 
square on the bottom’ 

A. Yes, sir. 

(. Tell me, what do these six bits of rubber with diagonal ends 

ae. } ’ | 

this model of the pavement repre- 


sent ¢ 
9 . } 
269 A. It represents what we call the parting strip, and that a 
straight edge. 
? 


such size as vou use here 


s that a real parting strip of 
kas been used in our 


. I ° ‘ 
A. Yes. sir: I reeognize that as one 
work, marked Exhibit “ A.” 


—s 
ed 
— 
~ 
os 
a 


() 6) 
i <4 ; 
A ’ eS. Bis t | ne ha speen 1n work two or three Vi ars. 
| } . . : ° 
t | 7, With a strip ol rubber laid 


anuliacture 


| 
) 
| 
? 
A. Yes, sir. 
\ eh mn. . : 9 


() nd how is this used in your m: 

\. It is laid along the line of the block last made. 

(). With the rubber at the edge of the last block ? 

A. Yes, si 

Q. The flat pieces of iron projecting over it and outwards by the 


< 

A. Certainly, as you see there: it would project a sixteenth of an 

Inch, which would bea detriment tothe work. As you see, it Is laid 
lj correspond with the 


in on the line of the work, and this line must 
line of the work. 

(). You mean the line of the parting strip 
| with the line of the finished cement blocks? 


activ 


must correspond ex- 


= 1 } 7 
A. Yes, sir: no nN the ] 4 Lto tne side ol the olnt. 
= | ‘ 
(). Pressed b CK Irom th é 
\ Yes. gs) 
! , i] } } ! } a, 
() ss) Liye rite s it + ¢ } a LA t } ay ‘ pore Of] rhe blo K 
4 
A. 
240 () W hat re | se part y Strips tor ¢ 
’ | | ) | ? 
\ Lhe ire { Oo L work aireadady finished also the 
' | + | ; ++ , “ ; " 14°} , , i ‘ + 
ruDbDeE] Oy) 1) aJf Coil] S i ‘ iit ia ‘} if i jid a Stitt SLE. 
from intermingling yr togvethe! 
I i + j + 41 © y 
() Is the rubber I 18) » pressed down PtoO Uli surface of 


A. Onto the surface. but n 


*e 


A \ferely LO ta lt) 7 from slippine back they would 
have thre same result. and | have found it better to put them on the 
back side: Ib IS Not nece ry nn facet Vi \\ rked two or thre SeH- 
SOLUS without US1TNYO then 1} | i | -1tSf thy }) Lit} Strip without Those 
hooks—just puta weight them 

| 

(). Was there anv pur} ect to leave, by means of those 
hooks a hole at thi | tion of the bloeks ? 

\. It would show mark when itis withdrawn \s we run thi 
trowel over the Joint When I buy them I eall for about 
25 to 50 to the ineh, 2F fat ech in thickness. so they would not 
mar the block mu 
« You GO] lesion f Or to leave lh les but rathe LO fil] 


pressing the work togethe 
} i. ’ . ] ] 7 ] 
(). What S tine | ! Cl) | ePWOrkK done D Vou hn the 
Way you have deserrbecd ana the work done under the Schiiingel 
. . 4 
‘ ff ‘ : - i | ; 
patent, as VOU UNderstanad [ 
Obiected to as improper and incompetent 
é>™ . j } i 4 ‘ . 
27] \. As I superintended ler that patent one season fol 
i i 
? } ’ . 
SeVeral TONS, I ( I K Ww Lher>re Is q 11te a dif 
erence. 
L’] ) 
(J. \\ bbe y) Wiis i} 
, ‘ — > . , 
A In the vent LOge an }t} Inti son Trine 1nd CL eetover 
) , | — e 
(J »\ Wil 1}) +> i \ ] } t SFalvred 
Y 7 
\. J. D. Deereet wv r mat rand I took his place ] was 
] } 4 | i} ‘ } ] ne 
hot emploved by eithet ee rs of the Schillinger Company 
. ‘ ‘ A . 
‘ ? } 
| | 
but LOOK his p1ace 
| 
() 1)) ] ‘ 1} ’ ] } | , + | ? , ‘ 1 .- 
l¢] YOUR UG a | \\ \ { i i  { i=Qii 4 reN 
} , , v , + } 7 
; . . * , a | 
LOOK l | ] \\ rK, SUPPIVINYE Lie vanes With materiai 
. > 4 7 ] < = } ‘ | 
contracting tor work, meas Wine WOrrk KCCPI Bu ie aeceounts at the 
othee 
} . ' 
() Did VOU St now L Was dol 


(). So. are vou or are you not familiar with the process of the 


work under that patent 
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A. Iam familiar with it; ves, sir. 

(). Just state, 1f you arte , how that was done. 

A. They used zigzag frames, quite a similar one in laying this 
ornamental work, except they were square edges, not beveled, and 
after completing one row of blocks or sections they immediately put 
In, next to the work finished, a strip of tar paper projecting down- 
wards to somewheres near the depth of the work and above the work 
an ‘hh or more. 

Thus se — iting t 


Ye 


Recess to 2 p. m. 


} 


- Pads -_ | , ») 
he blocks from each othe 


ZP.M. 


Examination of Mr. Huritput resumed by Mr. SMITH: 


Zia (). Returning to the question of the exhibits presented here, 
what does this piece of wood marked D represent? 

A. What we eall a straight edge for striking off the surface of the 
block—leveling it. 

(). What is the notch at the end for? 
A. That corresponds with the thickness of what we call the part- 
Ing strip running on top of the work. 
() And allows the end of the straight edge tO pass over the part- 
ing strip without raising the upper part of the straight edge above 
the level of the blocks? 

A. Yes, sir: that is designed to do that. 

(). In passing the straight edge over the fresh material with the 
not = moving over the parting strip, what does the other end of the 

aight edge rest upon ? 

4 Upon the forming frame or scant 
Q. Did you become, in the time that vou worked for Schil 


a 
d their claims? 


Company, familiar with tl 
A. Yes, sir 
. Were you at work with or under Jenkins x Selby ? 
A. I was engaged by that oe amet J. D. Decreet. Jen- 
kins and Se Iby were wh: at constituted the company. 
Q. Do you remember their caltine it “ Schillinger Artificial Stone 
Company,” operating here in Chicago ” 
A. Y Cs, SIT. 
(). W hat other differe nee, if any, was there betwee n their processes 
and those you now use 
The paper was left in the joint, and after the work became 
hard it was necessary to send a workman to trim the paper down 
to the level of the surface of the walk. 
(. What were the claims then made by the company? 
273 What rights and processes did they claim as owned by them- 
w 4 


selves or secured to them by patent: 


+) 


\bjected to as incompetent and immaterial. 
They claim the paper strip between the blocks for separating 
the blocks—claimed it made a water-tight joint, and that a block 
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270 Q. Have you ever used the tar paper or other material placed 

between the blocks since leaving their employm« nt and the 
employment of Jenkins and Selby ? 

A. In superintending work for Perkins and.Stevenson for two or 
three months at onetime a year after [ was connected with the Schil- 
linger Company, they used or brought on the ground f 
al steel strip to insert in the place Of baper, ren Ving it when the 
blocks were finished and closing up the joint after taking it out. 

(). Since that time how has it been ” 

A. I never used anything in the joint. 

(. What vear did you last use anything between the blocks 
A. In the year 1874 for Perkins and Stevenson 

@. Are you now at work for yourself or for some 


~~ 


Mmpahny or 
+ . 


\V ly , } . . . - ] a . ‘ hes 
A. e have been Ineorporated rece nuy. 


. : } . , 
(). You are at work for a corporation in which vou are interested 
A. Yes, sir. 
( he name Is what 


). 
A. Portland Cement Paving Company, Chicago. 


). Did the use of the Schillinger process leave tight joints be- 
tween the blocks or open joints ? 
A The V were closed up against the tar prcd po r’. 
(). What object do you keep in view as to joints in laying block 
or other pavelne nt ? 
A To Phi inufae Lure or lay one bloek close as may ve to the othe r 
is close as possible. 
leave joints or leave no joints ? 
A. To leave no openings. 
Was that your plan and intention in the laying of the 
work you have referred to in Milwaukee ? 
A. Yes, sir: it was. 
Cross-examined : 
Cr. Q. Are you the J. B. Hurlbut, defendant, in the suit of Schil- 
linger against J.B. Hurlbut ? 


Yes, 
( 


Cr. 2. head you are defendant It) the Same Cast in which the In- 
junction wi as argue d before Judge Blodgett vesterday ” 


A. Yes, sl 

Cr. Q. por you did this work in Milwaukee for the Phillip Best 
Brewing Co.? 

A. Yes, sir; contracted to do it. 

Cr. Q. And you agreed to protect the Phillip Best Brewing Com- 
pany against the charge of infringement in t i 

A. Nothing said about it. 

r.Q. Has there anything been said since the commencement of 

this suit ? | 

A. No, sir. 

Cr. Q. Nothing whatever ? 

A. No, sir. 

Cr, (J. Did you authorize the publication in a Milwaukee paper 
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of a statement that you would defend the parties in Milwaukee for 


whom you should work 


A. Yes, sir. 
cr. (). And thre Sill witnesse Sare prod luced he re wliose aftidavits 


I 
’ . } v. ’) } ' eT of 14 > + 7 t tT “ls > 
were used 1h the 1niunction motion vesterday . 
he } 
A. Some of then: ves, si 
~~ } | | — ° 7 : ‘ ? ‘ 
Cr. Q. And the same exhibits or some of them are prod iced here 


that were used yest rday ? 
A. Yes, si 

Zhi Cr. \) Hlow Long did you say you have heen engaged in 

this concret Pavers Lit work. You represent d the Schillinger 


patent in June, 1873, first, and with that company you first learned 


in relation to this conerete aide genau work ? |! 
, . ’ } > } ] ] . ; : 
A. Yes, sir; I had seen it laid considerable the year before, and 


was conversant with the manner it was laid in Chicago. 

Cr. Q. But your _— personal acquaintance with it dates with 
your commencement! ith the Schillinger Company ¢ 

A. Yes, si 

Cr. Q. Subsequently you were connected with Perkins and Steven- 


Son ? 


A. For a short time; not to exceed three months. 
Cr. Q. Then you started business for yourself? 
A. Yes, sir; business in which I was interested. 
Cr. Q. Under the name of the Portland Cement Paving Company 
A. Yes, sir. 

Cr. Q. Who composed that company besides yourself ? 


A. In the first place it was to have been Phillip Wadsworth, al- 


v4 


though there was nothing printed, but being a dealer in cement he 
fin: lly substituted William P. Dickenson, who was connected with 
their house indirectly. 

Cr. Q. Was it an ordinary firm partnership ? 

A. That is what if resuil lted i Lh: al the start if Was to be Incorpo- 
rated, but 1t was not until now. 

Cr. (J. Since when has it been Incorporated ¢ 

A. ‘The papers have been returned from Springfield recently. 

Cr. Q. Who constitute the company now ” 
278 A. J. B. Hurlbut, D. N. Hurlbut, and George R. Knowl- 
ton. : 

Cr. Q. When were the articles of in re gon filed ? 

A. Some two months ago, or about two months, I should judge— 
or six weeks 

Cr. Q. When did Dickenson’s connection with the company 


A. I think in the month of July, 1875 

Cr. Q. From July, 1875, up to the time you sent the articles of 
Incorporation tO Springtield who was connected with the company 
beside yourself ? 

A. My brother, indirectly —that is, he had some means In 1t—my 
two brothers and myself 

Cr. Q. The business of the company was the laying of this cement 
work ? 
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A. Yes, sil 

Cr. Q. And, as I understand you, you laid two classes of sidewalk— 
pavements ? 

A. Different stvles and colors. 

Cr. Q. You laid what are termed flags, and also diamond blocks 
In colors ? | 

A. Yes, sir—flags: three years ago this fall. 

Cr. () Please describe how you laid t 

A. ‘The same way as the malt floor, except we kept the joints up 
full, and sometimes COM presst d the line of that joint by a V-shaped 
strip—bore it down the 16th of an inch or so—a piece of board 
brought to an edge, and just the edge depressed down in the work, 
showing a lin 

r. \. Is that pressed along the straight edge, or is it of sufficient 
width to extend across the flag and fin place of the union of 
the two blocks, and then sunk in the 16t] ) part of an inch ? 
219 A. We SOTLIV¢ times laid ra | strals ott edge aCPross and pricked 
where we wanted to lay it. Insome instances we draw a line 
right across and run a trowel over it 

Cr. Q. That alone suffices to make a joint line? 

A. Yes, sir; when it is new it would show right away it was in- 
te nded Lo be b loe ked off. lt has no other purpes sf 

Cr. Q. When the blocks separate the cracking follows that line? 

A. It would if we put this line over the place where the scantling 
is removed; if it 1s a quarter of an inch away it will not. 

r.Q. Do vou bring it right over where the timber is withdrawn 

A. a sir; where the timber is removed from 

Cr. The er ackin: oy follows the jine? 

A. ie follows where “the material was parted on the fresh line that 
controls the Crac king, whether there is any mark on the surface or 
not. 

Cr. (). If there is a mark on the surface you always secure a true 
and accurate joint where the cracking takes plac . 

A. The line has nothing to do with the crackin 1g 

Cr. Q. As a general thing, you make the TH directly over the 
separation ? 

A. We have done it that Way and without any. I prefer not to 
make any. 

Cr. Q. But I understand you to say you didn’t make, generally, 
this line directly over the place where the scantling is removed. 

A. Our endeavor is to make it over, but if the workmen do not 

get it exactly, then it shows a mark line and a shrinkage Joint. 
280 Cr. Q. Did you see the pavement made for Hill, corner of 
Chicago and Dearborn avenue’ 

A. Yes, sir. 

Cr. Q. Was that pavement laid by your company ” 

A. Yes, sir. 

Cr. Q. In that pavement the joint is marked? 

A. By a line drawn across and pressed down. 

Cr. Q. That line was made directly over where the joint was ? 

A. Yes, sIr. 

19—215 
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‘ . . . , 7 
(‘'r. ©. It was, as a matter of fact. made so 
A. Yes. SIr: as li¢ arly as nay be. 


Cr. Q. sth you examined that pavement since it was laid? 

A. No, sir; not particularly. 

Cr. (J When did you see if last ? 

\. Not since it was laid 

Cr. Q). In Oetober ? 

A. Yes, li 

Cr. (@. You laid a pavement like that in Milwaukee, on the prem- 
ises of ESI Dre wing € OM pally 

A. No, sir; I don’t know as it was like that 

Cr. | mean the pa ivement around the founta 

A. I think that was de] sm witha V-shaped strip. That is my 
recollectjon 

Cr. Q. Was not that the way this pavement on Chicago and Dear- 


s is 2 herr pall ss = : , } _ nace } ‘ 
A NO, SII Lhnere Was a little cord drawn across, and a Lrowel Tull 


over It to press a down. 
) [n the Milwaukee pavement the line was made by the V strip, 


28] A. I think it may have been; I know we used it at differ- 


ent times. 
('r.(). You are satisfied there was a line of some kind made 


ir; I believe there was, to the best of my recollection. 
Cr. Q. Who was that worked for? 
Capt. Pabst ordered it 

Cr. Q. For the brewing pe: ning | 
A Cannot siiaieanaailoas whethi r there Was a separate . bill made for 


| 


t; I think they kept the account separate; [ may not have 


+) 


been paid separate 
Cr. Q. Were you paid by the Best Brewing Company for that 


A. | presume I was. 

Cr. Q. State your best recollection. 

A. I do not remember whether there was a separate bill made or 
not; my best recollection is the book-keeper or secretary took the 
time 1t amounted to and kept it se parat as I remember, but in payv- 
ing me I think the vy gave me a check for all. 

Cr. Q. Of the Phillip Best Brewing Company ” 

A. Yes, sir. 

Cr. Q. Who did you make your contract with in doing the Work 
for Phillip Best Brewing Company 


+) 


Cr. Q. The same one you did this other work for around the 
fountain ? 
A. Yes, sir; the proposal was accepted in the name of the Philhy 
Best Brewing Company 
Cr. Q. But the negotiations were had with Pabst. 
282 A. Yes, sir; he contracted for that around the fountain af- 
terwards, at a different price. 


~~ 


ones caereb ceadormannnninte . 


om 
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Cr. Q. Take that fountain, and commence from the beginning and 
describe how that pavement was laid. 


4 


Objected to as irrelevant. 


} 
‘ 


A. My recollection is Pabst had his carpenter place some timber 
around it, the width of the walk from the curb of the fountain—straight 


’ 
im, © SE 
? 


pieces running parallel with the straight sides of the fountain—the 
space may be three or tour feet wide—and Wwe put across scantling 
é "g> filled } " ’ | a} ’ {yay ~ + , . . ‘ } . ' . a - 
ais We hie Line WOrK diOngy, tOul reel O] more, ana kept marKS where 
those scantling were removed from. We proceeded to move the tim- 
| a a | an . } } ray 4 
bers back and Nii until 1t was all completed. Phen this \ -shaped 
] : | } } ° 
marker was pressed into the line where the timbers were removed 
from to the width of a 52nd or 16th of an inch, for about an eighth 
of ali ineh toa L6th of an neh deep: pore ssed the mate rial down In- 
a 
stead of separating It 
Cr. Q. The lower course of that walk Was COM post d of sand, gravel, 


‘) 


and cement ‘ 


, 


Cr. Q. Mixed about one to seven‘ 
Cr. Q. One part of cement and seven parts of the other ? 
A. Something like that. lt may be one to sIx. 
Cr. Q. And that was filled in the mold and then tamped down 
compactly ¢ 
A. Yes, sir 
Cr. Q. Then the upper course, a half an inch thick, was floated 
On top ? 
ZL50 A. Yes, sir 
Cr. Q. That was composed of half cement, half sand, and 
water to make it plastic ? 
A. Yes, sir. 


Cr. Q. Then it was smoothed over with a surface float or straight 


A. Yes, Sr. 

Cr. Q. And when partly set the long scantling was removed to 
the size of the next block ? 

A. Yes. SIr. 

Cr. Q. And that was made in the same way ‘ 

A. Yes, sIr. 

Cr. Q. Now, you spoke of a tamp or rammer ? 

A. Yes, sir. 

Cr. Q. That was an implement by which this stuff was tamped 
down ? 

A. Yes, sIr. 

Cr. Q. Suppose that this V block here marked B is the edge of 
the completed block f 

A. Yes, sir. 

Cr. Q. The rammer is compacted all through the mold ‘ 

A. Yes, sir. 

Cr. Q. And along this line ? 

A. Yes, sir. 


? 


; 
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Cr. Q. Of the completed block ? 

\. Yes, si 

Ur. Q Until it is Cd » to the same thickness of the coarse 
material im thie mpleted | 

A. Yes. si 

Cr. Q Then thi | ; floated in and smoothed the same 
Wa V then Liiis LUC] I isl ] DeVei. \OU SAY. Is run ACTOSS the 

line 
284 A. No, s 
2 | \) |) (] VV I tha = ( intlins Was removed 


Cr. Q. low thick do vou say the upper course was 


< 

} | . ; 

» 4 ; ? , 
have dese! CC LY OF Ce@eMenNt IN I 


Wa kK f 


Cr. @Q. But experience shows that along the joint here, or where 


Pia , : 
‘ ~ 
t | At . bh] f ,) | Trig? tfiyr«ft +}, | } + } ' WweoN | t lana ae the 
Mme UWO VUIOCNRS COTII ( iC] thalt Lblall Aa UERt WCAKCS price Lid it 
ay | ‘ >} ] . , >> " ’ ? ¥ T ‘ "2 ae oe ’ : i 1 
MOCK ANVWHECI LiiV. ¢ iC h I” TAKReCS Place It Will USUATTVY COInNe Il 
' + 
‘ . 
‘ Te» ' -, ‘ ' ¢ , igt * } | > 
thre lott PbIStLCad OF} ii] iUiic UI Lia PP LOL IN 
| 
A. It spreads ther m thi itraetion 
A 
4 , , ; 1 , " 
* sy f " he ; " a f , j '% ' ? » § ‘ry ' ff) fy Wa" She 
{ a () Ana i ¢ 7 i i «i »T i ‘ r 4 ri¢das Up Lbrouge ti Lii¢ iilieé Uppel 
COUTTS 
A. The upper course is parted in the same way. One sets before 
a” ‘ 
Lhe other 1s tl \reaso not adhere 
' ? } } 
. , { | ; . ¢ 
Cr. | N ) OU Sd C] i Ll it Vaik WMAad In front oO} the ofhies 
y » 2. , 
t)i thy¢ Ly ela ( oO} | i \ 
Her ‘ \ 
Se) \ 1 - 
5 . | 
» : » F ? 4 ’ , sir 
Ur. Q. ah what you term diamond work— 


. ’ } ] + ; gs ] ; , 
Ps | \) Hay VOu @Xa I | rootwalik sInee lt Was lald 
A have Dass ve ] Lb woe] Ol Limes 
‘ . ' } | . . | 
Ur. YQ. Do you KnOW tue condition OF 1t at present or when you 


A, Yes, Sif . they show the lin 
Cr. Q. Joint line? 


A. Yes, sir. 


a” 
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Cr. Q. And I understand you to testify on your direet examini a- 
tion that only in one case out of three hundred did they separate 

A. It is very rare. They don’t separate only whe n laid at the 
same moment. 

Cr. Q. It is not the intention, when laying these diamond blocks, 
to lay them at the same moment”? 

A. No, sir; it is impossible. 

Cr. (). As a matter of fact, the success of these walks is due. in I 
great Ineasure, to the separation of the blocks ? 

A. It may be termed so. 

Cr. (). Has not experience in the use of cemelt walks demon- 
strated that clearly as a fact” 

A. Yes, sir. If you wanted to lay a walk a mile and a half long 
you would not expect to keep it together without a break. | 

Cr. Q. You would not want to lay one a quarter of a mile long, 

either ? 
256 A. No, sir 
Cr. Q. If aslight tendency only is given in the formation of 
these blocks LO control the separation on the line where the blocks 
are united or weakened, such tendency will usually control the erack- 
Ing, will It not? 

A. I don’t know as | understand the question. No: if won't 
control it at all—no mark or cutting to the depth of a half an inch. 
[t will come exactly on the line where the timber is used. ‘The 
lower course being made of gravel, and that being parted on a 
straight line and not inte toe ked, as in the main body of the work, 
the contraction is sure to come on that line. If you make this little 
mark on the surface a quarter of an inch on the one side of that line 
it will show two joints. I was not speaking of making a mark di- 


rectly over where the timber Was removed. f we make the mark 
a little to one side the —_ will have 1 lothing to do with or control 
the cracking: there will be two apparent Joints or two mark joints— 
two lines. One would bie a separation and the other would not. 


The mark would be no separation. 

Cr. Q. What do you — the mark for? 

A. To show, for the time being, it was an imitation of stone. It 
is of no benefit and me not so good. We make no mark in about 
nine-tenths of all the work. It has been colored work, and we never 
have made any mark on that work. Workmen many times like to 
have the work show the imitation of flag, and they make that mark 
and make it over the line of where they move the timber back. It 
Is not a necessity. 

Q. Then, I understand you, “A” is one of the regular parting 
strips which you use in practice 


287 A. Yes, sir; we give it the name of part ing strips—parting 


colors. It is aad on the surface of the bloek 
r.@. Your foreman, Miller, testifies that on some of your part- 
Ing strips the projecting hooks projected to the extent of an inch. 
- : 9) 
iS that so: 
A. I don’t know what he testified to. 
Cr. Q. As a matter of fact, did you use strips? 
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A. That proje ected down lower than that? 

'r. QM. Yes, sir. 

A. I have ordered those pieces, I think, every time, and u 
several hundred of them. I have had those pieces. as I remember, 
an inch or an inch and a quarter square. The projection was just 
“as much thiis Vay as that befor It Was be nt to Ah te in the re: conse- 
qu ent tly that Is about ra | full-] neth piece. It projects down, We cal- 
eul: ate. about three- loliths below the rubber. Wore or less—three- 
elohths of an inch. 

Cr. Q. In all of the work which you do or did in Milwaukee for 
the Best Brewing Co. were the same courses of material used—that 
is, the lower course with the fine upper course, tamped down ? 

A. Yes, sir 

Cr. Q. Have you examined any of this brewery work since it was 
done ? 

A. Yes, 

Cr. Q. And do you find that these bloeks have separated t 

A. I find there 1s an opening—more_ particularly where we 
left of] for each day's work—where We left the edge square, We 
laid no blocks in the brewery. 

Cr. Q. Sections? 

A. Yes, SIP. 
288 Cr. Q. Were there also openings on the ends of the sections, 


A. the wall, 

Cr. ©. [ understand these sections were laid right across the 
room ? x 

Ur. (). W ere there some ene Ope nings, too ? 

A. The Vv lad from one side of the hou se to the other: there were 
no cross-pieces put across during the process of laving it. 

Cr. Q. Are you certain ? 

A. gach they would only be in the way. It is possible, where 


they left off a sti Ip al night, they may have squared it up. 
Cr. Q. We re you present all the time that work was going on ? 


A. No. SIr 
? 
i 


Clr. () Is your reco] |: 


) ection entirely clear’? 

A. Yes, sir; for I direct it in every case—all the work I have 
done. 

Cr. Q. — your directions followed out literally ? 

A. Y es, SI 

Cr. (). Then is it a mistake when he testifies about there being 


cross-joints ? 


biected to, because it assumes an answer that has not been 


oven. 

A. He was mistaken, unless, as I say—it — oeecur once In 
three days or once a week—they didn't prt hen 14 would show a 
straight line there now where the v left at aie 


Cr. Q. How wide was that room ! 
4>© ard 2 } 
289 A. 7 leet, more or iess. 
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Cr. Q. How long? 

A. The house was over 130 feet, I think. 

Cr. Q. Do you remember how many feet of pavement you were 
paid for in that house ? 

A. I don’t remember exactly what the house measured of itself. 
Altogether there was seventy thousand feet we done, more or less. 

Cr. Q. Can you testify positively that the tamp or rammers were 
used in the malt-house work ? 

A. Yes, sir; alwavs in the lower strata. 

Cr. Q. In this Phillip Best job t 

A. Yes, sir; we never put down any work without using it. 

Cr. Q. These little pieces of rubber which are shown here are in- 
tended to represent on a small scale this parting strip ? 

A. Yes, sir. 

Cr. Q. The only difference is these pieces of rubber, with this ex- 
ception, has not any hooks on it? 

A. No, sir. 

Cr. Q. In this little model here the dark-colored blocks were 
marked over with lamp black after being cast here‘ 

A. No, sir; I think it was mixed in the material. 

Cr. Q. All the way through ? 

A. No, sir; the top course. [ didn’t see it made. 

Cr. Q). Is this made in more than one course ? 

A. Each eolor was made by itself It shows lines, as all the work 
does when first finished. 

Cr. Q. Are vou certain of that? 

A. Yes, Sir. 
20 Cr. (). And does your work, when finished, look ag irreg- 
ular as this along the line? 

A. No, sir; not in laying large work; small parting strips are 
easliy moved in striking off 

Cr. Q. Who made this model? 

A. Mr. Miller, I suppose. [ ordered him to make one. 

Cr. Q. Have vou ever seen diamond blocks of yvour manufacture 
taken up? 

A. Yes, sir. 

Cr. Q. Do they come up in a solid block or in separate blocks ? 

A. Separate blocks, usually. 

Cr. Q. And they were separated in colors also, were they not— 
tiat is, the white color would come up as a separate block ? 

A. Yes, sir. 

Cr. Q. And the black ? 

A. Yes, sir, 

Cr. Q. Do I understand you, the coloring is only in the top 
course ¢ 

A. That is all. | 

Cr. Q. That is caused by mixing a little lamp-black with the fine 
material ? 

A. Yes, sir. 

Cr. Q. When you mark off with a trowel, as stated before, what 
kind of a trowel do you use—an ordinary brick trowel? You spoke 


} 
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some time ago about laying a stri ne across and then runn ing a 
trowel across to depress it In along the line; what kind of a trowel 
was that ? 

A. It may be a brick trowel or a smnoothing trowel. We used it 
flat on the line to press the strins 

, .¢ 

201 A. Yes, s 

A. Sometimes plastering coarse material, leveling it around, get- 
ting it ready to tamp. It does not cut much figure in laying ce- 
ment paving 

Cr. (). Does it cut anv at al 

A. ‘T4 ley Can get along without using it, and t hey have, mat ly 
times, when they forgot to bring it 

Cr. | -, Did they use a brick trowel on the Phill p best malt-house 
floor? Can you testify they did not use it for getting a joint in the 
malt-house floors? 

A. I would discharge any man for doing it. I can testify that | 
never saw it done 


('r. QO. Can vou testify 1t never was done ” 


4 
| — ; ik . oy T ] 4 | _ . ' *t? , 
A N 0, SII hever saw 1t done: 1t W ould be an mnwury tot he 
work he object is to make it without any lines o1 lOlnNtS W hat- 
. | | : , ; , 
ever—i1n a malt floor and any flvo1 
Ye ] . } . , * ] » A 3 - >. . 
Cr. Q. lf understand you to say that Portland eement sets, or com- 
. ' . ; »¢ § 
mences to set, aS quick as you put waterin it: 
. 
A. Yes, sir. 
™ Doe all ta ll . pia — 
Ur. or that reason vou have to work 16 very Quick 


7 
A. We usually get it in place and finish it as soon as may be. 
| 
4 


om 


Cr. ! 
are striking off, don’t it‘ 

A. Yes, sir; commences to stiffen 

Cr. Q. And as soon as you get it struck off and remove your ma- 
terial from it, it immediately commences to harden from then on ? 

A. Yes,sir; of course it don’t get very hard in one day or in two 


1 you get it in place it commences to set while you 


days—not hard enough to bear the weight of a person at all. 
29? It gets hard enough to walk on in three days—sometimes In 


two days 
Cr. Q. Is this model A a full-sized parting strip, such as you use 
on actual work’ 


A . Yes. S] of hat 1S. f | |] SiZe of that S] Le of bloek. That is one of 
} ] ° } ' . hs 
the very shortest probably the smallest size we ever laid in frames. 


Cr. Q. This is chamfered off—a rabbet formed in it for the recep- 
tion of this rubber strip ? 
A, Ye 5, SIF. 


‘ | ] ° ° | , . , 
Cr. Q. And when this 1s placed on the work it comes down snug 


ht line on the edge ? 
ight line already made 


— 


Cr. Q. And makes a strat 


& 


A. Corresponds with thestral 
; ’ ’ } 


Cr. Q. Out of the block already completed ? 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 153 


De 


A. Yes, sir; the work is all the time below this; this has nothing 


to do with straightening the work. 


Cr. Q. That is covered entirely by the mold ? 
ee a 
A. Yes. SIF ; the WOrk 118ell. 
Cr. Q. In other words, the straight edge of the work already 


> 7 e ] ° ; 

formed Is covered by the Straigtil edge ol the mold 
\ ‘i : : . ] ne r ioe . es Ls + +] ‘¥ I ? a —— ’ sry | + J, . 2 4 b tad 
4A. es,Slr: to bring the work to the right height, and the bdbear- 


ing on the parting strip more essentially 
-) pane t | i 


Cr. Q. And this notch here in the straight edge is cut at sufficient 


le t | | allow . vy .} t 4 te I ' +?) + } : mae taltaane a a ot ry 

aep i O aLliOW | if noteh iV taKAt iid vide LILICALICSS Ol Lilt parting 
_ ‘ } > ai | . "| } “* " ] + = " ] a ™ a 4 

Strip, and become perfect flush with the frame and the work al- 


ready formed ? 
A. Yes, sir; the straight part should rest on the line of the work— 
different from floor work : we use no not 
rr. Q. The other exhibit would probably represent what you use 
there ? 


A. Yes. SIT. 
2993 Cr. Q. And on floo k that takes « he work and 


— 
~ 
te 
= 


the scantling in this one? 

A. Yes,sir; we pay no attention t. The workmen strike 
across the two sections 1n finishing 

Cr. @. In your diamond blocks, when you remove the parting 
strips, you press Ih some of the same material of the LOp ( irse 1th 
the little aperture made by the hooks 

A. We don’t press down 

Cr. Q. Do you press toge ther? 

A. In bearing upon the work it closes. 

Cr. Q. Closes sideways? 

A. Yes, sir 

Cr. Q. What is your opinion in regard to that sidewise closing ? 
Dor S the material adhere ? 

A. It would adhere to the newer block and not to the other 

Cr. Q. It would separate from the other’? 

A. The older block baving commenced to set, they dont act to- 
gether. 

Cr. Q. Then, practically, so far as the points go, for an inch and 
one-fourth or one-half in width at each end of the block, to that ex- 
tent the blocks are separated at the outside? 

A. No more separated than thev are clear down through. It 

1? } } - ,-. ’ » } ' } 
would be just the same—the line diverges there—it would take the 
plac e of the timber. 

Cr. Q. Asa matter of fact, is the upper course united all the way 
across and including the place occupied by those points? 


i) ; : | } } } i | . e? 
A. hey touch—the two bDiocks toueh ali the way across 
= > | . ) j | ) 
oF an BD But this space comes petween, all the same 


i 
X 
994 A. That space; the line diverges there. It would help to 


2 i 
: | - ’ - dite } ° 41 ; : , ¥ , oO 
bind 1t irom cracking, li the was any alliierence. 
Cr. @. Atthat polnt where it diverges there isas pal ition effected 


. — - - of 4 n? ] P 7 i | & 
by a sharp Instrument, ana that Is the NOOK. 
A | Dat don { separate it anv more than the stone itsell separates 


20—2I5 
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it the entirelength; being iron, it would be the same as the material 


itsell Lo separate if 

o- ry | ] , 4 | = 7] . > . : \ + | . . se 

Ur. (J. Phen there would be no more s paration there in that case 
, j , , . " . . . 
than there woul be ll a plece of tin like this was put in and then 
removed ¢ 

If t} +] — +} | eau 
A. i the other was immediately shoved Up 
ur. Gs. Phere vould be 1 


. , ‘; 
gO separation 
” 


( Fe (). As a matter ot fact. thie re Wou : 
’ } ; . ] i } | . . 
lr thod Vou ¢ mMpioved bnban) there was in the method Where t hae tin OT 
] Os . } . SL i] + = } 
steel parting Strips Were used, provided that Lhe material Was lmme 
. } 
' 
7 


qgdiately shoved ul 


’ I } 17 . ’ . : : — ? G ¥ . | : 
A. I don’t KNOW, realiv: il goes GOWN a quarter oO! Loree -elohths 
. ’ . . n . . . 
} , : , +7 - > ' ’ ‘ f y*a + | } 
of an inch; 1t would be different from putting a strip the whol 


j ? ? ’ ’ 8 ad 
Cr. @. [do not refer to putting a strip down the whole width of 
, , | | 
the block fhe projection of this plece of tin or tlange Is rout the 
} 
same height or di pth as on your parting strip 


wise and the new block finished up against it, then this 1s 
> e ea :, a9 } ] one: 4 } ) " ] As } 
ZW) removed and the yornt smoothed up iS vou Would do it with 
, —_ . } ' 4 | ) 
your parting strip, what would be the difference then 
\ Nothine materia) Tree ee a A, a ae a, 
‘ : ‘ VJ phils PLLCALE pial A it iS put ly) Lhere WilCH) ji > Rae ae biG) tita 
. i 
‘ Te F ere tate ft | | Yr 4 “sy 17) tt] 7 } v; Oo} | ¢#h,, . 
alia Prascl SLILLE il ay rig agalhist LAe TPONM mone ease. and roe an \ [— 
ID Lo ’ Dio a - — 
second—bearing against the stone, it cuts no figure in the produc 


tion of the joint. The joint would come there anyway, if there was 

a square face to the stone. | 
Cr. QO. Sof 

substantial d 


auras practical results are coneerned, there would be no 
ifferenece between the two methods? 

say neither would control the cracking. 
“En 


x aul do S$ not answer my que stion. Would there he. So far 
as practical results AT ¢ coneerned, any substantial ditt renee between 
the two methods ? 
A. No difference, so far as the size of the one corresponds to the 
other. [don’t know as I can figure out to a hair. 
Cr. Q. What is your best judgment on it? 


( hy ected to as Immaterial. 


A. In the one ease one sets into the stone—one sets on the line— 
one would have a tendency to interlock and strengthen, the other 
would be on a straight line. One would overlap. 

Cr. Q. Will you explain to the court just to what extent your 
parting strip—the projecting hook—would set into the stone 

A. About the thickness of it—25th part of an inch or thereabouts. 

Cr. Q. Setting your parting strip now on the corner of your 
296 model and run a straight edge along the same, will you please 
look at it and see how much it varies from getting on the 


+) 


edge. 


I 
Je 
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| A. It may be a 20th to a 25th of an inch. 
Cr. Q. It may be a 52nd of an inch? 
| A. | think the steels are about 25 when they are new. 
Cr. (). They are a trifle thinner than an ordinary knife blade ? J 
| : A. Yes, sir; an ordinary fruit-knife, for instance. 
| Cr. @. You say you have examined the foot-walk in front of the 
hillip Best Brewing Company’s office and find that the blocks have 
Se} irated at the joints ? 
A. I did not know that I had answered that question. I have 
7 been over it. I was over it shortly after it was don I don’t know 
whether it is separated or not 

Cr. Q. Are you now testifying that you do not know whether it is 
separated or not? 

A. | thor ott you nD eant the rPOuntalnD [ have not iced that if sepa- 

rates, as it usually does. It can be taken up in blocks if we can get 
Into one edge 
Cr. J. By commen iy at the « lore Liv separat blocks can be re- 
noved ? | 
| A. Yes, sir; I have in many Instances, and relaid them 

Cr. @. Then, when you want to take out a block to replace and 
re pralr It VOU @an do it 

A. No. sir: not out of the center. 

Cr. Q. If you begin at the sides you can take it away and then re 
pla it by putting 1n a new one? 

A. Yes, sir; or you could break outa block and put in a new on 

Cr. Q. Without injuring any of the others ? 

« A. If you begin in the center and chisel it out. 
29 Cr. Q. I understand you that you have laid work under the 
Schillinger with tar paper in the joints’? 

A. Superintended the work. 1 used to see it laid every day for 
Se Ve ral Phe nth 

Cr. Suppose this model here was filled out with bloeks laid 
unde} hie Schillinger patent, with tar paper between rong and they 
were freshly laid—you wanted to remove the middle block, how 
would you do it? 

A. I don’t think you could do it while it was fresh. The design 
might be to lay it soit could be done. It might not have been laid 
accurately enough so it eould be done. In that ease you would have 
to chis out the cente + hock if you want to renew it. They contend 
they can do it, but r have never seen it done. 


f 


4 


* 
be 


Mr. Tt 


Cr. Q. Supposing a diamond 
illinger patent and the pave 
removed from the cent 
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Cr. Q. Would there be any trouble in 7 out one of the side 
blocks Or end bloeks of the Schillinget py ivement ? 
- It could bi 
.Q. And I understand you to sav that, commencing on the 
aan edge, your diamond blocks can be removed ? 
A. Yes, sir; several months after they are laid. It would be dif- 
ficult at first, when it Is new. 
298 Cr.Q. When your diamond blocks are laid, the first row 
laid in the mold are often completed before the adjoining 
blocks are formed if 
A ; Yes, S] a thi suriace Is finished. 
Cr.Q. And the edge where the frame is withdrawn 1s straight 
and quite smooth ? 
A. Yes 
Cr. (). And 1s set compactly togethe rt 
A. Yes. | 
Cr. Q. And in laying what are termed flags the work 1s done in 
the same way, substantially 
A . Yes, sir 


Cr. Q. And, with the exception of cutting the edge with a shovel, 


done from the outer cane. 


A. Yes, sir; the cutting with a shovel is merely breaking down 
the edge. I may state further—I don’t know but [ did in the ecom- 
mencement—we have laid floors without breaking down the edge 
by not filling up to the timber into four, six, or ten inches— cutting 
down the edge. ‘The workmen commenced that way of doing in 
order to make the material combine Where we don’t fill Up to the 
timber it leaves a ragged edor always to lay up to agaln. 

( iT. (). Ye yu] made all Gi tlida \ if Ol VOUT OWT) beha lf nt he 1} yu ne- 
tion proceedings ” 

A , Yes, S] r 

Cr. Q. And does this statement occur in that affidavit: “ That in 
1874 he invented certain improvements in the method and devices 
ol laying concrete pavenn nts and floors, for which he obtained 
letters patent No. 162,172, dated April 20th, 1875; that since 1874 all 
pavements made by him have been made by the use of the devices and 

by the method or process shown = described in his said pat- 
299 ~~ ent, and in no other way, in laying diamo nd block pavements; 
that in laying square block or imitation of flag pavements and 
floors he has used seantling and joists for a mold instead of the \V- 


, > ’ , } . 
. ‘ . . ol? . ig Posy ttrr F 4 Pe lareh ie . . ] o 4 . +) 
shaped Ol half MOGs SHOWN and adeseriped 1n the patent f 
i 


} ; } ] 1 , a5 
Cr. Q. And were the floors which you laid for the Phillip- Best 
° | } a. } . : La Pe ) 
Bre wing Company tala Ul Way stated ih the amdavit 
: ” 
\. Materially laid in same way, of course 


Nae . ] : — a , Ces Se ee Se i , , _- 
Cr. Q. As I understand you, from your testimony here, your idea 
that concrete in setting shrinks 
4 o- » * — “ . ‘ +4 . ee , ; 1] — 7 ‘ ,* 
A. Yes, sir; 1t contracts after a time; I cannot tell in what time. 
. : >ene : > st eprariia ha daanhla ama $3 : * ol — 
In eolde} weathet! It would be Gdoubie or more times than when laid 


in hot weather. for the reason that in cold weather the material is 
1 
l 


contracted and in warm weather it expands more or 


ess 
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Cr. Q. And the experience which you have had in laying side- 
walks convinces you that you are correct in this idea ? 

A. In what particular idea ? 

Cr. Q. In regard to shrinking. 

A. Yes, sir. 

Cr. Q. — effect of the weather, &e.? 

A: —_ S] 

Cr. Q. joe such experience enables you, also, to construct your 
pavement in order to avail yourself of the cracks mentioned and to 
control the same to the extent of getting a practical and successful 
pavement ? 


A. Yes, si 


Re-examined bv Mr. Smiru: 


B00 R. D. Q. Tell us what the facts are in regard to the fresh 
cement adhering to the pavement previously laid, so far as 


you have not explained it. 


The first coat being laid some half an hour, more or less, be- 
fore the second block, the first block has already commenced to 
crystallize and set, and it leaves a much harder surface than the 
new blocks, of course: the new block being in a plastie state still, 
it does not adhere to the first strongly. The first block having a 
comparatively smooth surface—the material being of gravel, and 
cement enough to fill up the interior—leaves a comparatively 
smooth surface to the first, all the particles of sand and eravel be- 
Ing parted On a straight line, consequently all the adhering proper- 
ties would be al! that was given to it from the new block laid 
against it. The old block would not impart much, if any, adhering 
qualities. The blocks would adhere more or less for some time. 
The separation may be caused by the ground heaving or frost, or 
contraction by setting. 

B.D. Q. I understood you to say yesterday that you had _ pur- 
chased all this thin sheet iron which is used as hooks on your part- 
Ing strips? 

A. Yes, sir. 

R. D. Q. What is the size that you make those ? 

A. We usually get them an inch siege a quarter square, and then 
bend—turn a lip on one side of three-eighths—and drive into the 
wood, as shown on the exhibit here marked A. 

R. D. Q. That is the ordinary size, Is it > 

A. Yes, sir; full-size parting strips. 

.. D. Q. What did you mean by your answer to Mr. Hey yester- 
day, that the success of the blocks is due to the separation ¢ 
oO] A. Experience teaches us there will come a contraction 
joint on the timber line in time; it may be weeks or months 
after bel lly laid, although the jolnt Is closed and ad| eres, Inore Or 
less, at first. It would be what you would term a solid mass at firs 
In appearance. 
R. D. Q. Could that be closed with fresh cement—that crack ? 


& 


A. What crack ? 


ne 
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De 


R. D. Q. You say there is a contraction joint. Do you mean a 
erack at the line? 

A. Afterwards: yes, Sir. 

Rn. D.Q. Can that be filled with fresh cement ? 

A. No, sir; many times it is not the size of a hair; it has the 
appearance of being larger years afterwards, from chafing the 
COrhvers., 

R. D.Q. But I do not vet understand how the success of the 
blocks is due to separation. What do vou mean by answering af- 
firmatively to Mr. Hev’s question of that kind ? 

A. In laying a long walk it would relieve it from cracking Irreg- 
ularly. Ina ground spring or shrinkage 1t would naturally give 
out in the weakest place. 

R.D.Q: Would not it be better for your business and work if 


there were no cracking at all ? : 
A. If we could provide against the settling of the ground or 


heaving or frost. 

R. D. Q. But when you lay the floors of a malt-house you expect 
ordinarily to have something that will not settle, don’t you ? 

A. Wedo. On the ground floor it is not subject tO frost, and, 
being in the wails of the building, the upper floors would only be 
subject to the springing of the Joists. 

R. D.Q. Don’t you aim there to have a floor that will 


02 not have any joints in it? 
A. Yes, sir; supposing it to be a permanent foundation. 

R. D. Q. Then you would not say that the success of a floor fora 
malt-house is due to separation at all, would you ” 

A. No, sir; not at all. It is an entirely different paving from 
outside, where it 1s exposed to the elements. 

R. D.Q. The meaning, then, of your remark is that, inasmuch 
as there must besome eracking on the out-door walks, it 1s better to 

a 


have it along the lines —along the timber lines * 


A. Yes, sir; or where the timber is removed from. 

R. D. Q. What is the object of making these slight impressions, 
between a 16th and an Sth of an inch in depth, along a so-called 
flag pavement ? 

A. It is merely to—at first, when it 1s first done, 11 will look like 
Imitation of flag. A pencil mark on the top will answer the same 
purpose until the shrinkage takes place. 

Rk. D. Q. Has it any connection at all with the cracks that ulti- 
mately come” 

Objected to as improper and incompetent and calling for a con- 


clusion. 


A. Not at all. If the top coat Is not parted at all—if it was put 
on continuous over all the places where the timber is removed, the 
lower strata being parted two inches by the timber—the cracking 
would come up through the top course without any cutting or 
marks. experience has shown that in a good many instances where 
they have cut the line—where they have made the mark—out- 


——— 
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side from where the timber is removed one-fourth of an 
303 inch orso, the break would come where the timber is removed 
from, leaving the line at one side an eighth or quarter of an 
inch or so . 
R. D. Q. Does the crack, in fact, follow the mark so made by you 
in any degree ? 
A. Not in the least, unless we place the mark directly over. 
R. D. Q. Then it don’t follow it, I suppose ? 


Objected to. 


A. [t follows the line where the timber is removed from, irre- 
spective of any mark. 

R. D.Q. You make those marks sometimes, I understand you, 
with a V-shaped strip ? 

A, Y es. sir. 

R. D. Q. Of metal ? 

A. No, sir; of wood, usually. 

R. D. Q. Hlow deeply is it 1m pressed into the soft pavement ? 

A. Perhaps a 16thof aninch. (Witness illustrates.) That would 
be a corner piece. We would make a corner by beveling off each 
side. It would be something near a square, which would make the 
line nearly as broad again as deep. 

R. D. Q. You speak of sometimes using a piece of twine or string 
to make the same mark. 

A. Yes, sir. 

R. D. Q. How large rat piece of string or twine is used for that 
purpose ¢ 

A. Less than a 16th of an inch in diameter, a little larger than 
this string attached to the board C. 


Recross-examined: 


O04 Re-Cr. Q. In finishing these flag pavements it would not 
be desirable to have a series of marks running across the 
flags ? 

A. No. 

Re-Cr. Q. Consequently, knowing that these flags will ultimately 
spread, what is your aim In making that mark there—I mean 
do you aim, usually, to get it over the line of separation ? 

A. Yes, sir. 

Re-Cr. Q. Now, the indentation in the smooth upper course, when 
made in the proper place, re aves a smooth joint line after the sep- 
aration, does it not? 

A. It would make a ms - line as smooth as made. Of course, in 
~— that line would not be so smooth from wear or chafing. 

Re-Cr. Q. And you say the aim is to get this line over the timber 
line? 

A. Yes, sir; inthe inner line of the timber, of course. 

Re-Cr. Q. In malt-house floors you say there is a shrinkage of the 
timbers and joints which compose the foundation ” 

A. Settling, uniformly, perhaps. 
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Re-Cr. Q. Does that have a tendency to open the joints in the 
floors ? 

A. It might in the weaker places, both ways. 

Re-Cr. Q. As a matter of fact, does it not have such a tendency ? 

A. Ithas a tendency to crack the floors where there is any spring- 
Ing In any way—not in particular lines, as I know of. 


a) 


Re-Cr. Q. That is about the same as in overhead plastering, 
isn’t it? 
805 A. It would have al tendency to erack the floor above the 


same as cracking the plastering beneath the floor overhead ; 
jarring or a heavy weight falling on it from above, causing vibra- 
tion. 

Re-Cr. Q. Asa usual thing in these cement floors the cracking 
comes along the joint, does it not, or the point where the two sec- 
tions come together ? 

A. No; only where we leave off at night—no more apt to—as we 
make no separation in the floor during what is laid in the day. 


Re-examined: 


Re-R. D. Q. You do not think of anything else left unexplained ? 

A. Not that is material,that I know of. We have laid floors 
without ever filling up to the timber at all, using the timber to strike 
over the work. We have laid several malt houses in that Way. 
[Instead of cutting down we leave the edge raw and rough, place the 
timber off four or five inches further, and strike off, and not allow- 
Ing the material to come to the timber. That is really the better 
way. 

Re-R. D. (). The difference is that in those eases you do not fill 
the vacant space full up to the edge of the scantling, but leave a 
space a few inches between the scantling and the fresh material you 
have laid in there? 

A. Yes, sir; we have laid work that way considerably. 

Re-R. D. Q. Using the scantling in that ease, then, only for a rest 
for your straight edge ? 

A. Yes, sir; keep the floor a uniform thickness. Blocks placed 
several feet apart in place of the scantling would have the same re- 
sult to rest the straight edge upon. 


306 CHARLES Low, called by defendant, being sworn, testified : 


A. I live in Chicago, and have lived here for the last five or six 
months. Before that I lived in Baltimore and Washington—14 or 
15 vears in Baltimore and as much as that in Washington. 

J. Have you lived in Europe—Germany ? 
A. Yes, sir. 

) W here ? 

A. Bavaria. 

2. When did you come from Bavaria ? 

A. In 1850. 

How old were you then ‘ 


) ) 
< 
A. 22 years of age. 


| 
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Q. Are you familiar with the business of laying cement pave- 
ment? 

A. Yes, sir; they do that work there. I served my apprentice- 
ship at that in Bavaria. 

Objected to as improper and incompetent, and all the testimony 
of this witness is objected to for want of notice in the answer. 

Q. What can you tell me about such work done in Bavaria ? 

A. Wehave done that work in different places—in Nuremburg and 
in Munich, Bavaria. The place I could not tell you exactly. Of 
course at that time I was not the boss; I must go where he sent 
me. 

(2. Did you work in both of those towns 

A. Y es. sir. 


(). Did you do much of this work, and how much ? 
A. Yes, sir; laying pavement and plaster walls just the 
oU7 same as here pretty near. The building must be all plas- 


tered ; 1t is done and laid off in blocks on the pavement as 
well as 1n the house—on tlhe floors In the houses. 

(). How were the cement floors laid at that time and in those two 
places in the house? 

A. One time in different colors and another time we laid them in 
large flags—just the same outside on the pavement 

(. Was the materials cement, sand, and gravel ? 

A. Sand and gravel; sometimes we mixed them four to one, some- 
times five to one, according LO the Process ; cure we time we take a 
little more cement; on the top always half and half. 

@. What kind of frames did you use wher > you laid them in mass 
and not in square blocks ? 

A. We had scantling outside according to the width we wanted ; 
then we got a piece of scantling and moved it from one place to the 
other, the way we were going 

(). Are you at work at that sort of thit i now its Chieago ? 

A. Yes, sir; here in Chicago; and this last five or six years most 
in Washington laying tiling; here | done work for myself. 

(Q. Have you seen work done here by Miller and Hurlbut, the 
witnesses ” 

A. No, sir; probably I see it as I walked over it; I didn’t notice. 

Q. After you laid vents or section of a cement floor in those 
cases where you did not use the diamond blocks, what did you do 
next ? 

A. (Witness illustrates.) We have our seantling according 
308 tothe width; we lay a strip outside, a piece of scantling four 
or five inches wide; then we strike off with a straight edge. 

(). You strike off the floor you have just been laying with the 
straight edge? 

A. Yes, sir. 

Q. Do you m: ake it level ? 

A. Yes, sir; for instance, I want to make this piece, I strike this 
off and finish this; then I move this from there this way. 

@. You move the scantling away ? 

21—215 
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A. Yes, sir; away from there 
(J. Do you move it away so it les parallel to the scant! Inge as if 
did be fore t 


es, SIr 


o- 


‘ae — - | ae 
na this Width of the seetion trom wher It Was bvelor 


: — } 
lat leay eS a vacant piace 
A 


straight « dor on the block of stone and strike it meht off and finish 
this 

(). You lay your straight edge one edge on the finished section 
and the oihe Pon the scanthn ao? 

A. On the seantling and pass it over the material you have Just 


putin ahd 
: ] ] 
(). Do vou press the new material Just pul 1n against the Old sec- 
tion 7? 

- , ] Mp. . 
A. Against the other seetion: ves. sir 

" ’ ° } ‘a ' : * v7 . ° ‘ « 

(). gs you leave the edge of the other section standing Up) OF break 


t down 
309 \. I fillit right plumb up; then I takea lineand line it off 
so. I mark it off here 
(). Mark it off with a line just where the scantling was before ? 


‘ ; y , 1 
(). So as to make a line on the Lop between the new and the old 


*) 
section 


ks j ¥ - ~- . - . ] ‘ 
A. A 1 KK Ind * sometimes we Make a Ine W ith a trowel or take a 
piece of string. 


(). Draw it across? 

\ ~ wa it across 

(). [low deep a line do you make? 

A pelle an cain of an iIneh in depth, and that eracks right oft 
over that line; then there is a joint there, anyhow. 

(). That is the way vou did it in German 

A. Yes, sir: and that is the Wav We do here. 

(). Then your process in Germany was the same that you emplo 
hie I 


A. The very same thing 

Q. What about the work you have done in this country since vou 
came here? 

A. In Washington, the cement-work : over in Baltimore I make 
the malt floors. 


Q. What — did you work in Baltimore ? 
} : wR ] 
A. [| made a malt floor in Baltimore nearl\ > Vears ago prob- 


ably a little ‘orhami than 25 vears ago. 
(). Have vou done any other work in Bal | 
A. Not this cement-work, except a malt floor. This other work I 
done 1n Washington. 


J 


~h 
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310 Q. What work did you do in Washington ? 
A. Tiling work. 
(). And when did you do that in Washington ? 

A. About ten or eleven years ago. 

Q. Did you do any other work of this kind in the United States ? 

A. I worked in Philadelphia. Last summer I was in Philadel- 
phia. | 

The same sort of work ? 

\. The same sort of work. 

Did you do any work in the United States of this kind before 
ten years ago. 

A. No; not before ten years ago, except this malt floor; not any 
tiling work, except ten or twelve years ago doing some work in 
Washington, and worked for Schillinger in Washington, too. 

s linger, this complainant here ? | 
Yes, sir: this very same man. 
When did vou work for Sehillinger in Wa ington ? 
[ could not tell; when he got she joke aoaeel the Capitol, in 
Washington 
M. W hat doing ? 
A. Laying down this faney work; the work cut out. 
(J. Cement pavement? 


IQ 


es, SIP. 


y 
() For the Government ? 
y 


es, sIr. 
Q. eee Is, at Washington ? 
A. Yes 
i). Tell Me about when if WAS. 


= About six or seven years ago ; itis a long time ago. 
O11] That was not in diamond-shaped blocks; in faney 
b Phe ks, Was it 14 

A. Yes, sir. 

(. Do you know whether that work was done according to the 
Schillinger patent or not * 

\. No, sir; 1t was not. 

When you did this work in Baltimore and in Washington 
and Germany did you use any kind of strips to put down between 
different blocks or sections of the pavement ? 

A. Yes, sir. (Shows counsel strip.) That 1s a strip my father 
had in the old country. I brought them here with me; they are 
pretty old strips. 

These two pieces of tin or other metal are the strips you used 
in Germany; where did you use these two pieces of metal? 

A. In Germany, and used them here. 
». Your father used them before you‘ 
A. Yes, sir. 

). Was he in the same business ? 

A. He was in the same business. He was a mason. 
). How old are these two pieces ? 

A. I could not tell you. 

2. How old do you think them to be? 


; 
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Pe 


(). But you could do your work along during the day so there 


). 
would not be much of a joint? 

A. Yes, sir. 

Q. Have you seen work done under the Schillinger patent, with 
tar paper or other material put in between the blocks? 

A. I seen it and done it mvself for Schillinger. 

(J. Did Schillings r, the complainant, show you how to do that 
kind of work? 

A. Yes, sir; he told me you must not leave the tar paper out 
Except in the Capitol, at Washington, we didn’t use any ter paper. 

Q. When you speak of the work on the Capitol you mean on the 
grounds of the Capitol ? 

A. Yes, sir; outside. We did not use any tar paper there. 


*) 


That was laid in blocks of fancy shapes *‘ 

A. Yes, sir 
Q. Did Schillinger tell you what the tar paper was for 

old that he wanted you to use ? 

A. Yes, sir; he says: “ You must use when you work—I 
don’t care where I send you, you have to use my patent; thatis my 
patent.” 

@. When he said “ my patent,” what did he show vou? 
A. The paper; he always carried the paper along. 
(). How long did you use that tar paper as he directed ? 
A. Nearly all the time; so long as I worked for him. 
(). About how long? 
A. I worked one season 1 
on the Capitol grounds and didn't use any there. 
(. Did you work for him more than two seasons ? 
A. No, sir; only LWO seasons. 
Did Schillinger tell you, at that time, what the good of the tar 


ntar paper. The next season we worked 


A. He Says to keep the blocks separat 


@. About what year was that, can you tell me, that you used the 


of 


A. No, sir; I could not tell you what year it was. 
t four or sIx years ago: 
A. Yes; eloht or nine years ago. 


1 


Q. Do you know how long it was before you did that work that 
he ¢ that patent ? 

A. No, I didn’t know anything about the patent at that time, 
anyhow. I met him and told him “that is an old thing, this — 
cement-work that has come out again,’ and then I heard Schillin- 
ger had a patent out. 

Q. When you laid your block pavements in Germany did you put 
any tar paper or anything of that kind ern the blocks? 
old A. No, sir 

Q. When you worked for Schillinger did you pull out the 
tar paper or leave it in? 

A. Left it in and cut it off. 

@. Do vou know whether Mr. Hurlbut, in the work he done in 
diamond bl« ocks, puts anything or leaves anything in between the 


blocks? 
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A. 
1 


a 


A. Not as I know of; I never seen his work done and never 
worked for him. 

(J). Can you tell me the name of the men vou used to work for in 
Bavaria ? 

A. The boss was Schaptapf ; that was in Nuremberg, and then in 
Munich I worked for one by the name of Fox. I guess they are 
long dead. 

(). Ilow many years did you work in Germany * 

A. I commenced at 13 years, and then I worked until I was 21 or 
two years old—four or five years apprenticeship—and then | got to ~s 
travel around and go in big cities and see work done there. 

J. Work for yourself? 
A. No. 
(). As journeyman for others” 
A. Yes, SIT. 
). Where did you work first ? 
A. I worked in Nuremberg first. 
(). How long a time? 
A. 1844 to 1546. 
Q. And in Munich? 
A. I went away from home in 1846, and in 1850 I came to this 
art of the country 
(). What vears did you work in Munich ? 
A. That was the first year I went away from home. 


, 


~- 


ee 


O16 (). Do you know of other work being done in Munich or a 
Nuremberg and other parts of Bavaria of this same kind? 
A. Yes, sir; plenty of work; In every city or little village I see ' . 
that work done. 
Q. Did you see that work being done and cement floors being 
laid ? 
A. Yes, sir; I saw the men work on it and traveled over where 
the work was done. 
(). It was always done in sections, and with the use of scantling 
or timbers or frames for putting the material in place? 
A. Yes, SIr, 
Plaintiff’s counsel here gives notice that on the hearing of this 
Case he will move to have the t stimony of the witness expunged AS 
to the use In Germany, on the ground that the same is Incompetent, 
and Ol) the eround that 11) regard LO the testimony n regard LO the 
work in Washington and Baltimore no notice has been given or 
foundation laid for such testimony. That the other testimony of ™ 
the witness Is Irrelevant. 
(Signature waived 
O17 Knaus MILver, called vy plaintiff, being sworn, testified: 


A. Lam 35 years old in September; I live in Chicago; I came 


here the fall of the big fire, 1IS71. 


Q. When did vou come from Germany ? 


4 


A. I eame in 186%). 
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rd. 


Q. What is your work here? 
A. Lam driving express now, but I have laid brick and laid floors 
and sidewalks, and so on. 
Q. You have been engaged, then, in this work of laying cement 
sidewalks = floors? 
A. Yes, sl 
(. How eens 
A. Different years. I worked for Jenkins and Decreet, then for 
Hurlbut; I worked for Hurlbut, I can’t tell how many years; five 
— or six; my brother next. 
Q. When did vou stop working for Hurlbut? 
A. It was last fall, two years ago—lI believe it was when we came 
back from Milwaukee. 
(). You did some work in Milwaukee? 
A. Yes, sir: | worked there. 
(). How long were you there 
A. I lived there for five months with my family—I moved there. 
(. Were you working all that time on the work of the Phillip 
Best Brewing Company ? 


7 


A. No, sir; we worked there two and a half months, I guess. 
(). What work did you help in down there? 
A. I done the finishing most of the time. 
(). What work ? 
A. I finished the top work. 

a. @. On what jobs? 
A. On the malt-house floor. 

® q. Was this all in one building? 

A. Yes, sir; it was all in one building—second floor, I guess. 
(). Did vou have anything to do with the sidewalk work in front 


of their office? 
318 A. No, sir: I was not there at that time. I had some other 
work. My brother did that—done work On that piece. 
©. Who hired you at that time? 
A. Mr. Hurlbut. 
©. How was this work done on the malt floors? 


& 
A. We put down scantling about four feet wide, as far a man can 
reach. 
(. You don’t mean the seantling was four feet wide? 


< 
A. No, sir; the spot we were working at. 
). You started at the end, or the side of the building ? 
\. Right along the side. 
J. And you laid your scantling about four feet from the wall? 
A. Four feet apart all the time. 
2. Then what ? 
A. Then when we had one row done we moved the seantling 
back; of course we had to knock the edge down to make the floor 
tight. We knocked it down with a shovel or trowel—knock the 
edges down so the others get onto it. 
Q. After you had knocked it down was the edge smooth or rough? 
A. Rough—that is, what we wanted for the other part to stick 
onto it. 
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Q. Did you want to leave a joint or leave no joint ? 
A. We always wanted it as tight as we can get it, so it don’t leak. 
(). After you had beveled the edge off, what did you do next? 
A. Put the gravel in and rammed it down, and after we 
319 had it rammed down put the fine stuff on top of it, and took 
t eds re and leveled it off the same height as the others. 


, 


a straight 

(. You took pains to level it off with the straight edge 

A. Yes, sir. 

Q. Did you put any pieces of tin or paper or other materials be- 
tween the one section you were making and ihe other section you 
had finished ? 

A. No, sir. 

Q. When you had your work done in a room were there any 
joints between the sections ? 

A. After we got through they say it cracked in some places. The 
building settles a little, maybe, then they crack. Of course, the 
floor commences to leak then, and they don’t want it. 

(). You try to make it so it will not leak ? 

A. Yes, sIr 

@. Did vou ever see work done une — the Schillinger patent ? 

A. Yes, sir; I worked on that myself for Jenkins and Decreet— 
Jenkins and Selby. 

(). What did Jenkins and S« Iby do about putting anything be- 
tween in the blocks ? 

\. You mean in making the sidewalk ? 

Q. Ye 
A. They sal tar paper In. 
‘ 
A. 


S] 
¢ 4 


(). About when was that? 
That was the next summer after the fire here. 


im. 


2. How long did you work for them ? 
A. T guess that summer and the next summer—for about two 


ars 
(. Have you ever made sidewalks for Hurlbut ? 
A. Yes, sir; I did. 
o20 Q. Do you know whether he puts tar paper or anything 
else between the blocks of his sidewalk ? 

A. He never did. 

Q. Do you know whether tar paper or any other material was 
put in between the blocks of the sidewalk on Chestnut street, in 
front of Best and Company’s office, in Milwaukee ? 

A. I saw it after it was done, but I didn’t see no paper; I don't 
believe he had any paper there. 

Q. Did you ever see or know I[furlbut to use anything of that 
kind ? 7 

A. No, sir; I never seen it. 

Q. Do you know, from having done that kind of work there for 
Hurlbut, how the block sidewalk was laid in Milwaukee ? 

A. I don’t know who you mean. 

Q. Have you worked for Hurlbut in laying these diamond block 
sidewalks ? 

A. In Milwaukee ? 
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Q. No, sir; anywhere. 
. Yes, sir. 

@. Do you know how he does it ? 

A. Yes, sir. 

Q. Do you know, from having done such work for him and 
having seen that sidewalk in Milwaukee, how the Milwaukee side- 
walk was made? 

A. I think it was made the same way that Hurlbut made it here. 

(. How did Hurlbut make those walks here? 

A. He put on these square frames, the same as you have here— 
zigzag frames. When we had one row done — put the strips 

on. 
o2 Q. What they call parting strips? 

A. Yes; we call them strips, and lay them on to keep one 
color from the other, so as not to run over. 

(). You lay those on the finished block ? 

A. Yes, sir. 

Q. Do you lay the rubber side down or up? 

A. This side down; them hooks is for catching on. 

Q. That edge of the parting strip laid over the edge of the finished 
block ? 

A. Yes, sir. 

(. After the new block was set in there did you leave the parting 
strips or take them out? 

A. We took them out and beveled it down with a trowel to make 
it even. 

Q. What did you press down with a trowel—the new block just 
made? 

A. No; both the old ones, to make them smooth ; the strips made 
a mark; we tried to make that smooth and even again; that is all 
we done. 

@. I see this model of a straight edge, D, has a notch at one end? 

A. Yes, sir. 

(). Where does that go ? 

A. Right along even with the straight ed 
edge—tit so that the bottom of the straight 
the blocks. | 

(. You see this strip marked “A?” 

A. Yes, sir. 

Q. Is that the kind of a strip you used to use? 

A. Yes, sir. 

Q. Having a little piece of iron here to hold it in place, like 

this? 
O22 A. Yes, sir. 

Q. Did you at any time in making those diamond blocks, 
or in doing any of the other work, use any tins or pieces of metal 
like the one I have in my hand here 

A. No, sIr. 

Q. Not to put anywhere in between the blocks? 

A. No, sir. 

Q. What was the shape of the sides of those diamond blocks ? 
22—21o9 


. ? . ? 
‘e—on top of the straight 


i 
dere would be level over 


170 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &€¢. 


A. That was different—three and one-half or four feet 
). | mean what was the shape of the rw of them ? 
A. We had different; we had the right and left frames; we had 
some frames turned to the right and some to the left. 

QQ. What would you call this frame B? 

A. I don’t know; I didn’t lay no frames; I only saw it done. 

(). You say some went to the right and some to the ‘i What 
do you mean—that the sides of the block went to the1 ‘jot it and left 

A. Yes, sir. The next frame you pul against here: it is differ- 
ent. The other one is just the same sizeas this; the frames are he 
ing changed over all the time. 

(). Are the sides of the block straight down or sloping 

A. Always were sloped that way. 

(). One side of the block laid would go under the block that was 
laid before ? 

A. Yes, SIr. 

(}. When you came to the opposite side of the new block how was 

that laid’? 
d20 A. So as to go under the next block that was made. Thev 
were standing out on the bottom and these were standing out 

on top, you see, 

(). After the blocks were laid like this could you get up one of 
these blocks without breaking it? 

A. I never tried ; I don’t know. 

Q. When laying the blocks did you endeavor to make those 
without joints or leave JoInts—the blocks in the sidewalks ? 

A. No: we never made joints ; we always made them close LO- 
cvethe @ 

(). — — snug up? 
A. Yes 
d. Did you | pound down the cement and gravel? 
A. Y cs. sIr. 


(). Press them hard against each other ‘ 

A. Yes, sir. 

Q. You os 9 that same thing in the floors ? 

A. Yes, s 

©. Abou yee at year was this vou were in Milwaukee ? 


\ 
A. Two Years ago last summer—lLSSQO, I believe. 

(J. When finishing your work at night, if the floor was not done, 
how did you leave the edge ? | 

A. We left it mere 

(). Did hot brea r J t down 4 

A. Sometimes we lid: sometimes we ieft it square. 

Cross-examined : 

Cr. Q. . ou did not see the sidewalk of the Best Brewing Co. laid ? 

A. No, sir. - 

Cr. Q. Ye our brother, John Miller, laid that ? 

A. He laid it; yes, sir. 

32 Cr. Q. Did you make an affidavit recently in Mr. Hurl- 
but’s suit ? 


~] 
—y 
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A. How? 

Cr. Q. What kind of an implement is this device that you tamped 
it down with ? 

(). Iron rammers. 

Cr. Q. Something like a sledge-hammer head ‘ 

A. Yes,sir; about six inches square, 

Cr.Q. When you lay a section of a floor—we will say tliis is a 
section of a floor—you fill first in the coarse material ? 

A. Yes, sir. : 

Cr. Q. Then so you havea half an inch of the fine material on 
top ¢ 

A. Yes, sir. 

Cr. Q. You take your rammer and ram the course material down ? 

A. Yes, sir. 

Cr. Q. Suppose this is a block; you ram it down here close up to 
the block ? 

A. Yes, sir. 

Cr. Q. And then this coarse material is made of sand, gravel, and 


, 


! 


cement: 

A. Yes, SIP. 

Cr. Q. About one part of cement to six or seven parts of the other 
stufl ? 

A. No, sir; I didn’t take notice. I don’t know. I never noticed 
that: the foreman attends to that. 

Cr. Q. Who attended to that in the malt house when you did the 
floors ? | 

A. My brother. 

Cr. Q. All the time? 


.< 
O20 A. Yes, sir. 
Cr. Q. Was he there all the time? 


A. Yes, sir. 

Cr. Q. The upper course is about half an inch thick in that case? 

A. Yes, sir; a little more in some places. 

Cr. Q. And that was smoothed off with a straight edge ? 

A. Yes, sir. 

Cr. Q. Now, you say the edge was broken down with a shovel ? 

A. Yes, Sir. 

Cr. Q. And sometimes with a trowel ? 

A. Yes, SIr. 

Cr. Q. That was cut down right through, straight? 

A. No, sir; we were not particular about it. 

Cr. Q. That cuts pretty nearly down to the floor—almost way 
down ? 

A. All the stones breaks out very easy—makes it rough. 

Cr. Q. The coarse stuff underneath is porous and spongy like—it 
cuts it very easy? 

A. Yes, sir; the way the gravel is. 

Cr. Q. The upper material is close and compact—that really 
makes the close finish on top? 

A. Yes, sIr. 

Cr. Q. After this floor is set awhile the joints open, don’t they ? 
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A. Different places crack sometimes when the buildings settle. 


i i 3 
Cr. Q. The crack runs along where the joint 1s? 
\. Sometimes they crack crosswis 
26 Cr. @. Usually they rack al yo the seam ? 
\. Sometime t | go 


d. 
| 
\ I neve} LUURK Ali’ ] Lice Ol that 
‘ hs ] | ‘ 
(ir. @. You cannot state positively, then 
“ o 
A. No, sit 
™ \ ‘| —o . no ‘ack across th 
Cr. @. Your idea is they would be more ilkely to crack across the 


\ (Qf eourse. ft Vy might do that 
Cr. Q. Why would they be more apt to do that 
_— :, ° : 
\. Perhaps th vould crack where we stopps lat night 
} > . 
Cr. Q. Did you s vork around Pabst’s fountain ? 
A Where Lt LS 1S that 
] } } 4 | 1 . : ° . 
Cr. Q. In his vard, there, around the fountain—in his yard in 
Milwatekee—ueross f ly fliee of the brewing company 
Obiected ri) 
47 a4 : i] : 4 
A aane i t ¢ { 1 Sil 
(cr {) Do yf ‘ i l , th { WelS If) ver ; 
— ’ 'y? ? , Bal , " ’ ] . *) 
A No sil WO » t 5 i . L bi POUNTALN se Liieé card 1) ! 
('r {> Ves 


7 “,° | ‘ i ‘ 
; oon ‘ i. z= . orl ] 
A. Yes, sir: a straight | Feo——a Plece VI ron run right along the 
‘ i : ’ 5 tun A ’ > 


‘ 
t 
‘>sp™ : . | , % 
mi ‘est iS | \\ I { 8 i@li ODI Led tO 
‘ i] , 7 , ’ a] | | ’ q ° 
. . . 3 ;y .) . ' : ‘ . . 
CO) ). In Loaese Glam ONnAG SIdewalks LiOsSe DLOCKS separated ith s@pa- 
’ ’ ’ 
rate DIOCKS altel Willi lid not thev 7” 


y And thev senarated alone t) - = 7 ere 
; nd thev separa ad aiongm the tine that 1s marked across 


’ 8 ’ } 
( r \) |) 1 | 1 evers one of} Lnese taken up? 
P : 
A NO sit 


Cr. Q. Do you know they can be taken up by commencing on the 


’ Y ° 7 
. ; ‘ ’ " t + % ilies 
Cr. Q. You havi taken notice of that, especially ‘ 
- P| 
1. No. si 
- '» 7 4 ) 
Cr.Q. Did vou work r | kins and Stevenson. too 
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q. And brewery floors ? 
A. I didn’t make any floors for them. 
Cr. Q. How long did you work for Perkins and Stevenson ? 
A. I don’t know. I guess about two summers. 
Cr. Q. And two summers for Jenkins and Selby ? 
A. I did not work for Perkins and Stevenson at all. It was Jen- 
kins and Selby I worked for. 
Cr. Q. Did Mr. Hurlbut work for Jenkins and Selby at the same 
time you were with them ? 
= A short time. 
'r. Q. Did any one in Chicago lay these pavements before Jen- 
kins and Selby that you know of ? 
029 A. I don’t know. 
Cr. Q. You have frequently seen Mr. Hurlbut make these 


<- 


flag pavements in Chicago the same as this was made in Pabst’s 
Lal rden ? 


A. Yes, si 
Cr. Q. Striking the joint line off in that way? 
Objected to as Immaterial. 


Cr. Q. About how deep is that joint line cut—an eighth or a six- 


teenth of an inch? 
A. About a sixteenth of an inch—just made a mark through. 
@. Then the cracking runs along that line? 
A. Yes, sir; it is done to make the mark. 
(). These hooks on here set down on the block like that— 
night up close between them ? 
A. Yes, sir. 
Cr. Q. That is cut down between the two blocks ? 


A. ~ Ss. SIP. 


Cr. = ‘n you finished right up to this? 
A. Yes, S 
Cr. Q. T ~~ n you took your straight edge with a notch in it, which 


rests on ‘the other block, and you float right across it? 
~* . es, sIr. 
C . That gives a smooth finish ? 
A. y es, sIr 
Cr.Q. After this stone is finished then you draw this out like 
this ? 
A. Pull it upstraight ; yes, sir. 
Cr. Q. Then you take a trowel and smooth it over again ? 
329 A. Ye Ss, SIP. 
Cr. Q. Cement sets very quickly ? 
A. Yes, sit 
Cr. Q. Portland cement commences to set as soon as you put the 
water to 1t? 
A. Yes, sir. 
Cr. Q. When the block separates afterwards, it separates on the 
line where this parting strip was? 
A. Yes, sir. How do you mean ? 
Cr. Q. This parting strip, we will say, goes right along here? 
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A. Yes, si1 
Cr. Q. Or right along here‘ 


A. Yes, sir 
Cr. (). These blocks separate on the line where the parting strip 


was? 
A. hay is not so. 
ur. 4 They V dont separate through here, but here—they separate 


along is line 
"Wy Yes, SIT. 
Cr. Q. The joint lin 
A. Yes, sir. 
Cr. (Q. In making 1 the first pl 
together as you can so the sidewalk shall always be as tight as 


Li 


? 7 ; . 
DiIOCKS, 11 


lace, vou rel them as 


—s 


close 
possible ? 

A. Yes, sir. 

Cr. Q. You understand, on 

‘ a ‘ . = - 17 — ‘ si] '’ ur ~ » ‘ | ‘ s . - wd 
it there; you know it will crack and make a joint : 
nton a di: amond side walk. 


the outset, you are going to havea 


Ol! 
oO ‘ s 
A. We never make a jo 


Cr. (). You know it will Sf a ‘ate ? 
A. Maybe the sidewalk settles down. 
IOV Cr. Q. Did you ever see one that did not separate ? 
A. I have seen it settle down and one stone crack from 


the other. 

Cr. Q. Along this line? 

A. Yes, sir. 

Cr. Q. Did you ever see a sidewalk made like this that did not 
separate ¢ 

A. I don’t know, 

Cr. Q. Can you tell me of one that did not, sir? 

A. No. sir: | wuess not. 

Cr.Q. You know that when you lay them that they will 


ie 


~ 
} | 
7 
i 


separate ¢ 
A. We try to make it—sometimes they stand two or three years. 
Cr. Q. But eventually they do separate ? 


A. Yes, Sir. 
Cr. Q. And the separation comes right along where the parting 
; 


strip Was < 
A, Yes, sir: cenerally. 


Redirect examination: 


Rk. D.Q. What do you mean when you say that the pavement 
separates along the line—along the joint line; what do you mean 
by that? In the first place we will come to the diamond block side- 
walk. Do you mean to say that these stones always crack apart or 
not always: 

A. They don’t always crack; if the foundation is solid they don’t 
crack so often; maybe they crack in a year or two. 

Rk. D. Q. Do you know whether the stones do always crack apart 

don’t vou know ? 

A. I don’t know, sir. 
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vol R. D. Q. Have you always looked at them after a year or 
two to see whether they cracked at all or not? 

A. I never took notice of that. 

R. D.Q. Did you mean to answer to Mr. Hey here that they 
always cracked apart after a year or two? 

A. I can’t say whether they do or not. 

R. D. Q. Now, in regard to that flagging work, such as you say 
was done in Pabst’s garden. 


A. Yes, sir. 


R. D. Q. After the work was done you say that a mark was made 
on the stone or on the cement walk ? 

‘A. Yes, sIr. 

R. D. Q. How deep was that mark made into the cement ? 


\. About an eighth or sixteenth of an inch. 
D. Q. A little bit of a mark ? 
' CS, sir. 
D. Q. What is it made of? 

\ piece of iron struck right along. 

. Q. Whereabouts on this garden walk were these marks 


Rk. D. Q. What was that mark made for? 

A. It looks more a flag or stone, then. 

hk. D. (). Was it made for anything else except the looks? 
A. | guess that is all. 

R. D. Q. Did the mark that was made on the top here, about an 
eighth or sixteenth of an inch in depth, do any good to the walk 
that you know of *‘ 

A. Only the looks of it. 
Doz R. D. Q. Does the work afterwards crack along the line of 
that mark, so far as you know—where you have made that 
mark ? 
\. I didn’t take any notice of it. 
.. D. Q. Did you ever see it crack along the line afterwards ? 
A. | never looked to see. 
t. D. Q. You don’t know whether it does or not ? 
A. No, sir. 
.. D.Q. Do you know whether this flagging pavement, so called, 
cracks at all anywheres afterwards ? 

A. I don’t know. 

.. D. Q. Didn’t look at all? 

A. No, sir. 

.. D. Q. Was it part of your business to look afterwards to see 
whether the pavement cracked anywhere ? 

A. No, sir. 

R. D. Q. Did the making of this mark in the flagging pavement, 
such as the garden pavement, have anything to do with the crack- 
ing of it, so far as you know? 

A. No; I guess not. 

R. D. Q. Did you mean to say to Mr. Hey that this mark was made 


se 
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on the top of the flagging pavement so that it should crack along 
the line of that mark 


‘\ 


A. I did not say so; the mark is only made there for show. We 
always make the mark right along the line; we always make the 
line where we put one stone against the other. If it should crack— 
if one stone settles—it may crack ther 

Mr. Hey: [ understand you to say you don’t know whether it 
always cracks along that line’ 

A. I took no notice [ say, so far as I know the business, if if 


should settle down one stone, if eould not erack any other place 


except that. 


1 i re ' 1] = —— ee —" » ] ,. 
R. Dd. &. It VOuIa De more tlikely LO CraCn Wilere vile new DIOCK 


4 
had been placed against the old. one 


A. Yes. sir: ri 


> ; r i a ] +] - — aAaArnaad 
R. D. Q. If it should happen to settle the other way—across the 
en a at ee rr — a oe epee ef 
other way—then the long sections InIght crack rioht adCross, might 


they wot 


33 MIICHAEL BoTz_eR sworn 


=> : — 1 ’ . { 
A. | eame to this ecitv in 1S6S8 or 1869. 


(). Have you been in the business of laying eement floors in Chi- 


— 


+) 
CAL O 


A. Yes, sir 


*2 


(). Since when 

A. Since I was foreman, in 1869, for Edward Wistemever. 

All testimony of th ~ witne SS ls objecte d tO On thie cround that it 
is Improper and incompetent, no foundation for the same, neither 
In the answer or otherwise, and counsel gives notice that on the 
hearing of this case he will move to have the same suppressed. 

| t 


- ? i ’ 7 bn. a 
Q. Did you lay cement floors in 1868 and 1869? 


x A\A | : ; hi a i i 
| | 
A Ju V ana At WUSst was the first Hoot 


(). What did vou lay, what sort of a cement floor ? 


! 
a A. Malt floor in the brew: ry—Huck’s Brewing Company. 


< 


x: i : Lt i i i ‘aALO 
} . . +o} 
A. In the elty of Chieago. 
' . la 9 
( In the roor 3) thy ehee hous ‘ 


— 


— 


) ' 

A. Yes, sir: in the cellar: t 
) What materials did 
A. Gravel, sand, ; ( 

). What was the manner of laying that floor ? 
A. I speak not good English. | 

What kind of tools did you use? 


se! 
A. Plastering trowel and all them things made for this kind of 


ley used it for malting. 


} 


——) 
* 
— 


ow 
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Q. Did you use any strips or 
A. We used strips. 
(). Made of what ? 
A. Made of small st 

three. 
(). 


. } 
rips, abr 


A. 
(). 
¥ 


7 


‘Took it outside LO lay the 
About how much of 
Two and one-half in 
How wide? 
About four feet 
How long? 


this 


elie = 
7 7 
wide 


) 
e 
A 


JOHN J. 


What did you do with the 


] 
; ™ ila" 
Lire 


; The cellar Was LoO fi eT lon: 
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‘> 


boards or straight edge ¢ 


ut like this, and scantling two by 


scanthing 


make it 


' . 
moor, to ail ievel. 


; } : ‘ 
floor do you cover at one time? 


S| 
+ - 
MOSLUYV. 


, 
ee p, 


, 7 . . 
and one-half or four. 


1g; mos scantling is about 16 feet 
long 
@. How long a place on the floor did you cover at one time ? 
300 A. As long as the floor is We finish the tloor then take 
the scantling aWay. 

(J. Take this first section you made—before you take the scantling 
away you make that Ip against the side rend of thi floor, do vou? 

A. The end of the floor; yes, sir. 
(). You lay that scan x how far from the end of the floor, 
about how far, when you laid vour strip of seantling along; how 
far was it from the end of the floor you laid the scantling the first 


time ? 
A. 


() 


x- 


About jour f et 


>} 


of scantlin 


| | ‘ 
And how long a strip of scantlin 


’ . 
iay qadown—or StI 


rips 


‘A. as the moor 1s so tone S 

Q@. You fill up this vacant space between the scantling and the 
wall, do you 

A. Yes, sIr 

Q. Do you fill it up to the scantling—clear up from the wall, all 


the wav to the seantling. 
sir fill the whole 

. Then put in the 

. Yes, sir. 

. Do you take out t 


No: we 


1 
ne st 


qdon t. 


( Put in the fine material fir 
A. Yes, sir. 
Q. Is the strip what you eall t 


. The strip is about tl 


fou r feet wide 


ne material on the te 


‘2 


1 the fine material ? 


thick and the scant- 


ng is two inches thick. 
(J. Where does the strip come, on top of the scantling ? 
y : } } > 4) ee 
A. No, sir; on the side of the fresh material. 
030 Q. Suppose that the seantling and thatis the strip, where 
does the strip go? 


A. The strip gves right on 
piece on just as wide as this 


strip in. 


@. You p 


‘ : : 
In thie strip SO, UO 


. : } 

here. and then we make another 
I eall this four feet: we leave the 
You V4 
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A. Yes, sir. 

AF Against the side ¢ 

A. Yes, sir. Then we finish the xt bloek: then we take this 
out and finish with the fine n lateral, 

The strip goes in by the side of the fine work; how deep down 

does the strip ge 

A. Clear to tee bottom of the floor. 

(). When you have Ot that done you pull 
with the cement? 

A. Cement and sand; yes, sir 

(). What do you leave the strip In there for? 

A. This material is soft. If I had no strips the corner would 
break off: that is all 


| ) ie sila: le 
(). Do you use that strip in amare square blocks alone, 


} 


rat out and fill it up 


ike that, 
or in making this floor in the mal t house ? 

A. We use the Mocks just the same if we make sidewalks with 
flagss [ use them just the same. 

(). And the use of the strip was so as to prevent the finished sec- 
tions on blocks from breaking off? 

A. Yes, SIT. 

(). When you had go 


the scantling back anot 


t thesecond section all filled up so you moved 
her four feet, did you? 


— 
a 
: 
j 


(J. And put the strip where the scantling was then ? 

A. Yes S11 

(). And so vo on until the whole floor 1s covered ? 

A. Yes, sir - 
Oot (). In laying this floor did you have a coarser material at 
the bottom, and then a finer material, with more cement 1n, 
On) the Lop 

A. Yes, sir 

QQ. Are you using this method now in making cement floors ? 

A. Oh, ves, sir; just the same. 

(). And you have used it ever sinee 1869 ? 

A. Yes, sir; every year. I worked for myself since 1872. 

Q. When you laid these cement floors did you try to make Joints 
between the two sections, or did you try to fill! and stop all the 
joints? This floor in the malt house, what did you do there about 
Joints? Did you want to make joints or take away the joints? 

A. Take away the joints; leave them off; smooth them up on the 
LOp. 

(J. What did you fill these places with where you took the strips 
out ? 

A. With fine pene sep allie and Portland cement. 


(). When you made these malt-house floors did you trv to make 
them so that they would remain in separate sections, or so that they 


would be all in one solid mass « 
A. All 1n) one solid Mass 


, 


*) 


Q. Did you make also outside walks—pavements in blocks * 
A. Yes, sir; we made it in blocks. 
Do you mean diamond blocks, such as are shown in the model 
here? 
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A. I did make some. 
Q. When you have made those diamond block pavements or flag- 
stone pavements do you leave joints in them between the separate 


blocks ? 


338 A. We fill the joints up. After this we put some strips 1m 
there and leave the aap out and put small stripsin about a 
16th of an inch thick ; leave them out and fill it up. 


(). And bow long a time i it since you have been doing that on 
these ou tside avements ¢ 

A. 1872, 1875. I don’t know exactly when first. 

(). Did you begin laying malt floors before you laid outside pave- 
ments 7 

A. Yes, s 

Q. You think you did not make any pavement at all until 1872? 

A. Yes, sir: I laidsome pavement in 1872 

a. J mean rie fore 1872. 

A. Yes, sir; I did. I was foreman before. 

(). That ae what [ mean. Did you —— any , pavement, either 
working for yourself or Westme yer, before 187 
A. We make some thing. I guess we didn't ie it outside. | 
think we made it inside of the building. I know one place we made 
it in Chicago, on the West Side. 

(). Do you remember the name? 

A. Schuettler. 

(Q. When you laid these floors of cement did you pound down the 


ad 


i 


) aa | | | ol o 
Where did you first see these strips used between the sections 


f. It was my own idea when I 
started in 1869. 
@. Do not these cement floors sometimes crack or draw apart, 
open where the strips went ? 
DoU A. Yes, sir; sometimes. 
(). Sometimes not? 

A. Sometimes not; sometimes settles ‘he ground a 

@. Did you proceed in this way when laying floors by one section 
after another until the whole floor was laid ? 

A. Yes, sir. 

(. Did you try when laying these floors in sections to keep the 
edge of the section already completed smooth and straight until the 
next one was filled in against 1t? 

A. Yes, sir. 

(). And until the next one was set a lit 

\. Yes, sir. 

How wide did you say or how thick were those strips you pu 


; 


L1ttie 


e, | suppose ? 
Q). 
In between the sections‘ 
A. + nein one-fourth of an inch thick. 
(. And running all the way across the floor the whole 


} 
." = 
‘} 


length of 


the section ! 


A. Yes. Sll 
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(). Do you remember laving any other floor in 1869‘ 

A. I laid a pavement for Downer and Bemis in the basement of 
their malt-li isc, Oot t | Park venue in Chicago, between 23rd 
and 24th streets 

Q. Did you la in the same manner and using the same tools 
as you have Di 1) di SCI NY 

A. Yes, sir. 

Q. Did you afterwards Jay similar floors in the years 1870, 1871, 
and 1875 ? 

A. Yes, sir: | d strips every veal 

(. Did you lay se years I have mentioned anywhere 
else besides Chicag 

1. Yes, sir: 3 7: in St. Louis 
d40 (). kor whom in St. Louis? 
A. Seb ler Brewing Company 

(Je Do you remember his first name ? 

A. I don’t know his first nan 

Q. When you laid pavements or sidewalks did you use the same 
kind of sti ips that yu used J the malt house ? 

A. Mostly: not every tu 

Q. Were the strips as thick as those in the malt house or thinner? 

A. Mostly Ty) : 

Q. Did you leave these strips in or always take them out as soon 
as you had got the} block or seetion laid ? 

A. As soon as th x k is finished then we take them out. 

(). And always fill up the joints or holes left with fine cement ? 

A. Fine material es, SIP 

®. ‘That is,sand and cement 

A. Yes, si 

Q. Have you had many men in your employ on this sort of work 
during these years \ have mentioned ? 

A. I had sometimes 8; sometimes 16, and sometimes 24. 

Q. All at one tit 

A. All at one til 

(. Do vou recollect what time in 1869 it was that you first laid 
the floor or laid any floor ment ¢ 

A. It was the first I laid rein Chieago. 

(). When was it hat time in the year? 

A. The first was July or August 

©. Did vou ever lay any anywhere before that time? 

A. No, sir 
o4] @. Had you ever laid any cement floor or seen cement 
floor laid before then , 

A. I guess not. I saw some in the old country, not here. 

Q. What year? 

A. 1865 LS6+4 | Saw sole n the ld country. 

Objected to; improper and incompetent. 


& 


Are thos: 
Yes. sir: 


() 


"é 


A. 


Thi ¢ 


We 


cement in Germany ‘ 


Me 


use 


} 
rt 


floors common in Germany ? 


We use English Portland 


s> vy 
Salth) 


e cement. 


‘) 


De 
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@. I mean are they much used there and many floors made in 
Germany ? 

A. Most floors for malt houses are made in this way—made of 
cement. 

Q. What part-of Germany did you see them in? 


same objection. 
\. It was in Bavaria. 

¥. You lived there, did you? 
A, Yes. SIr. 


*) 


Q. What part of Bavaria; what city 
A. Straubing and Munich. 
Ry Do you know whether those cement floors have been long in 


» there—in Germany ? 


( ‘Objected to. 
A. I know at that time, not before. I was a young man at the 


same time. 

(). Did you ever see any made there ? 

Oh, yes, sir; I saw some made before this. 

(). Did you see the men making them ? 
o42 A. I seen them at the same time—in 1864 and 1865. 
(). [low did they make them there? 

A. Most use stone—coarse stone—cuts them In pieces and mix 
them with sand and Portland cement, altogether, for the coarse 
stuff; then they put the fine a quarter of an inch on top. 

(). Make them with the same strips and scantling as you do them ? 

A. We didn’t use the strips inside; instead we used the scantling 
outside. 


Counsel for complainant gives notice that he shall move to have 
this witness’ testimony relating to use in Germany expunged under 


the ground of his objection at the hearing of this case. 


(‘ross-examined : 


Cr. Q. How many floors did you lay down in Bemis’ brewery ? 


A. Only one. 

Cr. Q. Is that in use now? 

A. No; I guess Hurlbut made it over. 

Cr. Q. How many floors in Huck’s did you say? 

A. Two. 

Cr. Q. Are they in use now 

A. No; the house burned down in 18715 

Cr. Q. You say you have laid a good many 

A. Yes, sir; I did. 

Cr. Q. How many do you think? | 

A. A couple of hundred, I guess. I don’t know how many. 

343 Cr. Q. Where are they laid mostly—what part of the city ? 
A. Most on the North Side: some on the West Side; a good 
deal on the West Side; some on the South Side; not much on the 


South Side. 


*) 
wy 


sidewalks in Chicago ? 
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Cr. Q. Is your name stamped on the walks” 
A. Yes, sir; in some places; not all. 
Cr. Q. Can you furnish a list of the sidewalks which you laid in 


Chicago ? 


A. Yes, sir 

ur. & Will you furnish rat list and have it attached LO your depo- 
sition ? 

A. Yes, sir; how soon do you want it? 

Cr. Q. In two weeks. IJIlow were those sidewalks made; were 
they all flags? 

A. Square blocks; the most is in 
t by 7. Some sidewalks is 8 feet wide, some 7, and some 6. 

Cr. Q. Those walks were made with a small thin strip between 


flags, about 4 by 8,4 by 6; some 


> 


the gor 


am 
at 


Cr 0. And then the strips are taken out afterwards? 
A. Yes, Sir. 
Cr. Q. — fine material filled 


\ 


Cr. Q. Did you make any of them and cut them in on the top 


a 


with a trowel ? 

A. Yes, sir; I did. 

Cr. Q. Between the joints? 

A. Cut a joint in, take the strip out and finish, and afterwards 
we cut the joint with a trowel; Just put the strips on and make the 

joint with a trowel. 
O44 Cr. Q. Is that the way all those flags were laid ? 
A. Mostly. 

Cr. (). Did you lay the diamond blocks ? 

A. Some. 

Cr. Q. How did you make the joints 1n those ? 


A. Didn’t make any joints in the diamond blocks; lifted the strip 


Cr. Q. Did you put the thin st rips in ? 


+ 


A. Thin strips— oer L 16th of an inch thick 
Cr. Q. Between the = rely then vou lifted them out and made 


it smooth ? 
A. Yes. SIP. 


Re-examined : 


R.D.Q. Do you believe you can give the name of every man you 
have made a sidewalk for ? 

A. I don’t know every man. ‘There is a good many I did work 
for. It is over ten years since I worked here in Chicago, starting in 
1872. 

(Witness is excused by complainant’s counsel from making the 
list.) 

I hereby certify the foregoing to be the depositions of witnesses 
taken before me at Chicago, III., at times as appears from the fore- 


‘cy 
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going record, the signatures of the witnesses being waived and the 
depositions being taken pursuant to notice and stipulation. 
Attest: FR. BLOODGOOD, 
kxaminer in Chancery. 
- Milwaukee, Jan. 22nd, 1883. 


345 And the various mechanical exhibits in said depositions 
named, namely, Defendant’s Exhibits Chesneau Model, Clar- 
idge Model, Haichois Model, D)’ Harcourt Model, Diamond Block 
a Pavement and Mold Parting Strip, deposition of William 8. Bates, 
Exhibits A BC D, depositions of John Miller. 
And the complainants, to maintain the issues on their part, offered 
and put in evidence in rebuttal and used at the hearing as follows : 
Depositions of Elmer J. Salisbury, Charles E. Hall, and Amos H. 
Perkins, in words and figures as follows, to wit: 


346 Complainants’ Evidence in Rebuttal. 


Circuit Court of the United States, Northern District of Illinois. 
In Equity. 


JOHN J. SCHILLINGER et al. against J. Bb. HURLBUT. 


Testimony taken in the above-entitled cause pursuant to agree- 


i ment, before Charles C. Linthicum, notary public, at rooms 
‘ - 347 50 and 61, Honore building. Chicago, commencing on Thurs- 


day, the 19th July, 1883, at 11 o'clock a. m. 


Present: George W. Hey, Esq., of counsel for complainants ; 
Oscar W. Bond, Esq., of counsel for defendant. 


ErMER J. SALISBURY, a witness produced, sworn,and examined on 
behalf of compiainants, deposes and testifies as follows in answer to 
questions by Mr. Hry: 

Q. 1. Are you one of the complainants in this cause, and have 
you been examined once before herein on the prima facie case ? 


FRIDAY, July 20th, 1883. 
Met pursuant to adjournment. 
Present: As before. 


A. Yes, sir. 

Q. 2. Please describe the composition of the lower course of the 
flag pavements, such as you have seen Mr. Hurlbut or his men 

. make. 

A. I don’t know that I can give the exact mixture used by him, 
but I can give it as used generally : Seven parts of gravel and coarse 
sand; one partof cement. The gravel and coarse sand varies 1n pro- 
portion from five to seven parts. Those are thoroughly mixed dry 
and then moistened with water and then tamped into position. For 
three-inch work there is generally two anda half inches of this m1xt- 
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ure, and for four inch three and a half. In placing this 

348 coarse material in the foundation the finer parts are placed 
against the scantling and stone already made. 

(). 3d. Does this coarse lower course have a tendency to bind with 

and adhere to the lower course of the adjoining stone in Mr. Hurl- 

but’s method of making these pavements ? 

A. Well, that is the weakest point of the stone if it is all 
thoroughly mixed. 

(). 4. After the coarse material is placed in the mould by the de- 
fendant and tamped down, what next does he doin forming a stene? 

A. He puts on the top or finer course, which is composed of 
cement and sharp sand in about equal parts. 

Q. 5. What is the tendency of this fine upper course relative to 
the upper course of the adjoining stone when the two courses come 
together ina plastic state ¢ 

A. The fine material is made very soft and rich and is apt to 
makea solid mass, joining much more readily than the lower course. 

(. & Mr. Hurlbut and his witnesses testify that after the stones 
are completed a mark is cut or made with a trowel an eighth of an 
inch or so in depth between the two stones. What is the effect of 
such mark or cut upon the blocks in case upheaval occurs from frost 
or other causes ? 

A. It would most certainly eontrol the cracking line, unless the 


stone was very weak in some particular point from carelessness In 


not being properly mixed. 
Q. 7. Mr. Bates, at cross-interrogatory 27, page 19, defend- 
349  ant’s printed record, which | now read you (counsel reads), 
expresses an opinion in reference to the effect of such cut or 
mark. Please state how his opinion AgTCeS with your experience 
and observation. 

A. My experience has been that it would follow the cut over the 
timber mark. 

(). 8. Have you recently examined carefully a pavement laid by 
defendant during the present year, with especial reference to the 
joint made as stated above ? 

A. Yes, Sir. 

(). 9. Where was it? 

A. At the corner of 32nd street and Groveland avenue. 

Q. 10. Did you make any test at the Joint on that pavement? 

A. IT put my knife blade down into the joint a half to three-quar- 
ters of an inch, and it showed a nice, open, clear, and distinctly cut 
joint. | 
Q. 11. Do you know for what purpose the cut or mark is made 


between the stone? 

A. Yes, sir. What I use it for is to control the cracking. 

Q. 12. And does it have the same effect on Mr. Hurlbut’s pave- 
ment? 

A. Yes, sir. 

(). 13. Have you carefully examined pavements constructed by 
him with special reference to this point ¢ 


A. Yes, sir. 
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300 Q.14. And are enabled from such inspection to testify posi- 
tively in this regard. 
A. I think I am. 

9». Have you examined flags or pieces of flags constructed as 
you have described after the fags Or pieces of flags have been taken 
up—I mean with reference to the condition of the stone ? 

A. I have diamond work but not flags. 

(). 16. Does the mark or trowel cut tend to separate the stones at 
the joint line” 

A. It does. 

Q. 17. Have you seen pavements constructed by the defendant in 
which there was distinct evidence of separation 4 

= Yes, sir. 

_18. What condition was the pavement in which made the fact 

of mn ition palpable? 

A. Uneven surface and open joints. 

(. 19. By uneven surface am I[ to understand blocks raised so as 
to proje cl above adjoint ny blocks or how otherwise 


A. Yes, sir 


Cross-examination by Mr. Bonp: 

C.Q.1. Are we to understand that the mixture for the lower 
course Is varied in its proportions of gravel, coarse sand, and ce- 
ment; and,if so,what is the object in varying these propertions ? 

A. It is varied : and the object is that some oravel varies in de- 
rree of fineness, and some classes of work is intended to be stronger 


5 
than others. 


DO] C.Q@. 2. In laying this pavem , then, you would not follow 
any specific formula in mixing the materials, but would mix 


them to suit the work and the condition of the materials: 1s that so? 


A. Yes, 

U, (). « iter ‘th e first course is mixed and tamped Into place be- 
tween ow SCcal itl Ing and the | locks alre: at ly formed, is the scantling 
removed by def nda if bef re completing the block with the LOp 
dressing, or is the scantling left in place until the top dressing Is 
applied ? 

A. The seantling ts left 

C. Q. 4. How long after the block is formed complete will that 
block remain before the next succeeding 
formed ? 

A. That may be ten minutes or it may be twenty-five. 

C. Q. 5. Why do you not form the next succeeding block of the 
next row immediately ? 

A. Wework at two d 
to greater advantage. While the finisher is finishing one stone the 
men are putting another ready for tl 

C. Q. 6. Is that the only obje 
A. No, sir; some cements set faster than others, and there migh 
be more suction in the ground to absorb the water at one place than 
at another. 
24—215 
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1h) place UntiL the stone 1s finished. 
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A. What little there might be would. 
©. Q. 33. What is the proportion in depth between the upper 
. i : = 


Ir’ se : a e } _ - +> vat = wa" "st sir ro 
JOO A. It would be five to one. In three-inch work there 


, ld] “ee - ] if, a1) ‘ half inel . 
Would e two inehes and a hall of coarse and a hall nen Oo] 


fine stuff. 
‘ 4 > , ¥ } , 7 » . : soe 1 ; ? a 7 " 
CU. Q. 34. There would be, then, five times as much adhering sur- 
. eS —* “ 
face in the lower course as In the uppet 
A. There would be that much adhering surface exposed, but the 
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igs i 
adhering quality of rhe tower cours IS smaAalL In comparison to the 
_— } a i 
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upper,and all through bnere W re two and a hall Inenes oOo} adhering 
) ie stull is 
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brought up to a smooti scantiing. 
' bce 2 he ; = : ] : . . By B- . 
U. GQ. 00. fhe smaller the degree of adhesion the more habuiity to 


break at that point,.is it not 


A. Yes, sir. 

‘ oWa rasy* ’ . } : ? 4] ‘ ~ . . 

CU. (*). ov, his DeLNO the ease. where would Lile Sé paration between 
the stones be most liable to oceur. in the lower course or the upper 


Course ‘2 
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but par of the stone cannot give and not all 
C. Q. 37. It cannot give, and for the reason that the timber line 


i — 
extends Up through both eourses and both courses are weakened 
~ } ? . | ie ] . 
proportionately bv this timber I1ne. Is that eorreet ? 
ruN , ; ° ’ | 
Che under course is weakened to a amreater extent, but the top 


Course, being put on Ina more plastic state and bi lng richer and 
the lower Course 

> . ? 
the richness of the upper 


. e . . : }] a | ir 1A lia 
stronger, has more adherme quatities than 
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‘) Y . | ? Tein : si : . i 
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course and Its adhering qualities, 18 1b nota fact that the tim- 

in” — Be j 7 i? 1 | } A . > 
Deo | ber line extending through Doth courses, aS Vou have testified, 


weakens the material and causes the block to separate as a 

whole. so that part oft the stone cannot o1ve ana not all? 

A. That is the weakest part in the stone, if the material is all 
evenly mixed. 

C.Q. 39. And is not this division by tl 
why part of the stone could not olive and not all, as you have tes- 
tified ? 

A. I testified that part of the stone cannot give and not all, to any 
extent 

CU. Q. 40. Is it not true that part of the stone cannot give and not 


1c timber line the reason 


} : } 
all beeause the timber line, extending as it does through both 
1 courses and not for either 
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courses, forms a tine of separation for bot 
separate from the other? 

A If the stone Cracked al all from any upheaval from below, it 
would probably extend clear through in some direction. 

C. Q. 41. Would ) of the stone as a whole be on the 
timber line of the lower course and at some other point on the 
upper course, or would it be on the timber line in both courses’? 

A. It might be on the timber line in the coarse part, it might be 
on the timber line in the fine part, or it might not be. "ou cannot 


tell whether it would break over the timber line in the fine part or 
hot. 
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4° The timber line of both courses Is the same vertical line, 
is it not? 
A. Yes, SIP. 


308 C. Q. 43. And the weakest point in both courses is on this 
line, is it not? 
A. It is with the under course. It may be on top and it may 


not be. 

©. Q. 44. Where would be the least point of adhesion in the upper 
course—on a line one side of which was set and partly hardened or 
on a line through the course which had already hardened ? 

A. Of course that cor which was the oldest would have the least 
adhesion—that is, in building a fresh stone onto an old one. 

©. (). 45. And this point would be the timber line, would it not ? 

A. It might be and it might not be. 

C. Q. 46. The timber line being the point where you build a fresh 
stone onto an old one, and that point being weakest, as you have 
just testified, why will not the timber line, then, be the weakest point 
between the two stones ? 

A. It will be the weakest point in building a new stone onto an 
old one, and it may be the weakest point whether in old or new. 

C. Q. 47. And this would be true also, would it not, as to the lower 
course 7 

A. Certainly; that is the weakest point. 

C. Q. 48. The timber line, then, being the weakest point between 
two stones, and the natural tendency of the stones to separate being 
at the weakest point, would not the line of separation between the 
two be on the timber line naturally ? 

A. It might crack on the timber line if there were any 
3o9 — pressure to strain it, or 1t might not. Itit quite likely that 
it would erack on the timber line. 

C. (). 19. You don’t believe that it would be liable to erack and 


separate through the solid center or portion of the stone instead of 


the weaker point, do you‘ 

A. It might if the material was not prop ely 1 nixed. If the ma- 
terial was properly mixed it would be likely to crack at the weakest 
point. 

C. Q. 50. You cannot answer otherwise on this point except that 
it isa probability. Is that what you mean? 

A. I have no way of knowing to a certainty 

51. And yet you are willing to swear most certainly that 
when the defendant makes a small line or cut on the Upper surface 
of a stone, which at the best does not extend to exceed an eighth of 
an inch in depth, will control the cracking when such cracking as 
you believe will not follow a timber line extending through both 
courses of the stone and betaveen them. Is that so” 

A. If the marking was over the timber line or near 1t would control 
the cracking. That is my idea and experience. The crack would 
be even and not zigzag. 

C. Q. 52. If the timber line were removed eight inches from the 
mark where does your experience teach you that the separation 
would occur? 
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A. If it opened over the timber line it would open in a zigzag line, 

while if it opened on this mark it would open in a more regular 
crack, or would be apt to. 

ob60 C. Q. 538. You do not answer my question as to where your 
experience teaches you the line of separation would be in 

case the timber line and the mark were eight inches apart; will you 

please do so ? 

A. Over the timber line, it being the pence point, if there were 
any upheaval near that point: or if the strain or upheaval came 
near the mark it would be apt to break the re. 

C. Q. 54. You have testified that the upper course is by far the 
strongest, and that there is adhesion on the timber line of both 
courses, and this adhesion is smaller in the lower course than inthe 
upper. Do you believe that on 7 ese conditions a small cut in the 
strong upper course would so weaken the entire stone that 1t would 
produce breakage on that mark or line instead of breaking on a Jine 
having less adhesion and pore through both upper and lower 
courses ¢ 

A. I do not. 

C. Q. 55. Why, then, do you wish to be understood that the mark 
or cut most certainly controls the break ? Is it not a fact that the 
timber line being the weakest point controls the break, and the 
mark, if it assists at all, simply tends to make the break less lable 
to run zigzag ? 

A. That is what I have testified to, that the mark is put over 


the timber line or near it to control the break and to make it less 


liable to run zigzag. 

C. Q. 56. You do not wish to be understood, do you, that this 
mark or cut controls the break to any other extent th: an te nding to 
prevent ZIPZAL or uneven bre akage t 

A. Well, | don't knowas I do. 

CC. Q. o7. A glazier in cutting a pane of glass marks it with a dia- 
mond in order to make a straight break, does he not ? 

A. I believe he does; and a man cuts this cement stone with a 
trowel in order to make a straight break. 


ELMER J. SALISBURY. 


ob] CHICAGO, July 19th. LSS5. 


CHARLES [. Hatr, a witness produced, sworn, and ex- 
amined on the part of the complainants, deposes and testifies as fol- 
lows In answer to questions by Mr. Hry 


Q. 1. State your name, age, occupation, and place of residence. 
A. Chetes E. Hall; fifty-three years; I am connected with the 
Chicago city railway, and have veneral charge of their outside busi- 
ness. It is the practical work outside that I have to look after. 
Q. 2. Are vou familiar with what is termed cement paving ? 
A. Yes, sir; I have had some experience with it; have worked at 
and carried on the business. 
Q. 3. 9 did you carry on the business? 
A. In Chicago. 
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().4. For how long were you engaged in that business ? 

oO2 A. I was engaged in such work, laying artificial stone and 
cement floors and pavements, from 1872 to 1877. 

Q. 5. Do you know J. B. Hurlbut, the defendant ? 

A. Yes; Iam somewhat acquainted with him. 

Q. 6. Are you familiar with the artificial stone or cement pave- 
ments made by the defendant Hurlbut ? 

A. Yes; I have seen his men working at the business. 

Q. 7. Are you familiar with the action of plastic concrete when 
laid in cement pavements ? 

A. Yes, sir. 

(. 8. In the pavements laid by the defendant Hurlbut the wit- 
nesses state that a mark or cut with a joint marker or trowel is made 
between the flags or blocks. Can you state what effect such mark 
or cut produces ? 

A. Mv experience is that if you mark a stone or flag, even to a 
slight extent, while in a plastic state 1t will cause it to break at that 
point quicker than at any other point. It will make the separation 
follow that line, and that is the object we have in making that mark. 
My experience has always been that that will control the breaking 
caused by any upheaval. I mean the marking must be over the 
timber line between the two stones. It has often been the case that 
cement pavements have been laid in a solid body, and the result is 

that when there was frost or any upheaval from below the 
065 stones laid in that manner have cracked in a varied manner 

and without any regularity. In order to obviate that we 
have marked them, so that when they crack they would crack on 
the mark over the timber line. The same thing will apply to any 
artificial stone, whether it be laid in a sidewalk or not. We have 
used the same method often where we wanted stone to separate 
easily. 

Q.9. Then am I to understand you that the separation of the 
stones can be effected and controlled so that 1t will follow the joint 
line between them by a slight mark or trowel cut over the sine r 
line ? 

A. Yes, sir; it will break there every time urless there is some 
—o weak spot at some other place caused by a lack of material. 

.10. In the pavements you have seen Mr. Hurlbut’s men con- 
P.2 ting did the cut or m: ark effect the separation that you have de- 
scribed ? 

A. = ell, I cannot say that it effected it, as I did not see it a 
wards, but I supposed that that was the reason why they made } 
[ have seen stones separated by putting tarre d paper between them ; 
also by putting zinc strips between them ; also tin and other metal 
strips. 

Q. 11. Is the separation of the flags desirable and useful or is it 
merely a matter of ornament and appearance ? 

A. Well, I should say in some cases it was desirable and in other 
cases ornamental. 

Q. 12. But in either event you say it controls the separation ? 
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364 A. The marking does control it, but you can separate it by 
putting in parting strips. 

Q. 138. I understand you to testify that you constructed such pave- 
ments ? 

A. Yes, sir; I have laid pavements in that way. , 

(). 14. And you make a slight mark or cut between the stones? 

A. Yes, Sir. 

() 15. For what purpose ¢ 

A. For the purpose that in case of a slight expansion or contrac- 
tion they would break on that line. 


Cross-examlnation by Mr. Bonpb: 


C. Q. 1. When did you first work at cement paving ? 

A. About 1873 or 1874 at laying cement paving, and as early as 
1872 Lcommenced the making of artificial stone. Iwas at that time 
foreman of the Freer Stone Company. [afterwards went into busi- 
ness for myself? 

CQ. 2. In making artificial stone in 1872 what practice or form 
did you follow ? 

A. Part of the time we made them under what is called the Freer 
process—that is, artificial stone. 

C. Q. 3. Was that proeess patented ? 

A. Yes, sir; I believe they had a patent—the Freer patent—for 
making artificial stone. It did not apply to sidewalks particularly. 

C. Q. 4. Do you know the number and date? 


A. No. sir: I don’t know either. ‘, 
iN (J. 5. lLlow were the stones formed 4 
2965 A. Under the Freer stone patent the stones were made 1n 


molds; but we never made any that way for sidewalks that 
[am aware of. 

C. Q. 6. If made of the proper size and length, width and thick- 
ness, could not the Freer stone be used for sidewalks ? 

A. Yes; I suppose it might be used for that purpose. 

C.Q. 7. Can you give in detail the process of making the Freer 
stone; and, if yea, will you please do so? 

A. I ecanso far as the ingredients are coneerned. What they used 
at the time I can get at pretty near. Their method of manufactur- 
Ing under their patent was domestic cement, sand, gravel or broken 
stone, and a solution composed of water, shellac, cut with bicarbon- 
ate of soda. The same was made into a matrix or paste and formed 
in molds. That constituted the method of making it. 

C. Q. 8. In laying your concrete pavement in 1875 how did you 
proceed ? 

A. We used various methods for separating the stone. We used 
Portland cement, coarse gravel,and sand; we used in putting down 
the sidewalks frames and a parting strip made of zine attached to a 
piece of wood projecting down about a quarter of an inch; and I 
have in some cases used tarred paper and in some cases did not use 
anything, but drew a line with a trowel across the top surface with 
the timber line or partition or whatever you might call it. 
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366 C. Q. 9. Please describe how the blocks were formed and 
laid as poten d by you in 1875? 

A. We used wooden frames forming half of a square, and we made 
the blocks on the ground where the sidewalk w: is to be laid in the 
form of squares or diamonds, sometimes in light colors and at other 
times using black and white stones in connection. _ Where the black 

1d white stones were used we used these parting strips that I have 
mentioned before. 

C. @Q. 10. After the first row. of eons were formed within the 
frames, were the frames allowed to rema in laying the next row, 
or how did you proceed ? 

A. We removed the frames as soon as we got to the end of the 
wood, whatever the distanee was, and proceeded to lay the next row. 


©. @. 11. The sides of the blocks first laid would then form two 
sides of the next row, would they not’ 

A. Yes, sil 

C. (). ] , 4 And the Nex t block Or row of bloek S would be formed 
complete between the amas and the first row. would t hey not ¢ 

A. By putting in those parting strips they did in that way—th 
colors separated. 


ae a ' , : ;, 
CU. Q. 1a. Phe parting strips were, then, for Lhe purpose oF prevent- 
< i ‘ A 


hey Bore, Sere ee See more than one color. 


367 C. Q. 14. Were they not also for the purpose of preventing 
the edge sof the block bi Ing formed from runnin: Yr on the 
edges of the block formed, irrespective of the color of the blocks ? 
A. Yes: it had that effeet—that is, it was to separate them. 


C. Q. 15. How quick ik ecngunete of the kind used by you set, 
under ordinary circumstances, so as to stand by itself andallow the 
work to be proceed d with? | 

A. It will vary anywhere from fifteen minutes to half an hour, 
all cements are not alike, though of the same brand 

C. Q. 16. After the first block was formed did you proceed with 
the formation of - the next block before t first block was set, or 
how ? 

A. The first block would be set. We generally took a course 
across the walk, and by the time we had completed the course the 
frames could be removed from the blocks first laid. 

C. Q. 17. How much adhesion would there be between the abut- 
ting edges of the first and second blocks? 

A. I have no means of knowing what the advantages would be. 

. Q. 18. You could not tell, then, whether it would adhere to any 
appreciable extent or to an extent that would make a solid union 
between the edges or not, could you ? 

A. Yes, sir; from experience in taking up some of those old side- 
walks at a later date I found that the blocks would move very readily 
from each other without very materially fracturing or br eaki ing their 

regular shape. 
368 C. Q. 19. And this whether you used tarred paper between 
the edges or interposed nothing between them ? 


29—215 
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A. Yes, sir; by using the parting strip it seemed to have kept the 
top surface all right. 

CU. (). 20. You don't mean to be understood, do you, that if the 
abutting edges of the two stones had been firmly united the entire 
depth below the parting strip that the parting strip alone would 
make a separation ? 

A. I think that the fact of using the parting strip or making the 
cut would have caused the stone to break at that point if there had 
been any upheaving or frost below. 

C. Q. 21. In your judgment, then, if that parting strip had been 
placed and used ona line through the center of the bloek first for med 
after if had set, the LWO bioecks would separate On the eenter of the 
first block sooner than on the line of the non-adhering edges be- 
tween the first and second bloeks;: is that so ? 

A. No, sir; I don’t think they would. I think the first block 
would be broken at the place where you put the parting strip sooner 
than any other place Wn that Same block, but not as easily as where 
the,two blocks are formed together. By displacing the frame from 
the first block you leave a smooth surface on the edge of the first 
block. In making the second block the union will not be so solid. 

C. (). Zz. Would not the blocks break at this unION, whether the 

parting strip was used or not ? 
OOD A. | think they would break there, but do hot think the 
top surface would break as regularly as if there had been a 
cul there, or something to cause an abrasion of the Lop surface. 


haem 


C, Q. 25. Your idea, then, is that by the use of the parting strip you 
can control to some extent the regularity of the line of break, and 
that isall. Is that so? 

A. Yes, sir. 

C. (). 24. And that the break will come between the blocks, whether 
the strip Is used or not? | 

A. No; I don’t think so—that is, it might break there, but not 
regular. I think its tendeney would be to flaw in on one side or 
the other, so that it would be an irregular break. My reason for 
thinking so is from having seen blocks that were raised by frost or 
moved or removed from various causes. 

C. Q. 25. What will prevent the blocks from breaking between 
their non-adhering edges, as you have just stated ? 

A. My idea in regard to their not breaking straight without the 
parting strip would be this: That in making the blo 
two parts which differ in quality. The first two inches or three 1s 
made out of coarse material, with a ve rysmall proportion of cement— 
Suy, one to five or seven—consequently not being so strong as the 
coating that follows, which is made of fine sand and cement, half and 
half, and being from a half ineh to three-quarters, and very strong. 

[f there were no parting strip used and no marking over that 
o/0 line formed by the frames, it being softer, it would adhere or 
be more cohesive when the finish of the second block was put 


. 


K it Is made 1h 


to eause it to 


on, so that the two edges would unite strong enough 
break irregularly. That is the reason, or at least one reason, why | 
used the parting strips—to overcome those difficulties. 
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C. Q. 26. My question was not as to any effect of the parting strip 
in making a straight break, as you had evar answered that, but 
was whether the break would not come between the non-adhering 
edges of the blocks, whether the strip was used or not. 

A. I think that the two blocks would separate more readily than 
at hy cente rofeither one. I think that is the weakest place 

Q. 27. And the natural tendency of the blocks is to separate at 
tia til place, whether marked or not, is it not? 

A. Yes, sir. 

C. Q. 28. When did you first see an artificial stone pavement as 
made by Mr. Hurlbut? 

A. | think it was as early as 1873 or 1874. I think there were 
other parties making those kind of sidewalks before I saw his made. 

U. (). 29. How does the manner of lavi ng concrete pavements as 
practiced by Mr. Hurlbut compare with the manner which you used 
In laying concrete walks and pavements. Is it the same or different ? 

A. I think it is a little different. 

C. Q. 30. In what manner was it different? 

ot A. We used the parting strip that | have mentioned be- 

fore—a plece of zine on a piece of wood—and Mr. Hurlbut 
used,in what I saw,a piece of wood that had rubber strips that were 
placed on the edge of the block after the edge had been trimmed 
straight with a trowel. I believe he used a littl different-shaped 
frame from what we did. Ilis frames were beveled and ours were 
straight, with a lug on them for the purpose of making a lock joint. 
Otherwise I don’t know that his process differed from ours. In lay- 
ing flags we used a straight frame,and when we came to finish off 
the top course we cut into the top surface with a trowel to leave the 
edge square, and then placed a parting strip on the top surtace to 
work up against with the next block. I don’t know as I ever saw 
Mr. Hurlbut lay any flags. 

Oo. Q. 31. With the exception of the frame and the form of parting 
strip the process used by you and that employed by Mr. Hurlbut 
were the same, then, were they ? 

A. I think so. 

C. Q. 32. Who instructed you in theart of laying concrete in pave- 
ments and walks, as practiced by you? 

A. I don’t know as I could say who I learned from. I employed 
men who had worked for other parties and I saw other parties lay- 
ing those sidewalks. I saw Mr. De Crete or his men laying it. I 
watched his men to see how they laid it, whereby I got an idea of 
the construction of the frames. He used tarred paper between the 

joints and I adopted this parting’ strip, which was suggested 
372 tome bya man by the name of Ingalls; and I adopted 

frame with a lug on it for the purpose of making a lock Joint, 
which was also suggested by Mr. Ingalls, which I think he claimed to 
have a patent on. [saw the same work done bya Mr. Perkins or lis 
men before I did any of it. The composition suggested itself by the 
manner 1 made artificial stone. I don’t know that that differed froin 
others, unless it was in the proportions; the ingredients were the 
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O71 Amos H. PerRKINs, a witness produced, sworn, and exam- 

ined on the part of the complainants, deposes and testifies as 
follows in answer to questions by Mr. Hry: 


(). 1. Have you been examined heretofore on complainants’ prima 
facie case as a witness? 

A. | have. 

Q. 2. Are you familiar with the nature and action of plastic con- 
eretes in the cement pavements deseribed by you in your former 
deposition ? 

A. I am. 

Q. 3. In pavements constructed by the defendant is the founda- 
tion course of the same co anon and material as the upper 
course ¢ Please deser1be the lower course. 

The lower course is composed of sand and gravel and Portland 
cement, sometimes varying irom one part of Portland cement to 
from five to ten parts of sand and gravel. 


OO (). 4. What is the upper course composed of and the pro- 


d. 
port IONS ¢% 

A. Sand and Portland cement; sometimes one part of Portland 
cement to one of sand: sometimes two of Portland cement to three 
of sand, and water in each mixture 

(J. > Ina pavement made by the defendant, two and one-half 
Inches thick, | how thick would the lower course be and how thick 
the upper’ 

A. The lower course generally would be two inches, with half an 
neh on LOp of fine material. 

(). 6. In two adjoining blocks made by the defendant, which of 
the courses of material would have the greatest tendency to bind 
togeth r or adhere ? 

A. The Lop course. 

().7. Mr. Hurlbut and his witnesses testify that after two adjoin- 

ing blocks are completed a straight edge 1s laid on top of the blocks 

over the timber line and a cut made with a trowel or V-shaped 

mal ‘ker about an elohth of an inch in depth. Do you know what 
if or marking has? If yea, please state. 

A. It pieci the breakin; o if 

In the joint that is not cut. 


} } } 
derstand that the defendant cuts through the 


." . ' ‘ : ' 229 | . . » Bo 
anv. if anv materlal 1s left to break 


} 
7 


upper course 1 some of his pavements: 
} | : | : . ] A ‘, " . is z 
A. In what | haveseen of his men laying pavements 1n different 
: 1] ’ } —- 1 ? . } : ' — ? ] ‘yy 
part sof the citv. most generally their intention Is to cut through the 


fine stuff or Lop eourse. 


oD () 9, Does such —" effect the separation of the blocks. 
‘ 4 } . . : , 
so that it can be readily seen when such pavements are ex- 


amined ? 
A. It does. 
10. Have you recently examined pavements constructed by the 
defendant which enabled you to state positively In thus regard ¢ 
] have. 
(. 11. What did you find that shows a positive separation in de- 
fendant’s pavement, and where was such pavement? 
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A. Where a settling has occurred where those pavements have 
been laid, one block sinking below the other and sober nines a clean 
square joint. There are maby places in the city where I have ob- 
served it. One place not overa half block from my house I saw re- 
centlh 
(.12. Will you produce a photogri ph of one of those pavements 
showing where a block had settled and allow the same to be attached 
LO vour de 4% sition her 
A. I have one here taken from the front of NOS. (a4 and 225 On- 
tario street. ~ 
Complai mis counsel oll rs the same in oe wita the re- 
quest that it be marked “ Complainants’ Iexhit Perkins’ Photo- 
graph.” 
(). 15. How does the defendant - He the place where the trowel 
mark should come between the blocks’? 
A. lay marking on the inside ne outside where the timber line 
was, so that after the fine LOp course 1s troweled off to cut over the 
timber line through the fine material 
oid (). 14. Have you recently examined a pavement made by the 
defendant in which such guide marks are yet visible? If yes, 
where and when did you examine it? 
A. I have examined such a pavement laid in front of 5171 Grove- 
land Park avenue to-day and find the marks or guides where the 
timber line was or is yet on the stone curb, both inside and outside 
> 


of the edges of thi pavement 
QM. 15. Will you produce here to-morrow a photogri aph of such pave- ; 
nent and allow the same to be annexed as a part of the record in 
this case * 
{ | o17] 


A. I will produce to-morrow a photograph of pavement 


| 
¥ , } } . - 2¢ . 
Groveland Park avenue, and aiso ol L6H? Same street. 
‘ nd . ’ > 
( ross-examilbnation bv \[ r. BOND: 


C.Q. 1. You have had considerable experience in laying coneret 


pavements. have you not‘ 
A. | have. 
C. @. 2. Begini Ing when ‘ 
A. Fifteen years in asphalt and Portland cement concrete pave- 
ments. 
i (). >. That would be since 1868, would it not ? 


A. It would. 

C.Q. 4. During that time you have become very familiar with 
the nature and action of concrete plastics such as are commonly 
used in laying pavements for walks, ete., have you not? 

A. | have. 
v1 C.Q. 5. In laying conerete walks: or pavements it is the 
veneral custom and has been to lay the first block or stone 
and allow it to set somewhat, remove the timber forming the frame 
or mould to the distance required for the next block, and then 
+h timber or mold and the set edge 


4 


form the next blo kK between SUCI 
of the first biocek, has it not ? 
aot 


ne 
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A. Yes. 
C. Q. 6. And it has also been the custom in laying such walks or 
pavements to make the block or stone of two courses, the 
course coarse and a fine upper course f 
A. It has ordinarily 
C.Q. 7. From the nature of concrete so used in laying pavements 
and walks is it not a fact that less adhesion oecurs in the line be- 
tween the abuting edges of the stone set erick he next stone formed, 
for the reason that such concrete sets, asa usual thing, quickly, and 
the two compositions are in different shane conditions, and will 
not unite as stron oly and firmly as where the plastic conditions of 
both are the same? In making your answer you can state as to the 
complete stone. 
A. In forming the stone we always instruct the men, as far as 
they can, to place the finer sania of the coarse concrete, which is 
composed largely of sand, next to the joist or timber line which 1 
to separate the stone being formed from the next to be forme 
against it, so that 1t will make a smooth, firm edge. Stone forme: 
as above I don’t consider has much more adhesion than two bricks 
placed solid side by side. 

oi C.Q. 8. Your experience, then, leads you to the conclusion 
that between two stones formed of pla ) 

be ‘- adhesion to spe ak of from the nature of the material used 
The lower course 1s what I refer to. 


, ° ° . . } +) 
% Q. 9. How is it in this respect for the complete stone ‘ 
ren? 7 wy , 4 & 
A. he top course of half an Inch, or Manv times as thih even 
as a quarter of an inch, being so much richer and stronger by the 


amount of cement used, has a tendene\ LO | 
10. In the pavements laid by defendant how does the com 
position used by him compare with that used by you ? 
A. I have the same mixers and finishers work for me that have 
worked for defendant, and they generally make it according to in 
structions of the man they are working for. Of course, I could not 


state just the proportions he uses, but ordinarily we use about the 


Same, 


Adjourned to Saturday, July 2 


oS SATURDAY, July 21st, 1883. 
Met pursuant to adjournment. 
Present: As before. 

Cross-examination of Mr. PERKINS resumed : 

.11. The composition used by defendant being ordinarily the 
same as that used by you, the same conditions as to sdhaioa be- 
tween the stones would occur with defendant as you have stated oc- 
curs with you, would it not ? 

A. Naturally it would. 

C.Q. 12. With defendant’s stone, then, you do not consider that 
the lower course has much more adhesion than two bricks placed 
solid side by side. Is that so? 
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A. It is toa certain extent. Two bricks have naturally a smoother 
surface than the two stones alluded to being placed side by side, 
while the stone being formed one against the other in a plastic state 
naturally the gravel from the latter stone becomes dovetailed or em- 
bedded to a certain extent into the other without necessarily any 
adhesion. 

C. (). 15. Your idea, then, is that there Is practically no adhesion 
between the stones of the material, but an interlocking to some ex- 
tent from the embedding of the gravel. Is that so” 

A. Practically there is none. 

C.Q. 14. There would then be, would there not, a clean line of 
separation between the stones, so far as the material itself was con- 
cerned ? 

A. In the bottom course practically there would. 

C.Q.15. And the stones naturally separate on this line, do they 
not? 

A. Ordinarily ; if they were taken up they would invariably sep- 
arate at those points. 

C. Q. 16. In laying this concrete pavement having a coarse lower 

course and a fine upper course the timber against which the 
05] block or stone is formed is left in place until the block is com- 
pleted both by you and by the defendant, is it not ? 

A. Generally 

C.Q.17. And the line formed by this timber extends through 
both COUTrSES, does 1t not? 

A. Practically it does; and if it does not a trowel cut is gen- 
erally made through the tine stuff or Lop course, after this second 
block is formed, corresponding with the timber line. 

C.Q. 18. The trowel cut, then, is simply for the purpose of di- 
viding the upper course on the timber line to have the separation 
follow that line in both courses, it doing so naturally in the lower 
course ; 1s that so? 

A. It is for the purpose of separating. 

C. @. 19. How deep a cut, In your judgment, is necessary to effect 
this result ? 

A. It is owing to the thickness of the top course. Ordinarily the 
top course, being a half an inch in thickness, would only require a 
mark or cut from a sixteenth to an eighth of an inch, but ordinarily 
it is cut from a quarter of an inch to clear through the surface. 

C. Q. 20. From your experience, where would you say the weak- 
est point would be in a pavement or walk of concrete as laid by you 
and by the defendant? 

A. Most certainly where one stone was formed against the other. 

C. Q. 21. And that is the timber line, is it not? . 
v2 A. Yes, it is; but a weak place can be made at any point 
by cutting from the top partially through the stone while in 
a plastic state. 

C. Q. 22. Where would you consider the weakest point in the top 
course to be? 

A. Where the joint was made against the other stone. 

C. Q. 23. And that is on the timber line, is it not? 
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A. It is. 
C. Q. 24. The lower course being separated on the timber 
and the upper course be! 
say the separation would occur naturally’ 


—_ 


A. On the timber line, certainly. 

C. Q. 25. And this separation would occur naturally on this line, 
whether the upper course was marked or not, would it not? 

A. It would occur over the timber line, but not so straight as is 


governed by a mark or cut. 

(. Q. 26. How does the practic of layine conerete bavement as 
how laid by you and the dt f ndant COMpare With that practiced by 
you in 1868? 

A. It 1s not the same; not by m 

C. Q. 27. In what respect do they differ as practiced bv you in 
1S6S and at the present time ” 

A. In pavements laid by me until the last five or six years |] 
used a strip of tin or zine, which formed the separation between the 
blocks and was withdrawn when the blocks were finished. 

C. Q. 28. Was this the art as practiced by vou in 1868 in laying 
pavements? 

A. | have said that Was engaged in) laying asphalt and 

0 Portland cement pavements for the last fifteen vears, but 
until about 1874 or 1875 I laid those without any separation ; 

I Jay the asphalt pavements to-day without any separation 


C.Q. 20. As I understand you, you first laid asphalt and concrete 
pavements 1n a solid mass Instead of s parate blocks. Is that it ? 

A. I said so before. 

C. Q. 30. When laid in a solid mass any cracking that oceurs will 
be very irregular, thereby dishiguring the job, will 1t not? 

A. Yes. 

C.@. 31. And by laying in separate ks 1 obviate to a great 
extent this irregular eracking bv reaso yf ibilitv. of the 
blocks to separate on the tim bet n did you not ? 


( ‘ounse!] ior complaina 


] ) : ; = . ' s* ? ‘yy : 7’ Y , 
referred to by Mr. Perkins in his answer to direct question f 


Perkins’ Photograph of No. 5171 Groveland Park Avenue” and 
“Complainants’ Exhibit Perkins’ Photograph of No. 5162 Grove- 
land Park Avenue.” 

[t is stipulated by defendant’s counsel that the three photographs 
offered in evidence by complainants and marked and referred to 
in the deposition of Amos H. Perkins are correct representations of 
the pavement in front of the re spective street numbers by which 

they are identified. 
oS A photograph marked “ Complainants’ Exhibit Perkins’ 
Photograph.” 
A photograph marked “Compl Lin: 
aph of No. 3171 Groveland Park Avenue. 


26—Zio 


y a] 
PI 
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Pe 


A photograph marked “ Complainants’ Exhibit Perkins’ Photo- 
graph of No. 3162 Groveland Park Avenue.” 


(Ifere follow photographs marked pp. 585, 5656, & 587.) 
055 1), positions of A aber du aur, John J. Schillinger, 
J yin iI. Stark, and Jonn HI. Stark re ealled, in words and 


‘> { ’ ) 
ow ( onIp mane ” kyid ence » Pe hattal 
a 


Cireuit Court of the United States. Northern District of Illinois 
In Mquity 


JouHN J. ScuiLtitinGer et al. against J. B. Wervrvr. 


Present: G. W. Hey, Esq., for complainants; O. W. Bond, Esq., 
pu I'aur, sworn for the complainants, deposes and _tes- 


oO hRrIDAY, August 17th, 1885. 
Direct examination by Mr. Gro. W. Hry: 
ft" a .) 


Q. 1. What is vour name, age, occupation, and place of residence * 
A. A. Faber du Faur: fifty-seven years; engineer, metallurgist, 
and ¢ xpert in patent causes ; Newark, N. J.: during the last fifteen 
years princip: ily engaged as expert In patent causes; my office Is 
at number 93 John street, New York. 

(). 2. Please briefly describe how you have qualified yourself as 
an expert 1n patent Causes. 

A. | studied at the poly te chnie scho | at leash In) Germany . 
| graduated for the government since in Wurtemburg; have been 
employed for a number of Aww as assistant superintendent of FOV- 
ernment iron works in Wut a urg, and have also traveled: over 
parts of Germany, Irance, Belgium, and England for the purpose 
of perfecting my knewrloden Sy the technieal arts. During the last 
thirty-two years and over I have practiced my profession in this 
eountry and have had charge of various manufacturing establish- 
ments; have built a blast furnace for the New Jersey Zine Com- 
pany; put up the first furnace for Balbae & Son, at Newark, New 
Jersey; had charge of iron works in Pennsylvania and in Virginia ; 
have for a number of vears been engaged in the Government serv- 
ice on engineering works under Generals Meigs and Franklin; 
have also been assistant engineer on the defenees of Washington 
during the war, and during the latter part of the war was 

] 
| 


391 assign ed by ( General Meigs as » scm agent in the third di- 


vision of the quartermaster general’s office; for the last 


fifteen years [ have had an office in this city. I have during this 
time been frequently consulted on patent matters, have made a 


a 


"GS 


Pn | 


p.l/ f 


| i Akl 
te PIP OD" fe? { 


# e soe LSEY : 
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great number of searches, and have given testimony in a large 
number of patent Causes. I have pale nted several inventions of ny 
own and derived benefit therefrom. J am a member of the Ameri- 
ean Institute of Mining Engineers and also of the American Society 
of Mechanical Engineers. 

@. 3. Are you familiar with what is known as the Schillinger 
concrete pavermé it, also with the reissue letters patent thi refor, and 
have you given testimony in relation to such patent and pave- 
ments ? 

A. Iam familiar with the pavement and the patent, and I have 


. ‘ ° — . " . 
given testimony In Sehillinger vs. Gunther and in other cases refer- 
ring to such pavement 

(J. 4. lave you examined and are vou familiar with the various 
exhibit patents introduced by the defence in this ease as Defend- 
ant’s Exhibit “ Chesneau ” Patent, Defendant’s Exhibit “ Haichois” 


l understand the inventions described and shown therein 
me . ’ : ’ 
() ) me isi ( I 1 7°¢ Liye reVIces STOW ANC deseribed 1 
é , . . . 
392 the said patents with what is shown and described in the 
’ . ’ 
gomplall ilits | rent 4 ray) halts exh bit Sehillingver 
) } i i ; 
Patent and state the resuit of such Comparison 
’ } ’ 
\ | have made tl COMparilison, ana qo not find 1n anv ol the 
. . \ " 
exhibits the vention s vn and deseribed in complainants patent 
and referred to in the ims of the same Che pavement deseribed 
, ‘ | 
In the “°° Clarida patent is not a conerete pavement and Is not 


— ae . . 
‘ 74) y f Bw ‘ ‘ f «yf F 1d FPL , thier TVs } ? } > art 
pavement Ciarldge),as stated in the specihication, 18s made ol asp 


. . , . } } 

‘ . _f ‘ + ee ‘ " > ' Pag , - ) . + . > > ; - 
and Ditumen—K—DV preferenee, €ASpnalt ym yRPIMION Which Contalns 
+ () (7 i" te  —_ , } { ] “T riyy 1]  - 
about VO% ot earbonate of lime and 10% of bitumen. hie ¢ Marlage 
' ’ T } —s ° >»? , } , ] tx , ; } } 
patent goes not deserve anv pavemen! perdi nm gdgelreacnavie DIOCKS 

] } 
) ? ' . ' 4 
and made of conerete, nor is’ th is lum pavement des ribed as 
’ a t ' , > 
; : i ; i ' . ‘ . + 
laid in detachable blocks. I true that the specification of the 
, ° 4 
; ; + ; + , ‘ ‘ , ¢ ‘ 
Claridge patent states that in forming wavsor paths the 


the specihneation aiso states that —| now quote—" As the operation 
] ] { {° | } ] } | : i , 
proceeds the surface of the cement already set renders the use of one 
s 
’ } ' 4 | . , } ™ ryrre c "Li oo Tf IC thay . — rif + | t + | ic NC. 
end (}i Lie ii il Dans t] j tf ,ak Y¥ i LiiuS ¢ ViCleq) bait Lil <A 
| , , i , } 
phalt pavement was to be made continuous, like other asphalt pave- 
i ° , : P , ] ; a , , } r 
ments which | have seen 12d IN this City a i otner piaces, and that 
~ r ] ) } } | . 4 ] ; 
It Was not to be tald In detachable DIOCKS. 
— . . 
Phe 1) Hare ur patehtl goes not reier to conerete pavement 
_ ] } » 7 } ° : 
399 laid in detached bloeks or sections; it refers to pavement 
) } ] ! 4 1 1] 
made ol resin, linseed Ol], OF taliow, WHITING Or Chalk Weil 
oo Les = } 1] } eo oy Pe a hh - : , a oupa tI ,} - 
puIVePIZea, all Lhorougniy mixed and mcorporacved LV I pone anovnel 


] . ¥ : . " , ie | | , ‘ ] > a ’ >. — rexpmsen 
DY heat, afterwards picked oakum and other fibrous substances 
« 4 

DWIIN@e@da Ih. QO Make arbLelliclal Marwp 


with pulverized whiting and natural marble of different colors, 
broken into smali pieces,and the mode of applying this compositiot 


os 
— 
— 


is composition Is mixed 


et 
os 


a 
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Pe 


so as to produce an artificial marble suitable for tesselated or other 


pavements is stated to be alumnae oa follows: The ground is 


first covered with the artificial marble composition to about one- 
fourth intended thickness; the design or pattern desired to be given 
Inc or tin moulds or frames of three- 


to the pavement Is formed in zin 
fourths of the depth of the first layer or foundation; the metal 


frames or moulds are removed from the designs when hard and 
dry and used over again ; the material 1 when applied, being hot and 
of a bituminous character, will necessarily unite with the already 
formed material and will not form detached blocks or sections, nor 
is there any reference to the interposition of anytbing while a new 
block Is form (| aoaiust cil) already formed block. It Is stated that 
then the surface Is made pert ctly smooth and to the eve pe rfectly 
homogeneous. A varnish or gum Jae may be passed over it. From 
this if fellows thi; if the pavement Is hot intended LO have evel the 
appecaranee of a tached blocks. 
The “ Chesneau ” patent refers to pavements made of small pieces 
of iron anda eement made of resin, Roman concrete, and 
ood resin of linseed oil or any other sort of bitumen, the in- 
eredients being heated In an iron eauldron and then spread 
r tended to be paved in a uniform thickness. As it 
would be nee SSary to break the pavement for the purpose of placing 
gas and water pipes, panels are made, which are not fully deseribed 
in the specification and not shown by any drawing. It would ap- 
pear that thi sc prude ls are to O1Ve : aecess to certain places to Las and 
water pipes, but the description is indefinite. I do not find in the 
“ Chesneau és patent, Wh) er deseribed, any eoncrete pavement 
or blocks substantially in) the manner 


laid in deta 
shown and deseribed in the complainant’s patent, nor do I find the 


Oad 1 


Ol) the 


f 
J 


NG Ee ee ng blocks 
of concrete, as and tor th purpose set es wil complan ants’ patent 

In the “Corgnet ” patent I “a not tind the Invention shown and 
ts’ patent and referred to in the claims 


deseribed in the complainan 
of the same. The **¢ OLOU ig Prat nt refers to certain Improvements 


in the use and preparation of plas 

| | —— 
crete or ecement for building and 
eives different compositions of 


¢c materials or composition to be 


used as artificial stone. or as econ 


other purposes. The specificatio 
terials which are to be mixed by machinery ; also 


the plastic material | 

gives a short description of a method of casting this material in a 
mould establ cd an the wallitself or ona place where the work of 
masonry is to be built. The mould has in the interior the shape of 


the intended building. When the mould is filled it Is dis- 
O90 jointed and brought LO any other place LO fill 1 lt again, or it 

me be only disjoint d after the concrete he as become hard In 
the mould. By the use of conerete and moulds buildings are to be 
erected either solid Or hollow, and the specification States ~ by the 
moulding of the conerete in the wall [am enabled to form a mon- 
olith building, whatever may be its mass, height, or disposi- 
ins that the whole should form one mass. 


tion,’ which me: h 
the method of forming floors from 


The specification also describes t] 
concrete between iron stop planks or iron rods, substantially similar 
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to the method of forming fire-proof floors in buildings with iron 
beams or fire-brick arches or the like. In building this flooring the 
specification states a false flooring is arranged below which has the 
form intended to be given to the under part of the floor. This is 
not a concrete pavement built on the ground like that shown and 
described in the Schillinger patent and referred to in the claims of 
the same. In the “ Haichois” patent t do not find the invention 


shown and deseribed in the complainants’ patent. The “ Hai- 
chois ” patent describes the forming of a pavement from lime, sand, 


asphalt, caoutchouc, gutta-percha, and marine glue and wood, the 
bottom course, to the thickness of about five Inches, being composed 


of lime and sand, and the top courses of asphalt and strips or bands 
of vuleanized caoutehoue or gutta-percha or other analogous sub- 
stances of about one inch in thickness and from one-half to three 

quarters of an inch in breadth, secured together by iron 
346 hooks or ties. Instead of using hooks, the strip may be bev- 

elled at the edges so as to be firmly imbedded by and secured 
by the asphalt. The description is rather indefinite and no drawing 
1s attached to the specification, but the specification certainly does 
not deseribe a concrete pavement laid in detached blocks or sections 
or the arrangement of tar Paper Or its equivalent‘ between adjoining 
blocks of concrete, such as in complainants’ patent. 

The Russ patent refers to a concrete foundation for a stone pave- 
ment, which concrete pavement is not formed in detachable blocks, 
but is only at certain places provided with removable panels for the 
purpose of giving access to water-pipes or other purposes. On the 
Lop of the concrete foundation the pavement proper Is constructed 
from granite or sienite. J ‘donot in the Russ patent find the inven- 
tion referred to in complainants’ patent. 

The “ Van Camp” patent refers to concrete pavements made of 
stone, gravel, and asphaltum. When these ingredients are thor- 
oughly mixed by heat the composition is spread at the place where 
the same is to be used and properly laid by hot rollers. Along 
railroad tracks and immediate vicinity of points where frequent re- 
moval is required, it is proposed to lay blocks prepared from the 
same composition. The blocks are formed in molds; they are then 
allowed to cool, when, if the molds have been properly sanded be- 
fore, they can be readily removed. It is also stated in the specifica- 

tion that, if desired, that the blocks need not be removed from 
o97 the molds, but the pavement laid with blocks firmly cemented 

In the molds. I do not, however, find it stated that such 
blocks should be formed on the spot where they are to remain, nor 
that such blocks should be formed of Portland cement and gravel 
or sand. The Van Camp patent does not disclose the Invention re- 
ferred to in complainants’ patent. 

(). Are you familiar with the nature and action of plastic con- 
cretes of the character described by Schillinger in constructing his 
patented pavement ? 

A. I believe I am. 

Q. 7. I now refer you to interrogatory seven and answer thereto 
of defendant’s expert, Mr. Bates, at pages 10 and 11, defendant’s 
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record ; also to cross-interrogatory twenty-seven and answer, on p. 
19 of said reeord. Please read carefully the said reference and state 
} : | 


whether you agree or differ with the opinions expressed by Mr. 
Bates, giving reasons for such opinions as you may give. 


A. I do not agree with the opinions « prone’ by Mr. Bates. Mr 
Bates states that the process 1s identically t oO that of Exhibit : | 
idge” patent. The “Claridge” patent does not state that the iron 


bars are to he left In: on the cont rary, it states thiat as the operation 
proceeds the surface oft the cement already Sel renders the use Of one 
of the iron bars unnecessary; thus, in the Claridge ars nothing 
formation. 


oy , 7 - : 
Is interposed between the blocks while Lt) the process of 
. z 4 1) P } , ) 7 er . . 
Besides, the ( larlidge patent does not deseribe any metho d Or pro- 
a 
| 


i 
cess oO} rormine pavements Ttrom concrete made ol ‘ortland 
- 
¢) + ] } ' ’ , > ‘ wets ’ —— ] a | } , * : 
998  eement and sand, or sand and gravel, mixed with water; 11 
? | } | (* 
qdoes, On tit contrary. only Gesc Ibe the aon Inent made trom 


] 
asp yhalt 6f bitumen compositions, whielt is Ap] lied hot. 
Nir. Ppates stutes that the dete ndant’s pavement Wiis marked with 
| 


a trowel to give it the appearance of flagging. It is impossible for 
me to positively state what the object of the defendant was in thus 
marking he pavement ¥V ith a trowel, but, as far as the effect was 
concerned, [am satished that such marking applied to a pavement 
In the manner stated would geen. ? wef the effect of making 


the pave nta fl Leo Tne —that Is tt , by nsertl Dg a Substance 
namely, a trowel, between thi ian dressing of the two adjacent 
blocks while ina plastic state, and in or above the lin 
J a | | C formed through whic 
will be parted wherever there is any strain brought on them. Mr. 
Bates states that defendant’s Pave#nn nt is exactly like the Paver hit 
which Sehillinger disclaims in his disclaimer, formed of blocks from 
plastic material without Interposing anything between their joints 
While in the process of formation, <A trowel eannot make a mark 
without being interposed between two adjoining blocks. In answer 
the twenty-seventh Cross-1nt rrogatory Mr. Bates states that the 
eut with a trowel between the two blocks over the timber 
defendant’s method would not control oi eesti at the joint. = I 
have examined pavements made this m: r,and {[ have 
vdSi found that such cuts made over the timber line will cause the 
blocks to separate or crack in a straight line along the cut 
while where there is no such cut above the timber line they are apt 
to crack in irregular lines. The witness Bates finds defendant’s 
pavement to be entirely different from Schillinger’s invention. in 
this I do not agree with bim. On the contrary, in my opinion, 
defendant’s pavement is fully within the seope of the Schillinger 
patent as repeatedly construed DY the eourts. It is metached of 
substantially the material from which the Schillinger pavement 1s 
made. It is formed between joists substantially in the manner by 
Sehillinger, and a substance is Inserted between the adjoining blocks 
while the material is ina plastic state, so as to separate the pave- 
ment in bloeks o 
ie substanes Inserted Is not inserted to the 
ial and is withdrawn after having effected 


pes aint sufticient strain is brought to bear on 


them. It is true that t 
whole depth of t 


j 

é o 

-<_ - 
- 


_ ¢ 


- 
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the separation, but this I do not consider material so long as any 
substance is inserted at all. 

(). 8. If it were conceded that the pavement shown in complain- 
ants’ exhibit, Perkins photograph of defendant's, on Ontario-street 
pavement, was constructed in the manner described by Mr. Bates, 
how would such action of the blocks affect the views expressed by 
Mr. Bates in his opinion and with those expressed by vou ? 

A. It would show that the views expressed by Mr. Bates are 

wrong, and would fully confirm the opinion expressed by 
399 me in answer to the last question, and would be in accord- 
ance with my experience with pavements of the same kind. 

@. 9. I now refer you to interrogatory six of Mr. Bates’ deposition, 
on page 9, and ask you first to examine the models referred to by 
Mr. Bates and to state your views in regard thereto. 

A. The Defendant’s Exhibit “ Claridge’ Model and the condition 
in which I find it does not represent what is described in the 
Claridge patent and referred to by Mr. Bates on page S of defend- 
ant’s proofs. There ought to be no iron strip or bar between two 
adjoining blocks, because, as Mr. Bates acknowledges On page oO, 
when the first bloek is set one ov! the bars is moved along and a 
fresh lot of concrete is poured between it and the previously formed 
block, ete. 

[ do not believe that Defendant’s Exhibit “ D’ Harcourt ” Model 
correctly represents what the inventor attempted to describe in that 
part of the specification Oli p IS2 of defendant's prools, and partly 
quoted by Mr Bates at bottom of page 7 and Lop Ol page ‘ | am 
satistied that the inventor intended to peace ls and to re- 
move the metal frames in such a manner that spaces would be left 
which would be filled up by the composition, and that no open joints 
would be formed. I am confirmed in this opinion by the following 
statement in D’ Harcourt’s patent: “When the surface is made per- 


— 
— 
—s 
— 
— 

—~ 
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fectly smooth and to the eye perfectly homogeneous a varnish of 
gum lac may be passed over it.” Now, a perfectly homo- 
400 geneous surface is not one with open joints,as shown in the 


model and as described by Mr. Bates on page 8 of defend- 
ant’s proofs. 

The Defendant’s Exhibit “ Chesneau” Model would appear to rep- 
resent the pavement made up altogether of apertures for gas and 
water pipes, nothing being shown of a pavement proper. As I un- 
derstand a very indefinite description of the Chesneau patent 1 
reference to those man-hol ~P this was not the Intention: on the con- 
trary, the pavement was to be made lth one body and of a material 
containing resin and linseed oil while hot, in a uniform thickness of 
one or two inches, and wherever access Was required to water or vas 
pipes some kind of frame was to be used which was bound with iron 


t 


bands and screws, the bands being wide enough to admit of a por- 
tion projecting bevond the suriace ol the panel, according to the 


a | 

’ 

} t | 
i 


thickness of the paving. I don’t believe that the model answers to 
the indefinite description in the specification. The model certainly 
does not correctly represent the relative proportions, since they 
should only be as thick as the pavement (which Is one or two inches 
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thick) and should be three feet long and two feet wide, more or less. 
The model, Defendant’s Exhibit ‘“ Chesneau” Model, shows an open 

Joint between the two square frames there indicated, which open | 
Joint may be more convenient, but cannot be found in the Chesneau 
patent. No drawing being attached to the Haichois patent, and the 
specification being rather indefinite, I cannot tell how far Defend- 
ant’s Exhibit Haichois Model may represent one of the mod- 


401 ifications of the Haichois pavement, which is made of asphalt 
and gutta-percha or caoutchouce, the hot asphalt being caused 
tc adhere to the caoutchouce strips by first applying the thin coat of » “e= 


marine glue or other similar substance to those parts to be placed 
In contact with the asphalt. The specification of the Haichois patent 
states that the strips of caoutehoue should be embedded In and 
secured to the asphalt during the cooling of the latter. This is not 
shown #1 the model where the strips are bevelled on the lower side 
and embedded 1 the bottom foundation, Instead of being beveled 
at the edges so as to be firmly embedded in and secured by the 
asphalt, as required by the specification. 


Direct examination finished. 


Adjourned to Saturday, August 18th, at 10.30 a. m. 


SATURDAY, August 18th, 1883. 
Cross-examtination by Mr. BOND: 


C. Q. 1. As described in the specification of his patent and 
summed up intheclaims thereof what do you understand the same | 
to be? 


A. The Schillinger patent refers to pavements made by mixing | 
cement with sand, gravel, or other suitable material and with asuf- | 
ficient quantity of water to render the mixture plastic. This mass 


is spread upon the foundation between moulds or movable Joists of 
the proper thickness in such a manner that when one block has 


402 set sufficiently the joist or partition Is removed and the next : 

bloek is formed agalnst the previously formed block. Be- 
tween the joints of the adjacent blocks strips of tar paper or other 
suitable material are placed, so that the pavement is substantially 


divided into blocks of any desired form,and such subdivision is plainly 
shown on the surface of the pavement. The inventor states that 
“an such cases, however, where cheapness is an object the tar paper | 
mnav be omitted and the blocks formed without interposing any- 


thing between the joints, as previously deseribed.” This part- has, 
however, subsequently been disclaimed by the inventor, and the 


invention is therefore restricted to such pavement where something | ; 
has been interposed between the joints. 
The first claim of complainants’ reissued letters patent were first 


of concrete pavement laid in detached blocks or sections, substan- 
tially in the manner shown and described. In my opinion it is not 
necessary for a pavement to be laid substantially in the manner 
shown and described to have tar paper or any other substance iIn- 
serted throughout the whole depth of the joint, or that such ma- 


; ms 


— 


% —— 
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terial should be permanently inserted, solong asthe blocks are formed 
in the manner stated, and that something is at least temporarily 
inserted to part of the depth between two adjoining blocks, whether 
permanently or temporarily, so as to distinetly mark the joints on 
the upper surface and to favor the — yx of the blocks in such 
marked line, and to prevent, as faras possible, breaking in irregular 
lines. | 
403 The second claim refers tothe arrangement of tar paper or 
its equivalent between adjoining blocks of concrete, substan- 
tially as and for the purpose set forth. All I have said in regard to 
the first claim and nN reference LO the lnterposition ot something be- 
tween the adjoining blocks refers also to the second claim, the dis- 
claimer only referring to such pavement where absolutely nothing 
is interposed... When anything is interposed between adjoining 
blocks formed in the manner specified in the patent and is inter- 
posed temporarily only, I do consider it the equivalent of tar paper 
referred to in the second claim. 

C. Q. 2. Please quote from the specification of the Schillinger 
patent the language authorizing the temporary insertion of any 
material between the blocks. 

A. I quote from the second claim which forms part of the specifi- 
cation of the complainants’ patent: “ The arrangement of tar paper 
or its equivalents.” [ am confirmed in my opinion as to the tem- 
porary interposition of something to be an equivalent to the tar 
paper by the opinions of the courts in Schillinger vs. Gunther and 
in Schillinger vs. The Greenway Brewing Company 

C. Q. 5. What do vou understand to be the meaning of the words 
‘the arrangement” as usually applied to mechanics ? 

A. It is very difficult to give a general definition. Inthe narrow 

sense it would refer toa specific combination of parts co-oper- 
404 ating ina specific manner, while an arrangement substan- 

tially like some other arrangement would not necessarily be 
identically the same. 

UC. Q. 4. Your idea, then, is that when an inventor claims “ the 
arrangement” of certain specific devices he don’t mean “ the ar- 
rangement” which he shows and describes, but any arrangement of 
the devices, no inatter what the result may be? 

A..1 do mean that the inventor would claim the arrangement 
which he shows and describes and such equivalents as he would be 
entitled to by the prior state of the art, and what he would be enti- 
tled to in any specific case is a question of law and not for an expert 
to decide. 

C. Q. 0. It is the province of an expert, is it not, to point out, if he 
is able to do so, the invention which is shown and described and 
summed up in the claims of a patent‘ 

A. Certainly; yes; it is in the province of an expert to state what 
is deseribed in a claim and to state how the elements recited are 
described in the rest of the specific ation. It is also in the province 
of an expert to state what he considers substantially as and for the 
purpose of the reasons matter referred to in the claim and to give 
his for any opinion he may express. His opinion, however, is not 
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a legal opinion and is only to assist the court so far as the reasons 

given are sound. 

C. Q. 6. Is it your idea of the province of an expert In construing 

a patent to so construe it as to broaden the scope of the actual in- 
vention ¢ 

405 A. | don’t think if 1S, but there may be ra difference of 
opinion as to what the actual invention 1S, and then the 

courts have repeatedly defined an invention. I suppose it is the duty 

of an expert tO adopt such construction of the Scope of the Inven- 

b1oOn 

©. Q@. 7. When an inventor who is supposed to know what his 
Invention consists of describes a certain part of his invention as 
being a permanent fixture, would you consider it the province of an 
expert to construe the words substantially when found in the sum- 
ming Up Or claim as meaning that that permanent part was to be 
entirely removed or not used at all ? 

A. It is impossible to give a general rule, but in some cases It 
may be the meaning and particularly when the courts have repeat- 
edly so construed it. 

C.@. 8. Would it make any difference, in your opinion, in the 
laving of the Sehillinger pavement, as described in the patent, if the 
joisl Or partition strips were of 1ron or of wood ? 

A. I don’t think it would make any difference, except that as a 
general thing iron would be very inconvenient. 

C.Q. 0%. Inconvenient by reason of its weight, or what? 

A. If made of dimensions, such as they ought to be for convenient 
handling, iron would be too heavy, and where pavements of different 

dimensions are made it would be rather expensive. I be- 
AOG lieve Gunther at one time used flat iron for the top dressing of 

pavement, LO which the suit of Schillinger Ms, (yunther IC- 
ferred. 

C. Q. 10. Supposing a metal parting strip of half an inch thick 
was used in place of the wooden parting strip described in the 
Schillinger patent and in the manner provided for in the patent, 
would not the process of laying, so far as the parting strips are con- 
cerned, be the same? 

A. It would. 

C.Q. 11. Now, if a party should lay conerete pavement using 
either wooden or metal parting strips and after laying ‘the first 
block, instead of moving the strip back lay the next block, should 
leave that strip in and use another strip forming the next block be- 
tween the two strips, would vou consider that the process of laying 
the pavement described by Schillinger in his patent ? " 

A. I believe it would be the process, provided the material em- 
ployed would be actual concrete—that is to say, a composition of 
cement and sand or sand and oravel and water, as deseribed in the 
Schillinger patent. 

C. Q. 12. It is immaterial, then, in your opinion, whether the per- 
manent tar-paper strips are omitted and a concrete simply laid be- 
tween the partition strips and the partition strips left permanent, 
Instead of being moved back,as provided for in the patent, so far as 
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the process which Schillinger describes for laying concrete is con- 
cerned ? 
A. It is not altogether immaterial, because it makes a great differ- 
ence, as far as labor is concerned, whether a solid joist Is taken 
107) = =which ean be readily placed on the ground and secured or 
whether a narrow strip is taken which wouldn’t stand up by 
itself,and which in most eases would probably have to be used in 
connection with the joist. The only difference between the two pro- 
Cesses would then be that li) Ohne Case the block is formed against 
the material to be interposed and such material left in its position 
after the joist is removed and the next block is formed against it: 
while, as deseribed in the Schillinger patent, the tar paper or its 
equivalent is placed against the free edge of the block already 
formed and then the next block formed against it. The method 
described by Schiliinger is certainly the better one, but if I prop- 
erly understand the hypothetical mode of construction referred to 
In the question it 1s substantially the process referred to in the 
Schillinger patent, although the result produced would perhaps not 
be the same. [ have not previously considered this hypothetical 
construction, but I do not believe that the intention of Schillinger 
was to produce a pavement which by wear would soon present hard 
bridges. The cement would probably wear off faster than the iron 
strips. A thick wooden strip would be rather objectionable, and it 1s 
evident that the intention of Schillinger only was to make very 
close joints, such as have been formed by tar paper or its equivalent 
and such as have frequently been formed by, the temporary inter- 
position of a trowel. 
. U. Q. 15. As mV question did not FO LO the labor required, 
10S noras to whether the pavement would be good or bad, nor 


as to the interposition of a trowel, but simply as to the pro- 
cess of laying, I will again ask you whether in your opinion it was 
the intention of Mr. Schillinger Lo provide for the removal of his 
interposed tar paper, and instead of removing his partition strip 
back leave it in place under the description given by him in his 
patent ? 

A. I eannot swear, of course, as to what Mr. Schillinger’s intention 
was, and cannot state what different modifications or variations of 
his process he may have had in view, but I can only repeat what | 
have stated before, that in my opinion he is not restricted to the 
specific thing deseribed, but 1S entitled Lo equivalents. Llow far, how- 
ever, he is entitled to claim any specific modification is a question 
of law to be decided by the courts. 


C. Q. 14. That is the best answer you can give me, Is it? 
A. I don’t know. I might perhaps.continue for a whole day in 


reference to this hypothetical case, supposing, first, the question 
means this and then that, but as the whole thing amounts to a ques- 
tion of law I don’t think my answer would be improved any. 

C. Q. 15. Schillinger deseribes his process of laying in substance 
as follows: After laying the first block between two partition strips, 
then moving one of the Strips back after the first block has set, then 
laying the next block, and so on, with a further condition of inter- 
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posing tarred paper between the two blocks, and you have 
409 stated that it would be immaterial whether the partition strip 

were iron or wood, except as to their convenience of hand- 
ling, and Claridge in his patent states that the first block is laid 
between LWO strips of iron, thi 1} when the block is set one strip is 
moved back and the next block formed, and so on. So far as the 
actual process of laying by the use of partition strips, 1s not the 
Claridge and the Schillinger Lie Same 

A. If the ue Ss tion IS restricted LO the process of moving back the 
strip afte r the Space by Lween the strip and elther another strip or 
material already laid, then this is substantially the same as what 
one part of Schillinger’s method is, but it is not the Schillinger pro- 
cess. 

16. When él prior patentee deseribes ad process and al subse- 
quent patentee comes forward and describes the same process, vou 
consitler, then, do you, that the two processes are hot the Same, but 
only substantially the same ? 

A. Betore can answer this quest ion | should prefer to be In- 
formed whether it means that the proce Ss deseribed by the prior 
patentee was redescribed in all its details by the subsequent Inventor 
or whether the subsequet tC inventor deseribed only part of the prior 
process, tog ther with new matter, the whole forming ad hew process. 

©. Q@. 17. You consider it necessary, then, do you, in order to an- 
swer the pore cedine que stion to know whi thre Ir the whe are the 


same when they are stated inthe question as being the same ? 
410 \s [am unable to comprehend your eeory. on this point [ 
will ask vou, If two parties deseribe the same process which 


one would you consider the inventor—the prior or the subsequent 
patentee ¢ 

A. If thet nh? apna sare identicaliy the same, then the prior pat- 
entee 1s reneraily considers d the inve ntor: also sometimes 1 inter- 

ie subsequent applicant is actually the 
first inventor, in whieh ease he will ret the patent. 

C.Q. 18. Claridge in his patent having deseribed a process of lay- 
ing walks by the use of strips by ¢ the first block between 
two strips, then moving one strip back after the first block is set, then 
forming the next biock between the strip and the set block, what 
invention would there be in a subsequent Inventor after mnany 


ference cases it is found that 


forml 


+) 


years to take that process and follow it* 
A. Before answering this question I must remark that the de- 
scription ¢ he Cl e alleged process is not that given in 
the Claridge patent, but that the words “block ” and “ forming the 
first block ” and “ forming the next block ” are not taken from the 
Claridge patent, which simpiv describes the process as follows : “In 
forming ways or paths | Ily proceed thas: Upon a proper foun- 
dation | plac two flat iron bars parallel to each other and ata 
convenient dist tance from each other, say from three to four feet. 
These bars are of “the thickness to which the mastie cement or com- 
position is intended to be spread, usually about half an inch thick. 
Between these bars the fluid mastic and fine gravel or sand, 

411 =mixed as aforesaid, is poured and spread and the surface made 


f 
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one straight edge backwards and forwards upon the iron bars. Upon 
this surface, while still in a semi-fluid state, I usually sift fine, hot 
gravel, which I beat into the mastic with wooden stampers. When 
the mastic is set the operation is repeated until the surface required 
for the way or path is covered. As the operation proceeds the sur- 
face of the cement a'ready set renders the use of one of the iron bars 
unnecessary.” It doesn’t follow from this deseription that blocks 
are formed, but when making ways or paths it 1s, of course, I1mpos- 
sible with ordinary means to cover a long stretch at once, and there- 
fore a smaller space is set off and the material is down, an adjoining 
space is set off and the hot bituminous material placed down against 
that already formed. It is in the nature of bituminous material in 
a semi-fluid state to firmly adhere to the material previously laid 
down and not to form separate blocks. If a subsequent inventor 
didn’t do anything but what is described in the Claridge patent, then, 
of course, there would be noinvention. On the other band, I don’t 
believe there is a patent in the United States which doesn’t show or 
describe something which has already been deseribed, patented, or 
known. Generally the inventions are combinations of well-known 
devices or well-known processes. A process may be old with the ex- 
ception of one single step. The one single new step 1n combination 
with what is old and well known may constitute a valid inven- 
tion. 
112 C. Q. 19. Coneeding that all that you have stated to be 
true as the foundation for an argument, I will ask you to 
state, as between Claridge and Schillinger, so far as the partition 
strips alone are concerned, if Claridge is not entitled to the full 
benefit of laying walks by the use of a partition strip to — moved 
back in the progress of the work. 

A. suppose that Claridge is entitled to carry out what he de- 
scribed in his patent. He hasa perfect right to move the strips back 
In the manner described by him, and making the kind of pavement 
described by him, which Is substantially pavement made of the com- 
position of asphalt and bitumen or mineral pitch mixed with other 
substances and applied, when in a semi-fluid state, by heat. 

C. Q. 20. Your theory, then, is that Claridge, being the first to use 
partition strips by moving One strip back as the work progresses, 
would only be entitled to the use of that strip in connection with a 
certain mixture which he deseribes; 1s that correct ? 

A. I have not worked out any theory about this matter. I have 
only taken into consideration two facts, viz., that whatever Claridge 
has described in his British patent of eighteen hundred and thirty- 
seven must be considered public property in this country, and that 
Claridge does not describe the invention referred to in complainant’s 

patent. Of course if Claridge should come to this country he 
413 would be at liberty to construct what he has deseribed in his 

patent in the manner there described, but this would not en- 
title him to appropriate subsequent laventions. 

C. Q. 21. One of the features of the Claridge patent which would 
be public property in this country is the form which he describes 


regular and uniform by passing a thick piece of wood with 
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of laying down the work by moving a partition strip back, is it not? 

A. As far as what is disclosed by the Claridge patent is concerned, 
this only relates | aying of pavements with a bituminous hot 
seml-fluid material, and this is all that would be considered public 
property. 


7. i. we i ie hot Sem] f] eene 
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naterial and the manner of laying 
it, then, is public property, while the devices which Claridge use 
would not be; is that your meanin; 

A. The devices, as far as [ understand it, are only strips, and suc 
strips might be used, in connection with material, where the feast 


bility and praclicabDllItly Of its use would not be natural, as suggested 


| 


by the Claridge patent, and would require exp riments. 
C.Q. 23. You think, then, that the feasibility and practicability 
of using the Claridge strips with other material would require eX- 


periments to use them with such material sebadeteediocs that Clar- 
Wligve has deseribed how thev should be used with one material. and 


their use in each ease would be the subject-matter for an invention 


A. 1] 


lave not positively asserted either one thing or the 
bf other. | pats only suggested that there may be an applica- 
tion where, by the use of substantially old means, a new 


} ] 


. ‘ “— Vat a "] >>? 1 +}, ¢ ' | ‘ lose +} ’ |] } f » OF 
rest] | hh: L\ vbe reached, And that sucty appilca Ion WOULd Nol De an- 


—— by the Claridge specification. 
C, (). 24. It is the use of the strips,then,and not the strips therm- 
selves os ich would be public property; 1s that what vou mean ? 


A. Of course anybody would have the right to have strips. I think 
[ have had strips | before tl Jaridge patent, and the use of such 
strips 1S ‘eo ublie property, except In such conneetion where the use 
mav be covers d by patents, [mn most CVery pat ent de vices are used 
which have been long known and whiel ib ATe public property, and 
Vi £4 he Ls of SLL ¢ I) devices, 1D a certalhn manner ana nn Ct rtal Ih COM)- 
binations, are eovered by United States patents, and it is no use to 
argue whet ther a ce rtain ar \ t = IS old when that de vice Oi Its if IS 


nota parle nted thing 


Cross-examination of Mr. Faber du Faur adjourned to Monday, 
August 20th, at 9.00 a. m. 


VIonD., 7. Auaqust Oth. LSS5 —, 130 a. I). 
Cross-examunation of Mr. FABER pu FAUR continued : 


C. Q. 25. Sehillinger in his speeifieation states while his mixture 
IS plastic he lays OF spre ads the same On the found: itl Ih or bed of 
the pavems ht, re) 

A. These are substantially the words in the specification. 
415 C. () 2. Clarid: e also states, does he not, t that 1e pours 
and spreads his mixture on a proper foundation ? 

A. He does. 

C, Q. 27. Sehillinger states that his mixture is spread or laid 
tween movable joist of the proper thickness ? 

A. Ile does. 


C. Q. 28. Claridge also states, does he not, that he pours and 
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spreads his mixture between two flat iron bars of the thickness in- 
tended for the mixture? 

A. He does. 

C. Q. 29. Schillinger states, does he not, that when the first block 
has set he removes the joist or partition between it and the next 
block to be formed and forms the next block, and so on” 

A. He does, substantially. 

C. Q. 80. Claridge states, does he not, that when his mastie has 
set the operation Is repeated until the surface required for the Way 
Or path Is covered ? 

A. I find substantially this statement in the Claridge patent. 

C.Q. 31. Do you understand that it was the intention of Sechil- 
linger to use both partition strips in laying: his sueceeding blocks 
after the first one had set or to dispense with one of such partition 
strips ¢ 

A. I do not think that Schillinger restricted himself to any specific 
use of the partition strips, and that very frequently he did form 
blocks without any partition strips and between two blocks pre- 

viously formed. 
416 C.Q. 32. You think, then, that when Schillinger states 
“when the first block has set I remove the Joist or partition 
between it and the next block to be formed ” it was no restriction toa 
specific use of such strips. 

A. I do mean to say that, in my opinion, it Is not necessary that 
In forming a new block a strip shall be used again if the space to 
be taken up by the new block is already fully confined either by a 
previously formed block or by one or more blocks and curbing or 
other surroundings of the pavement. Of course, where the block 
already is not fully enclosed a strip or strips must be used. 

U. (). dod. Please quote from the specification the language author- 
izing the statement in your answer following the word “ again,” in 
the third line. 

A. I do not find the language in the patent, but I believe that 
the words substantially in the manner shown and described or sub- 
stantially as and for the purpose set forth, found in said patent, 
fully authorizes such a statement, since any man of ordinary intel- 
ligenece would have to acknowledge this is substantially as shown 
and deseribed. 

C. Q. 34. It is your opinion, then, that when Schillinger provides 
specifically for the removal of the joist or partition and Says nothing 
In his specification about confining the blocks between the curb and 

one or more blocks previously formed the words “ substan- 
417 = tially in the manner described” would cover the formation 
not described by Schillinger. Is that so? 

A. If the question only refers towhat I have previously stated— 
that is to say, if it refers tu formations substantially deseribed—then 
the words quoted cover it. If, however, the question refers to any for- 
mation not described, then my answer is that it does not necessarily 
cover it. 

C. Q. 35. When Schillinger states “ when the first block has set I 
remove the joists or partitions,’ and when he says “ substantially in 
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the manner shown and described ” your opinion is that the words 
“ substantially in the manner shown and described ” have no bear- 
ing whatever on the positive statement that the strips are to be re- 
moved, but mean that it is te be left optional whether you remove 
the strips or not? 

A. I did not make any such statement. The inventor is not com- 
pelled to describe all possible modifications of his method after de- 
scribing one practical method of carrying out his invention. Whether 
modifications not described in the patent are substantially what Is 
shown and described or not is a matter of opinion. If, for instance, 
a strip of tar paper or its equivalent were so secured that the first 
block could be formed against it and the strip left in its place, the 
fastening only being removed and the next block then formed 
against it, | should consider this substantially as described. 

C. Q. 36. As my question went to the removal or non-removal of 

the strip or partition as being provided for by the words 
418 “substantially in the manner shown and described” in the 

Schillinger patent, you would not consider the statement In 
your answer about the use of tar paper a volunteer — on your part 
would you? 

A. Ido not consider it as volunteered. I think I have a right to 
make any statement for the purpose of explaining what I meant to 
particularly when the modification of which [have been speak- 


Say; 

ny las nothing to do with the Spec -* method in controve rsy. 

C. Q. 37. Applying this same rule, the words “ renders the use of 
one of the iron bars unnecessary,» found in the ¢ Jaridge patent, what 


a 


would you consider a modification of that language 

A. I can Imagine, for instance, one modification. Suppose a 
stretch of pavement is laid between two sets of parallel lines of eurb- 
stones and then beg Inning at one end with a bar equal to the dis- 
tance between the two pare allel sides, then “i one bar will be re- 
quired for the first part. If the pavement be subdivided by pairs of 
parallel bars and the space between such parallel bars filled with 
material in the manner stated, all the bars then removed and the 
remaining spaces then filled with the semi-fluid hot material, I 
should consider this a modification producing substantially the same 
result—thatis,an uninterrupted strete hofp ivementof mastic material 
produced by substantially the same means. 

C. Q. 38. By the words found in the Claridge patent “ renders the 

use of one of the iron bars unnecessary ” would you under- 
419 ~~ stand that Claridge intended to use both bars under some cir- 
stances ¢ 

A. Of course. At the beginning, as described, two bars have 
to be used,and after the start 1s made only one will be required, 
because the face of the material already formed will make the use. 
of a bar there unnecessary. 

C. Q. 39. By the words “ , remove the joists or partitions.” found 
In the Schillinger patent, do you un omen that Schillinger in- 
tended to use both partitl ons under some circumstances * 

A. I think he may use even more than two partitions at the same 
time if he wants to do quick work. 
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C. Q. 40. There is, then, in your mind a big distinction between 
the word “ remove” and the words “renders the use of unneces- 
sary, the word “remove” authorizing the use of even more than 


two partitions, while the other language found in the Claridge 


} 


patent requires only one to be used after the work has started ‘ 

A. Of course there is a difference between the words “remove” 
and “renders the use of unnecessary.” That the rest of my state- 
ment in the question entirely misrepresents what I have previously 
ee ee ee eee 
I have referred to a modification of the Claridge method using a 
seniheb alt adnieutaidtans 

41. Schillinger spreads his mass on the foundation, and 


Claridge does the same. watever. A saasiom it between two strips, 
and so does Claridge. Schillinger waits until the first mass 
420) is ae ances omeemeliees ithe thie uewh apuadians aan 
does the same. Schillinger provides for the removal of the 


strips, after the first mass has set, before laying the next block, and 
Claridge states that the setting of his tmass renders the use of one 
7 unnecessary, and you have stated insubstance that both 
Schillinger and Claridge could | 
soodiithes tion. Isit on these groun 
between the Claridge process and the Schillinger process in contra- 
ciction to the finding of Mr. Bates in considering these two patents 
A. No. | do not remember having state d that | find ho similar- 
ity between any particular steps in the two operations. What | 


number of strips or bars asa 


} : a i 
, , | ’ 7 } | 
s that you tind no simliarity 


have stated is. as far as [| can remember. that in the Claridge patent 
. ot b Bie ake mere ; 

| do not find the Invention shown and deseribed 1h the Scbililngel 
° ? ? . 4 . ? ? . —_ - 

patent and r ferred ld the @ialms OF the same, and | bave given my 


reasons for { 


UC. Q. 42. So far as the steps named 1n the preceding quesuion as 
: oa ’ } 1] ae a ¢ 
being found In the Claridge and Schililnge | ItsS,and as Moai d 


by vou in respect LO the use of the Strips or bars. tha Se V« ral steps 
named 1h both patents and Sel forth in the prece ling que SL10n are 
the same, are they not? 

A. They afTe the Same, @xXc prt that Sehilling takes concrete and 
Claridge mastic cement or composition. 

C. (). 43. Claridge states when the mastic is set, and Schillinger 


. 
savs when the first block is set, and in this respect ol ~ $et- 
42) ting’ the two compositions are alike; that is, both Claridge 
and Schillinger say that their respective compositions will 
iad *) ” ° 
set : 
A. There is, in my opinion, a great difference in the setting of a 
bituminous mate rial and the setting of a cemenit. A bituminous 
material of the kind described ee 


we 
~ 
~~ 


and will soften again by Lye ating or by conta 1 a hot body, 
while the setting of the cement, which is mixed with water, is a 
chemical action, and when the cement is well set it will not be 
softened by water again. The similarity in the two cases is that in 
both cases the setting will prevent the material from spreading out 
when the retaining bars or Joists have been removed. 

C. Q. 44. The setting in both cases is due to the nature of the 

25—21o 
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iscovery ol the respective patentees, 


— 
——) 


»PAaANIV QA] 


materials used and not t 


U. () lo. Refe rring to the D’ Harcourt patent, does not D’Harecourt 


pattern di “Ired 1S Jormed in zine or tih moulds vy pouring It) his 


fluid composition ? 


; 
4 | | } <a ; +s 17 : 
fa\ e goes, SUDSTANLALLYV. 
. - 5 ' } | 
: ; ‘ ? 
( (J. y D ilareourt Aaiso states, does. Iie not, tha SOOT] as th 
} , } } 
; ° { 
eonten _ { j ‘ Tif ™ ¢ | patterns ()] Gesign ls hal j alia (il'\ th) 
e 
)s) ee P ] ] f f } 
422 metal frames or moulds are to be removed nad al furthe po! 
} } } ] 
tion Of the pattern proceeded with ? 
i | 
A. Ile does 


C \ iS. After thie Irames or moulds Are removed, un le 4 LD)’ tlar- 
courts plan, the edge of the designs from which the pattern were 
rerio \ d would be hard, as he states, and COhnseque ntlv Sel, would 
It not? 

A ft VW aiid 

©. @. 490. And the patterns or designs for the next set are run In 
their moulds or frames with the side of the mould or frame between 
thie new Pratl rh berne tormed and thy pratt ry ali wiv set ? 

\. | find no such statement in the specification of the D’ Harcourt 

i 


4 an ‘ : . ’ . . . ’ . 
f Wohiat i ‘ea y fre i; yo ft) , rart +} tory 1?) a : , 
U. & JU, Pilab GO VOU LTnNd hh tile ) APTCOUPTL Pale in this Fre- 
* ‘ 


} , . . ; 1 ° s | 
a ‘y ’ > + ral , + > _ . “yt ] ' ? sy > i? i ‘ } ¥ ‘ i 
A: Wid an INCOM L Ce specihncation Without anv Grawlhgs, aha, 
i 
} . . } ' ° ‘ ’ 
‘ ‘ ' f ' +? + ¥ ' ‘ ¥ . . , ry rt PIT " 
As | Understana the Ss} bIICAvLIOl Ie IS Clea! Liat Dy LPCOUTT intended 
i 
, , . , } 
iQ mPron dle rey ve ory Ta" hy) 1} rs) } ry) * ] _— S| oT \’ yelele ‘ ae 
‘ tat <i pect y if] bi Wy LILIS SUTIACE IS Trbalait 7X kh 2 UE YN SiLPOO lh all 
. ins ie : a } - 4? . 
LO the eve perfectly homogeneous, as stated in the specification, and 
+ | ; ; ] . } . , 
} ‘ } . 
LiliIS Tesllil Wiii Lye prodttle | ty FOrMITNO ‘i Luh oePr Oo seattered aC 
! ? 1? ] t } + } i +} f 
; Pr) « ' , 4 4 + 
SIGs SUC) AS PUAreS OF retachned Stirs I) moulds ana Lfieq bLillily’ 
} , 
} , } f ] i | 
up thr Space DetWeeh DY the Mmalh Composition 
* ‘ 
{ | }? ’ ‘ | TI ve - 
‘ \) | rCase Quote irom th ) ircourt speciheation the lan- 


P'V« y } : , <>? } . } ] . i. . . . . 
Puavge Which authorizes the last statement of your preceding alswel 
? ’ . . i 
ld regarad to seuttered lesions and Wiig in thre Spaces 

yo \ | | , } Bi oa 4 Fh , eh Mle acne ] 
120d A. have already stated that the specification Is Incomplete 
} A ee a ee a i |e » wees eo 
and aoes nol lk speciii terms expialh How this pre PIeculy 
i As * 
} ° . } } 
homogeneous suriaece Is proaqauced., 
‘ - o> TY ‘ } eee . ae . : . a , : P : 
( (J. oO. he Schillingel specification you regard, do you not, as 
l) PIG | , 1?) 4 ] > 4+ +> } : . = } . ‘ } ; laid 
Cle Ciear ih its Geseription as to how the next bioek 1S to be tals 


COTICerTi¢ dl. 


. = ¢> °37 - ? . , } os = : ind ; - 
( () we, Will Vou piease quote from the deseription o1vel by 
. | 4 . 
. +1] . i ' & ; —_ , ° 
Schillinger, which you consider clear as specifying t 
} ° : 


re Inanner Nn 
ay Ing the i eond bloek ! 

A. “When the first bloek has set [I remove the joists or partitions 
between it and the block next to be formed, and then I form the 
} f, 


. } * } } . ¥ ’ . : 
second block, aha st en succeeding DLOCK VeINg formed altel 
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- 
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the adjacent blocks have set;” also, “between the joists of the adj 
cent blocks are placed strips of tar paper or other suitable mater 


| 


Jet 
la 


In the Hee i manner: After completing one block, a, I place the 
tur paper 6 a long the edge where the next block is to be formed, and 
pul th } plast 1c ¢ composition for such next block up against the tar- 


paper jomnt ind pre d with the Seirealeunol ies new block until 
Is comple ted. 
C.Q. 54. From the language quoted, how do you understand 


second block is made or set? 


if 
st 


The joist 1s moved forward so as to set off a new square or 
block ; tar paper is placed against the edge where the next block 
Is to be formed, and the block then finished in the usual way. 
424 C.Q. 55. Please quote for me the language in the statement 
quoted by you in vour preceding answer, authorizing the 
statement in your last answer that “ the joist is moved forward so as 
LO set of] ad ew “quar Or block r 
A. By the quotations already given, by the following statement 
In Schillinger’s specification, viz: “ While the mass is plastic I lay 
or spread the same on the foundation or bed of the pavement, either 
in moulds Or betwe Cl) movable joists, SO as to form the edves of the 
he other:” and 
Inger patent I feel fully justi- 
fied 1h) my Statement. Cf COUTSEe, aceording tO elreumstances the 


— 


L. | F } 1. | . : . } , . 
concrete blocks a a, one block being formed after 1 
? | = ? 


by the dadrawing attached to the Sehil 
method must be modified, the principle always remaining the same. 

C.(@. 06. Please quote me the words by which, from the statements 
vou have quoted, you find that Schillinger states that the joist is 
moved forward, so as to set off a new square or block. 

A. I have already stated that these exact words are not in the 
specification, and I will now add that I don’t mean to say that the 
identical joist removed should be used over in forming one block 
after the othe r so long as One bloek Is forme d against the othe r sub- 
stantially in the manner specified 

C.Q. 57. What manner is specified in the specification for the use 
x the second block, and so on? 


A. The specification states that the blocks are formed between 


PF amt tarsat af all 1 +43 
Oo} any MmyJISUL at all Irn SETLINE 


movable Jol ists. one block br Ing formed after the cther. If 

123) alsu states that after one block, il, 1S completed tar paper h 1s 

laced along the edge whic re the next block 1S to be form: d, 

and that the plastic composition for such next block is put up 

against the tar-paper joint. In my opinion, this, together with the 

rest of the Speci ication and the drawing attached thereto. o1lves full 

structions toamans cilled in the art for making the pave nent and 
for finishing the blocks in any desired order. 


IS. You think, then, that because the specification State 
that the blocks are formed between movable joists and also because 
it states that tar paper is placed along the edge where the next 
block is to be formed and the plastic composition for such next 
block is put up against the tar-paper Joint instructs a party skilled 
in the arts to move a joist forward to set off the next square or 
block? If not, please quote the words for instructing a workman so 
to do. 
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A. I did not say that it was absolutely neces ssary to move the joist 
7 
| 


forward. There are so many different conditions that one specified 


ease will not do for all: for instanee, the drawing of the Schillinger 
patent shows a large block, a, and asmall biock,a,so placed together 
that they may be formed between two parallel roists 1 the following 
manner: A short joist is placed between the two long Joists so that 
the large block @ can be tormed; the small joist is now taken out 
and after tar paper is placed against the edge 6 and the small block 
. } rir) } . . } } | y } 

ais now formed. The adjoining blocks a may now be formed 

496 in substantially the same manner by moving the long Joist 
at the edge one space forward or by simply taking out this 

joist and usINngeg another one. Instead of di Ing this one set of large 
and small blocks may be first omitted and the succeeding set formed 


in the same manner like the first set. in whieh case the intermediate 


’ ? ' } “4 - ] a ‘ . 
set maw then be formed wit! tanv long joist, using only one short 
: ; ae 5 ee 
JOIST All of this nN my opinion, substantially aecording to the 
. ~ A « ° 


? 
I 
C. @. 59. As there is no joist shown in the Schillinger drawing, to 
which you have referred, but only tar paper, will you kindly quote 
for Hie thie languag of thy Spe eifiecation which authorizes the use of 
long and short joists in the manner you have stated in your last 
preceding answet 
A. I can’t quote such a statement, but in my opinion the patent 
does not restrict the invention to any specific arrangement of the 
joists, is the vention reterre d LO in) the claim dor Shot refer tO the 


a 2 


arrangement of the joists. Any mechanie of ordinary intelligenc 
with the specification and drawing of the Schillinger patent ought 
to be enabled to earry out thr Invention, although two different 
workmen might perhaps not proceed in exactiy the same way. 

C. Q. 60. So far as the drawings are concerned an ordinary me- 
chanic would not get much light as to the use of joists at all, 
would he? 

A. Not without a specificatiol 

C.Q. 61. Will you now please quote for me the light which 
Ze an ordinary mechanic would obtain from the specification 
for the use of joists after the first block had been formed ? 

A. IT quote from the specification as follows: ‘“ While the mass is 
plastic | lay or spread the same onthe foundation or bed of the 


i ' ‘ 


4 ' | 5 +? . io . , ] ’ . ] . 
pavement, elther in motds or between movable joists of the proper 


. , + ; , ] ] . ; > ] . 
thickness. SO as to jJorm the edgves of the eonerete bloeks ma. one 


tA ‘ a i Me 
i a . — ] i; . oF ¢ | 7, ray] } ol ey _ , . 
bloek OeCLNG mpormed atiter the other. Phiis clearly shows that not 
Ras at wre ae: ae 1} } +. } warts ] 
only the first bloek but all the bloeks are to be formed bDetWweell en- 
: oe . r 66 SETI . } an im = = ; . . 
closures. | rarther quote \\ nen the first bioeck has set | remove 


° ° P 4 | 4 . ] } “ 4 , 
the JOISts or part ns between it and the block next to be formed, 
3 ? . : 4] ; a 1. ** ~ aes . ° ° } ] ‘ 
and then | orm the se cond DIOCK. Now. since lt is cieariy stated 


that the blocks are to be formed between joists, and when it is also 


stated that awmalnst th ede from which the joists have been re- 
moved tar paper Is placed and the plastic material for the next block 
joint, it would require a workman of 
extraordinary stupidity not to see how this ought to be accomplished 


Ip any special case. 


Is put avalnst the tar-pape 
4 


—) 
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U. Q. 62. Your explanation is very clear as to the use of tar paper 
as pal lly provided for by Mr Schillinger, and the inference 1s fair 
that the joists or partitions are to be removed and the tar paper 
used in place thereof between the joists, but I fail to perceive any 
specific instructions are derived therefrom as to how the Joists are 
to be used for forming a second block, as Sehillinger simply states 
1D this regard, “ When the first bloek has set | remove the 

128 = joist or partition between it and the block next to be formed, 
and then form. the second block.” Is there any other lan- 
ruage than thiis and that vou have quote “ as to laying the conerete 


generally that would indicate or instruct any one what to do with 
the yjolst 1) laying the second block ? 

A. This is all the instruction I find, and I do consider it fully 
suthelent. 

(. Q. 63. You, however, consid r [Harcourt description too In- 
sufficient, notwithstanding that D’Harcourt clearly describes how to 


lay one set of patterns Sod designs and states that after they are 
dry and hard “the metal frames or raoulds are to be removed anda 
further portion of the patterin proceed d with, and so on to the outer 
border Or edge Ol th eS pI lece of Pavel ment or parquetry LO be formed.” 
Is that correct : 

A. I do consider it insufficient for reasons stated in previous an- 


swers. 


*) 


C. Q. 64. The reason is as definite in your opinion as is your 
reason for stating that the joists for th second block in Sehillinger’s 
is moved to set off the next square OF block—that is, Seln linger 
don't deseribe such movin ie of the joists In terms, nor does 1)’ Har- 
court state that his metal frames or moulds are to be replaced after 


being removed in position to form the next pattern or design. If 
this is not your reason, please explain why Schillinger ts clear and 
definite in this I card and I)’ Llareourt 1s not. 
A. I ean only say that I consider my reasons good, and I 
429 deny that Sch Winger does not describe the removal of the 
joists sufficiently, since he clearly states, “ When the first 
bloek has set | remove the joists or partitions between it and the 
bloek next to be formed, and thre 1} form the second block,” and 
since a drawing also is attached to the specification. My reasons for 
ealling the D’Harcourt specification indefinite I have fully ex- 
plained. 


(’ (). 65. What particular benefit is the dr awihng in the Sehillin- 


‘ 
" ? ° . ° > 
ger patent as to the removal and use or non-use of the joist in form- 
ng “a ig block, no joist being shown in the drawing ? 


| 

The drawing will at once suggest in which case or cases the 
irene Soe will allow joists to be dispensed with. As far as I am 
concerned, I think I could fully understand the whole specification 
without the drawings. Others may want a drawing to understand 
it, and there may be some who will never understand it with both 
diawing and specifieation. 

C.@. 66. As I understand it, then, vou are able to understand from 
a drawing in which a device is not shown just how that device is to 


be used. 


222 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 
A. I didn’t say any such thing. I said I could understand the 
specification without the drawing, and [ may add that when an in- 
vention isof such anature thata specific method of proceeding does 
not form part of the matter claimed it is not necessary that a drawing 
should show that part which, together with the part which 1s actually 
shown and with the specification, is already fully explained. 
430 It follows irom the specification of the Schillinger patent that 
joists had been laid where tar paper or joints between adjoin- 
ing blocks are shown. The drawing consequently indicates sufh- 
ciently where the joists had been. 
C.(). 67. The language used by D’Ilareourt would indicate that 
thi metal frame SOF moulds are to be removed before proceeding 
with a further portion of the pattern. 


i 


A. That is so. 

C. Q. 68. Schil er states that he removes his joists or partitions 
before forming the second block, does he not ? 

A [Te does. 

C. Q. 69. Neither of them speak in terms exactly what is to be 
done with the removed devices, do they ? 

A. None of themn state what 1s to be done with them in exact 
terms. D’Harecourt’s moulds may be melted up and Schillinger’s 
burnt up, if they don’t want to be economical and want to use new 
joist with every block. 

C.Q. 70. And vet you think Sehillinger is clear in these regards, 
so far as they relate to the forming of the second block, do you hol ¢ 

A. I think he Is 

C.@. 71. After D’Hareourt has removed his metal frames or 
moulds from around one set of patterns or designs as provided for 
by him, what would be the condition of those patterns or desigus 
o free? 

A. I think they would be free. 
13i C.Q. 72. If the next set of patterns or designs were laid 


»° 
BRane: 
asec on 


as to bern 


adjacent to the first set and after becoming hard and dry and 
having the frames or moulds removed, what would be the condition 
of the two sets of patterns in relation to each other as to being joined 
or free at their adjacent edges ? 


A. They would then be free at their edges and would not be what 


is described in the D’Harcourt patent; they would not present the 
homogeneous surface as described in the patent. 

C.Q. 73. What authority have you for the statement thus made 
by you as to the actual condition of the D’ Harcourt pavement ¢ 

A. | quote again from the D’Harcourt as follows: “ When the sur- 
face Is made perfectly smooth and to the eve perfectly homogeneous 
a varnish of gum lae may be passed over it.” 

C. Q. 74. Gum lace being very strong and firm would naturally 
make a homogeneous mass out of fine, hard, and dry designs or pat- 
terns not united at their edges is what you mean, is It? 

A. Not atall. I merely quoted what the specification says, and 
that merely states that the surface of the pavement is homogeneous 
before the gum lac is used. 


C. Q. 750. A statement, then, in a specification using the words 
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“and to the eye perfectly homogeneous” means, in your Judgment, 
that the hard and dry patterns or designs, made separate and free, 
are homogeneous simply because they have that appearance to the 
eye: 
A. It doesn’t inean that atall; 1t simply confirms my opin- 
132. ion as to D’Harcourt’s method of making pavement given in 
the direct examination. I do not understand the method 
suggested by the learned counsel but not described by D’Harcourt ; 
but as I have a faint idea of what the learned counsel means to at- 
tribute to D’Harcourt, and believe that he means that the whole 
pavement should be made in, moulds, one pattern after the other. 
Now, where molds are used draught would have to be given to 
moulds so as to be enabled to remove them; and it is readily seen 
that by such a proceeding there wouldn't be even an approximation 
to a homogeneous surface on the lop, when, on the contrary, the 
pavement is laid as I understand it was to be done there would be 
no difficulty in that respect. The designed patterns, say, for in- 
stance, a series of stars, being formed upon the first layer or founda- 
tion of the artificial marble composition, the moulds are removed and 
the empty spaces between the designed patterns filled up with semi- 
Huid, hot composition. After the now so far completed pavement is 
perfectly hard the whole surface may be ground and polished, and 
will then present to the eyea perfectly smooth and homogeneous 
surface except as to colors. 

C. Q. 76. If a party should lay a block of concrete, then lay the 
next block, with tar paper between the joints, very close ana com- 
pact, and so on, for the full length of the walk and then smooth the 
material so as to present to the eye a perfectly homogeneous appear- 

ance, you would consider that walk as being homogeneous 
455 under the construction you have given those words “to the 
eve perfectly homogenous,” found in the D’Harcourt patent ? 

A. I should consider the surface as apparently homogeneous for 
the time being, but it would only take a very short time to show off 
the pavement in its own nature. 


Cross-examination of Mr. Faber du Faur adjourned to Tuesday, 
August 21st, at 10.00 a. m. 
Turspay, August 21st, 1825. 
Cross-examination of Mr. Faner pu Faur continued: 


C.Q. 77. If a concrete were laid for a walk by forming the first 
mass between partitions and after it had set removing one of the 
partitions and forming another mass against the edge of the mass 
first formed, and so on, and then grinding or otherwise making the 
top surface smooth, could that construction be homogeneous ? 

A. It would be homogeneous to the eve on the top surface. 

C. Q. 78. What would be its condition actually, in your opinion, 
in respect to being homogeneous ? 

A. The condition of the structure would depend very much on 
the nature of the concrete used and on the time elapsed between 


forming the successive masses. In some instances the material 
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cement and sand and gravel — being confined to any 
definite P roportions Or ee ite ri als of maki oe the cone rete composition, 
by which I understand that if, for instance, in place of 4 tage small 
pieces of broken stone were aan it would be sul lally the same 
composition. | 

C. Q. 87. Then when Schillenger said, “ but I do not confine my- 
self to any definite proportions | F mace! lals for making the concrete 
composition, the meaning he Inte na led LO CONVEY by the use of 
those Ww Or le. i 1 regard LO 1 he com posit lion , Was a restrict d One, as 
you amileeaaal it? 

A. It Is restricted tO What is or ne sneered concrete. 

C. Q. 88. But when he says, “In this mat ‘I proceed until the 
pavement 1S completed, int rposing tar me Sucene the several! 
joints, as described,” he oy not intend to thus interpose tar paper, 
as you understand his invention 

A. The expressions “ conerete pavement ” and “conerete ” are 
found in the first and second claims, respectively, of the Schillinger 
patent, while in regard to tar paper the second claim only states tar 
paper or its equivalent. ‘That the inventor did not mean to restrict 
himself as to the tar paper really follows from the expression “ or 


; a“ on eel , Ha ae 

] } raf " j , >, 7 ‘ ri ricy ° , } : ; } ; ,* ; ’ 

its equivalent. Besides the inventoi HnaVvInge produced, in his pat Hit 

‘ 
ne : ' — 66 < ‘> 7 >< >? ] i< " 7. ss 4 | > . - 
beginning with “in such eases” and ending with Lhe adjoining 
> F | ’ . . 

blocks, certain matter relating to the entire omission of tar paper 
‘ : 

| | f ] ] } ; } : > , 1] * , i’ — ** 4 . . 

which he afterwards disclaimed In the LOLLOW]NYG WOrds, You peti- 
. a 1, —— i —_— ak - 

tioner hereby disclaims the forming of blocks with plastic 

he ee at 1. | 77 yf yy? *) 7 - aprutinn tj } +] ry iT) ; 

tof material Without nterposing anvthing betWween thelr Joints 


— 


} } | . j . , , } | 7 shes — 
While 1n the process of formation, it follows clearly from the 
“gig tee ‘ 
7 . * « . + + ' “7 » ¢ va" Ts . > . 
various statements of the inventor that he does not restrict himself 
j , : " . 1 »% . . ] . eer 1, 
to the use of tar paper in tne mannet specified, and that hus dis- 
Clalmer OnLY refers to Interposing nothing at all. 
( ale } | . } > — . 
C.@. 89. Referring to the Haichois patent, what do you under- 
ee a eee ee Sar ee — a ee | ene i 
Stand bv the words as aspliail does not naturaliv adhere to caout- 
ehoue’? 
? } : } Ss } } 
7 ] ey Y a »? ’ ‘ s « y\< wan 4 7 . »* ‘ 
A. It means exactly what it savs. that Tlaichois goes under the 
ne °“O >> that )| It , nia ?)} f - , | rey erit? »| AysIie “ith ut : 
pression Pnat dsp ait Wo lid bit L SUIC AK () CAOLLCTIOUS WiILhOouUu em- 
7 . . , 
pioying somme neans to make it stick 
( . e . 1} : ay hick ens: 
OF () JU, lf Haichols s should Omit or necieect LO apy ya thick coat 


| 


of marine glue or other similar substance to those parts to be placed 
In contact with the asphalt, what would be the result as interpreted 
b: the language whic | | 

A. I be ote that Haichols is mistaken In nig statement that 
phalt Wol id not natural rouc, but [have not made 
any ¢ mania iments in this respect. If it di in’t stic k, the result would 


be that lt didn 7:3 


} Llaiel nos uses as to the adhesion 


I adhere to e ‘AOU! 


' 1 Font , ware — : bon on c 8 r ' eel wait 

u. Y. Yi. Will you consider a mixture Ol broken Stone, hvdraulie 

. ‘ ce } 4 ‘ ~ ee oy 4] 22% “2 

cement. sand. mixed with Ires!) water, as comll pu within the mixture 
s - a 1 ye ' oyotyy: 
provided for By the wording of the Schillingei patent? 


} 
\ H 2 Oa —— ] ot yy) « ] _ <a ‘ ?) } rf), y* + | of + | . 4 ocean ne ff , 7.1 | 
A ‘ j WOULdC, il made iil such a lliatiti¢] Liicht viit pavetnent COUT 


’ . 1 ? ] . . | ~~ ] y ma) . . TLS « ‘ - 
C. Q. 92. If mason’s chips or coal cinders or gravels o1 
438 grits were used in connection with sand, hydraulic cement, 
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and water, would 


Ing ol Schillinger’s pate 
A. Such materials, 


what is understood by 


patent. 


‘ 


A. They are. 


C.Q. 94. And | 


te ] i 
consolldated, aft 


LIOhn, AS Nav ve re 


in the bottom COUTTS 


In irregular lines 
i. &. o¢ 


and one part ee 


Cause two DIOCKS., 


439 here in thei 


U. (). JS. Such 


ae re — ®. = 
unger provides lor Making fh 
A. This is the upper limit of the figures g 
matel 


proce SS Of Tormation. would i parate teen 


? } 


cord at the divi 
-adhesive quali 
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140) Complainants’ counsel offers in evidence the copy of the 
‘at } ’ ’ ‘ “))° oe ° 
record In the ease ol John J. Sehillinger Us, lhe (7reenway 
Brewing Company, with the request that the same be marked Ex- 
hibit “Greenway Brewing Company Record.” 


JouN J. SCHILLINGER e@alled. 
Kxamined by Mr. Hry 


= . a : ‘) 
(). 1. What is vour name, age, residence, and occupation : 


‘ 1} . , . " 
. tiayey — | . , , ‘ : , ‘7? *) +) , «)*) 
A. John J. Schillinger: fiftv-two vears: number 420 East 99d 
= . . % ] . : ° i] , ’ . 
+ > " ; 4 | " . . 
street, N. Y. city manulacturer of artificlal stone and fre-prool 
OUlIdI ING materia 
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Ros a3 a See 
MWVenNLIOoOnN which hOTnIS 


Q).5. About what time in the year ¢ 
A. During the summer; about August 

(). 6. Since the grant of vour patent have you been enga 
‘constructing conerete pavements of the character described 

A. During the whole time I have. 

(Q). 7. IT now show vou Complainant’s Exhibit “ Perkins’ Photo- 
eraph,’ of No. 8171 Groveland Park Avenue, and I ask you to state, 
if vou know, what the marks coinciding with the joint lines shown 
on the COpPINe and curb are employed for. 

A. These lines are made to point out the division between the 
| the lower or bottom concrete to indicate such a division 
after the Lop course has been spread over, and are eenerally used to 
d the straight edge from point LO point, and rut alony OT) that 


edge of the straight edge a trowel to cut the top course straight with 


the lower joint 
= } . ‘ ‘fs Ao 7 al 
().S. Are such marks commonly used In constructing concrete 
Sl a = re 2 
pavements where the joint is finished on top by a trowel or joint- 
‘ a e . 


. , , 
'% > . , . ‘ P ° =. +) 
cutter for the purpose you have described 
| . 


A. Sometimes they use a trowel, sometimes a ljoiInt-culter, and 


| ) ¥ a ;' pee 

sometimes both along that line. I usually use it for all garden 
. } , +} . = 4 

’ . . i oY sie a ‘ "> . . ae: 

vork that wavy Well. the marks have to be put there to indicate 


‘ 
; 
‘ 


} } ’ : : } 
rhe piace whe re the Tomnts h: ve to be made on the top. as the 


x ) + ] ™ ° *% . . ee: ~ , >» 4 . ; > > ] 
has been lost by covering over with the fine stuff, therefore we make 


’ : . > " , 
the marks before we put on the fine stuff. I ean show thou- 
t4v sands of such marksin this city which have been done by 


,° , ° } } : } : 
ilcensees WOrkKInNg Unaer My patent ana pa me mea rovalty. 

(). u. OUpposing i pavement Lo be made by moulding the blocks 
In a scantling mould of, say, from to two and one-half inches ol 


course material composed of seven parts sand and gravel to one part 
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? - . ’ . > f . 
cement, then the fine upper course Of one part cement, one part 


} } co ' ’ ] x + — ] " . > ] - 2 . ms : . 
sand, made plastic with water, and another block formed up agalnst 
the completed block after the scantiing 1s removed, and a straight 

? . ' } 4 4 | i ] _ ] - . 1 ’ » . ’ } 
edge iald across between the bDIOcKS CG1lrectly Ovel the timber O! \olnt 


: ] f +? j 1+ +} '} . a) , 1? } " : 1; _ ‘ 
line, and the cut madein the upper course 1n the JOIN iine with a 
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{| = & aot I - : i | ccna ened , +i Ly] » is , | } , 
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irost or settling « e foundation ? 
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, } 7 Fal , 
() 10. \ LI eut control the eraecking so the crack vill follow 
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. < } : ™ 
@. 11. Supposing a pavement is made, as deseribed, without any 
1] { | ° ' . : i. ee 
cut at all, the fine material of the Upper course coming together 


smooth and even on top and of good material, how will frost or 


. ‘ ,y . ] } ‘4 ] , “7 ; 
heaving and s ¢ affect such a pavement 
A. If it eracks along the line where the joists have been laid fo1 


] ls ,’ 1} 7 q ’ '*} ry] , " ‘) 2) ? } ’ ’ ’ } 
bhne tower cours V\ ve Irreguiar on top, and I WWANV Cases the 


143 (). 12. Howd » VOU know that? fave you ever constructed 
such a pavement: and, if so, where and with what result? 

State fully 
A. I have eonstrueted such a pavement, in the fall of 1874, 
on Capitol grounds, in Washington, D. C., which pavement I took 


O y 
’ ’ ‘ ‘ i 25 3 1s) i. -— ’ *.} ] ; . 
up the next spring on acecoun of such Irregular CracKh ing. 
> } , . 1] cr ° 
; ; . + +e ‘ . . Wa +. ; ° : ty ’ | " 
() Is. And does vour own experience fully confirm vou in. thie 
— } : . } | . aa 
view Which vol press here 1n regard to the action ol the pay C- 


Q.14. In the case of Schillinger vs. Gunther, decided by Judge 
‘ . } a 
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ided answer, did you make the afh- 
davits printed at pages 50 to 505 of complainant’s record in such 
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A. Same as | make it to-day. 

CU. @. 18. As [am not aware how you make it to-day, will you 
kindly answer my preceding question ? 

A. Same as de scribed in} my pra tent. 

C. (. 19. As you have more than one patent, I believe, please give 
me the number and date of the patent to which you refer. 

A. The first sidewalk patent Was dated July 19th. 1S70. reissued 
May 2d, 1871. 

C. Q. 20. How was the pavement made by you in the spring of 
ISTO made and laid ? 

A. One was laid exactly like the patent describes it, with the in- 
terposition of tar paper, and the other was laid with the interposi- 
tion of strips and cutting with a trowel. 

C.@. 21. What was the object of cutting with a trowel ? 

A. ‘To make a division 

C. Q. 22. Would not the strips m: ake a division 

A. I took the strips OUT, 

C’. Q. 23. After the strips were removed an opening must have 
heen left - would tha have been a division ? 

A. I floated it over again with a trowel and cut it after. 

C. @. 24. Ilow long at 


27% ) 
laying * 


_ 


-—. 


? 


that time did you continue this manner of 


A. Which manner? 
447 C. Q. 25. The manner of which you have last been testify- 
ing. 

A. I never | ad any again the same way. 

C. @. 26. When do you lay your next strip of sidewalk or pave- 
ment using tar on r between the joints, as provided for in the pat- 
ents to which you have referred ? 

A. Ever since, continuous since that time, with the exception of 
garden walks. I never use tar paper for garden walks. [I use joists 
for the bottom course and joint-cutter for the LOp ; sometimes I do 
areas and court-yards that way, and the work in Washington I did 
that way. 

C. Q. 27. In laying garden walks, what process or manner of lay- 
ng did you use t Please describe fully. 

A. I lay two long joists the whole length of the walk, then I lay 
lateral joists between the two long joists for every alternate flag ; then 
I fill that bottom course first with coarse stuff about three inches, 
and then ] put the top stuff on and smooth it off, then I make 
marks to indicate the joints on both sides, where they are so filled 
In with concrete, ‘aims to joists; then I take away the joists and fill 

1 between the two finished flags, first with coarse material and then 
wath fine material; then I hold a straight edge across this walk 
where the joist has been laid and cut in the top course with the joiut- 
cutter opposite the bottom joint 

C. Q. 28. After being cut, what would be the condition of the flags 
In relation to each other? 

A. Sectional pavement. 
445 C.Q. 29. When did you first apply this practice to use? 
A. When I made the experiments, and in the spring of 
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C. (). 30. How long did you then use it? 

A. Ever since. 

C. Q. 31. Why do you not use tar paper, as provided for in your 
patent, in the process employed by you for laving garden walks 

A. I consider this as an equivalent for tar paper, as provided for 
in my latest patent, and use it for narrower walks and cheap walks. 

C. Q. 32. You have a patent, then, which describes and points out 
specifically the process used by vou for laying garden Or harrow 
walks, as you have deseribed ? 

A. What I understand of the patent [ have is the use of tar paper 
between the joints, or anything which answers the same purpose, to 
make an artificial joint or opening part or wholly of the thickness. 
[ understand the patent that any portion of cutting Is a part of my 
patent. | 

CC (). 30. Lo which patent do you now refer * 

A. To the patent In litigation in this case. 

C. Q. 34. Please quote the language in that patent which describes 
and points out cutting as one of the features of the invention ? 

A. The word “equivalent” between the Joints covers that part, 
as I consider the trowel used while in process of formation is the 

full equivalent of tar paper. 
449 C. Q. 30. You think, then, that if you instructed the work- 
men to Interpose a permanent strip of tar paper adjacent LO 
the edge of a block already formed and before forming the next block 
by the words “ equivalent between the block ” that workmen would 
use a trowel and not interpose it until after the work was completed ' 
is that correct ? 

A. I don’t understand the question. 

C. Q. 36. You understand, however, or seem to, that the words 
‘equivalent between the blocks,” found only in the second claim of 
your patent, means cutting, when no cutting is provided for in the 
body of the specification ? 

A. | understand the word “ equivalent” as provided for anything 
used for the same purpose Is an equivalent for tar paper. | could 
not think of all the thousands of things or modes which infringers 
may use In laying my pavement when I made the application for 
my patent. 

UC. Q. 37. What do you mean by the words “used for the same 
purpose” in your last answer ? 

A. Making a division while in process of formation. 

C. Q. 38. But not making a division after the process is com- 
pleted ? 

A. You can’t make a division 24 or 48 hours afterwards ; you can 
only make a division while the cement is plastie. 

C. Q. 39. How about one hour afterwards ? 

A. In cold weather or in fall you might make it five hours after- 

wards. 
4.50 C. Q. 40. After the pavement is completed, you mean ? 
A. Yes; with the exception of making the joints. 

C. Q. 41. You could make a division, then, and not make a Joint; 

is that what you mean ? 


‘>, 


) 
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De 


A. You could leave only a division if you had something inter- 
posed, 


C. Q. 42. Interposed when? 

A. While 11) process ot formation. 

C. @. 40. Stee rposed while in process of formation and not after- 
War ls : Is t! lat what vou mean 7 
A. mean not atter the conerete vets hard 
C. Q. 44. Your understanding of your patent in this regard is not 


very clear, 1s 1t? 
A, I leave that to the court: l am not an expert In patent cases. 
C.Q. 45. Does your patent provide for marking coinciding lines on 
the coping and curb with the jo1 nt line? If so, quote » the language 


authorizing such marking 

A. My patent does not provide for anything outside the pavement, 
is these marks are outside the eauiaaia: pt only to Indicate t he joint 
In«athe pavement wher it should be cut in divis lons—one not de- 
seribed in the patent 

C. Q. 46. Does your patent describe the use of a straight edge for 
any purpose whatever? 

A. I don’t think I mentioned any straight edge in my patent; I 


so 


use a straight edge sometimes. 
45] C. QQ. 47. Does your patent describe the use of a Joint-cut- 
ter? If so, quote the language. 


A. It do Ss, in) the word ms quivalent,” if the joint-cutter is used 
for the Sahhe PuUrposs as tar paper. 

C. (J. 48. You are positive, are you, that a cut will control the line 
of cracking, and that the crack sin “ — the line of the cut, Irre- 


spective of the joint line made the timber ? 
\ ' ii] | , . ; vee — ] — 
d A eut will in the sonanabenea roi lt, as the @ut does break 
the strength of the strongest part ol the pavement. kor instanee, a 


granite block of three feet thickness the crack almost always fol- 
lows the cut made in the top by ehisels 

C. QQ. 49. Does the timber line extend through the entire block 
when laid as deseribed n direct Interrogatory nine of your examl- 
nation ? 

A. The timber is always ~~ oe ide for the edge and for the sur- 
face of the pavement, and ext s from the top to the bottom, and 
in some cases it reaches only ‘sao the bottom to the top of the coarse 
stuff. 

C. Q. 50. Is the division between two biocks made by this timber 
line a distinct one and of such nature that the blocks will naturally 
separate on the line’ 

A. Without the cutt 
a zigzag or irregular 
pavement by any architect. 


ng on top it will form in case of separation 
ine, and will not be accepted as a sectional 


C. Q. ol. It will form a separation, however, will it not ? 
452 A. It will not form a separation without cutting on top. 


C.Q. 52. How about the bottom ? 


). d2 
A. I could never observe the bottom; I could only observe the 
top when I look at it. 
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C. Q. 58. For all that you know, then, the blocks when laid, as 
set forth in direct interrogatory nine, are united at the bottom ? 

A. ‘They are united on the top, and as the bottom is made of a 
dry and coarse material it does not take adhesion in the bottom, ex- 
cept you bring fine material against It. 

C. Q. 54. The material specified in interrogatory nine for the bot- 
tom 1s a mixture set forth in your patent, is it not? 

A. As to the proportions, yes. 

C. Q. 05. Where would the separation occur in this lower course— 
on the timber line? 

A. Yes; if there was no top course, as it is the weakest spot in 
the concrete. 

C. Q. 56. Is 1t not also the weakest spot in the top course ‘ 

A. In some cases it might be. 

C. Q. 57. Where is the point of least adhesion in the top course, 
as between two blocks, one laid after the other has set, for the use 
of a timber which forms a timber line, on suen timber line or mid- 
way of the blocks? 

A. There is no weak point in a green block on top, except the 

block is about eight days old and dried out. 
499 C. Q. 58. That is probably true as to the block, but how 
about the juncture of two blocks, one formed after the other 
has set? 

A. A fresh top course will have an adhesion ona green top course. 
After one block has set tnat would be the weakest part, [ think. 

C.Q. 59. The weakest point between two blocks, one laid after the 
other has set, would be on the timber line, which line extends en- 
tirely through the block ? 

A. Yes. 

C. Q. 60. This being conceded, if a cut were made of a sixteenth 
ofan inch in depth and a quarter of an inch away from the timber 
line, where, in your opinion, would the separation of a block oceur— 
on the timber line or on the eut ? 

A. I have observed in this city many of such cuts, which has been 
done by carelessness of the workman. In most cases there were two 
very irregular cracks and in some others there have been one zig- 
zag crack running from one point to the other, from a joint line to 
the cut line. I would like to point out such a pavement to you in 
this city. 

C. Q. 61. It would appear, then, that the cut does not control the 
cracking In these cases, would it not ? 

A. Not in the way described by you in a former question. 

C. Q. 62. Is not the object of the cut more to make a straight line 
same as stated by you for cutting granite, and thereby have the sep- 
aration appear as being straight rather than effecting the separa- 

tion ? 
454 A. The cutting is made to form a section and will do so if 
it is done night. | 

C. Q. 63. And not to form a separation, then ? 

A. It forms a separation first and then it forms a section. 

C. Q. 64. Then, in your judgment, no separation will occur unless 
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a cut is made, notwithstanding the fact that you have testified that 


the timber line extends through the entire block ? 


a. ee 
fA. Yes. Sir; ase paration might take place, but an irregular one.. 
. i= reNy | ° ‘os . : ; } my ; - s i 
U. G. bo bhat, then, simply nsures regularity at the separation 

4 raexd 4 ’ ) : = oe : ' — 2 aia ; - ae 2 

A. ‘The cut does both: 1t insures rem@uriarity and divides. 


' “> = CRT S38 al a , ee liViel if rer 
C. () alee \\ Iii the eubt rwsure reguiarity and G1IVISION WT not ovel 


C. Q. 67. How deep does your patent cal 
by the word “ equivalent ? ” 

A. Whenever it effects a separation. 

CU. Q. 65 [fa eut should be made through the centre of a block 


. | } 
A. Not uniform, except made deep enough. 
% ach 


forming a separation, and a separation should also occur on the tim- 
ber line of the same block, which separation would be covered by 
your patent, if “al “ul ’ 

| 


“A. Both, if the timber was used for forming a joint or for the pur- 


making a pont, 


pose Ot 


JOHN J. SCHILLINGER. 


~~ °, if . ’ } : 
400 JouN II. Stark, a witness on behalf of the complainants, 
being duly Sworn, deposes qs follows: 


(). lL. What is your name, age. residenee, and occupation 


A. John H. Stark; 40 years; 174 East 8 in the city of 
New York: artificial stone works. 

(J. LZ. Are you familiar with concrete or cemeltl PaVve4nine hit work ? 
lf so, how long have you been engaged in suci) work ? 


} 


A. | have worked in this business about eleven years; have 
worked about six years for another man, and have been in the busi- 
hess for 1) \ self about five Vears 
(). oO. ln a cement or concrete pavement In which 1 
formed within a seantling mould by laying a lower course of sand, 
rave |. and eement made plastic with water to a depth of, Say, LWO 
to two and a half inches and putting on a top course of fine sand 
and cement made plastic with water and marking the timber line 
on each side of the block, then letting the block partly set and _ re- 
moving the seantling and making another block against the com- 
pleted block, then placing a straight edge across and between the 


2 } 
LWO DIOCKS 11) I 


line with the marks previously made, and cutting be- 


— 
< 
| 


tween the two blocks on said line from an eighth to a quarter of an 
Inch in depth, state what effect, if any, such cutting will have 
456 In case the blocks : re raised or depressed by the action of 
frost or other causes. 
A. If made in the way read, in case one block should have to be 
t can be taken out without disturbing the next block 
against it. If you make a pavement that way there will be no other 
crack init. In caseif that is mixed strong enough—if there is enough 
cement in it is what [ mean to say—the crack will follow the line 
made by the trowel. 
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Cross-examination by Mr. Bonn: 


C. Q. 1. What would be the result if the cut made by the trowel 
Was made Al) neh to one side ot the timber line On the Lb] OCK first 
completed, SO far as the cracking between the LWO bloel KS 1s COn- 
cerned 7? 

A. When the scantling Is laid and the next block finished against 
ae and if then a mark is made about one ineh over the line it will 
‘+k where the scantling was laid. In case if there is mixed not 


eh cement it will crack in both places if the stuff is poor. 


Redirect examination by Mr. Gro. W. Hey: 


hk. D.Q.1. If no cut is made on the timber line will the cracking 
be straight and true or zigzag and rough 


A. The cracking will be on a straight line, providing the scant- 

ling Is straight and true. 
JOHN H. PARK. 
bog PUESDAY, August 21st, 1S88—10 a. m. 
JoHN H. STARK recalled 
Kkxamined by Mr. Hy 

(QJ. 1. Are you the same witness, Mr. Stark, who testified previ- 

] *7 
ously 


A. Yes, sir 

(). 2. 1am told you desire to make a e 
tion in regard to redirect question one, Ww 
(Counsel reads.) Please explain wherein the answer thereto is in- 
correct and how such error occurred, 

A. Sometimes that will be a straight line, but generally there will 
be a little ZIGZaAg : not mueh, thor l or) 
(). 3. When will it bea straight line? 
A. That will be a straight line when the first fla; 
hours before the next one Is laid against It. 


ft 
i 
y } ie . {]j ; : } . - F 
). 4. You mean when the first flag has become hard 


@. 5. And when the Hags are green the top course will adhere 
together and erack irregular if no cut 1s made 
The _ will be a little zigzag on top. 
(). 6. [fa cutis hon on the timber line how will it crack ? 
A. There will bea straight line. 


— 
< 


Cross-examination by Mr. Bonp: 


bos C.Q. 1. With whom have you talked since giving your 
previous testimony in reference to the matter about which 
you have testified ? 
A. Nobody than Mr. Schillinger 


JOHN H. STARK 
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Cireuit Court of the United States, Northern District of Illinois. In 


JOHN J. SCHILLINGER et al. against J. B. Wurvper. 


[ Walter G. Hennessy, a duly appointed notary for the city and 
county of New York, do hereby certify that on the several days 
named in the deposition hereto annexe : , was attended at my office, 


number 95 Nassau street. in said city of New York, by the counsel 
and witnesses therein named: that the said witnesses were duly 


sworn and examined and their several depositions were reduced to 
writing and read to the witnesses and by them subscribed in my 
Dated New York this 22d day of August, 1885. 
[L. 8. W. G. HENNESSY, 
Notary Publ lic ( 1S), N. ¢@ (oO. 


I, Patrick Keenan, clerk of the city and county of New York, and 
also clerk of the supreme court for the said aty pre county, the 
Same being ada ecourt yf record, do he reby certify that W. ( r. | len- 

le] sition was taken, was, at the 
time of taking the same, a notary public of New York, dwelling in 
said city and county, duly appointed and sworn and authori ized to 
administer oaths to be used in anv court in said State, and for gen- 
eral purposes, and that his signature thereto is genuine, as-I verily 


| } 
nessv, before whom the annexed d 


a Lt stimony Whi reol have hye reunto set my hand and affixed 
the seal of said court and county the 23d day of August, 1885. 


kata ' PATRICK KEENAN, Clerk. 


460 Copy of the record in the case of John J. Schillinger vs. the 

Greenway Brewing Company, marked “ Complainants’ x- 
hibit Greenway Brewing Company Record,” in words and figures as 
follows. to wit: 


16] [n the Cireuit Court of the United States. Northern District 
of New York. In lq juity. 


To the | nmonor: able the judges of the cireult court of the Unite d States 
for the northern district of New York: 

John J. Schillinger, residing at New York city and a citizen of 
the State of New York, brings this his bill of complaint against The 
Greenway Brewing Company, a corporation duly Pigg orm d and in- 
er the laws ot the State of New York, def lant . do- 
Ing business in the city of Syracuse, in the county of fangs In 
said northern district of New York, and a corporation of the State 

Ne W York. 
162 And t hereupon your orator comp] lains and says that here- 
tofure and betore the 19th day of July, 1570, John J. Schil- 


corporat do uni 


yo” 
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linger, being then a citizen of the United States, was the first and 
original inventor and discoverer of a certain new and useful im- 
provement In concrete pavements, deseribed In the letters patent 
dated July 19th, 1870, hereinafter mentioned, and which was not 
known or used by others prior to his invention thereof, and which 
was not and had not been at the time of “ — plication for letters 
patent therefor, as hereinafter mentioned, in public use or on sale 
with his consent and allowance fai camel ae two years prior to his 
application for a patent therefor nor in such use In any way. 

That your orator, being so as aforesaid the first and original in- 
ventor and discoverer of the said Improvement, and being a citizen 
of the United States, and being desirous to obtain an exclusive 
property In said invention or Improvement oe and for the 
United States, did, on the 19th day of July, 1870, upon due applica- 
tion therefor, and having in all things e¢ omp lied with the conditions 
and require ments of the acts of € ongre SS 1m SUC hh) Case made and pro- 
vided, obtain letters patent t of the United States for said invention or 
Improvem: nt in due form of law, under the seal of the Patent Office 
of the United States, signed by the Secretary of the Interior and 
countersigned by the Commissioner of Pat nts, bearing date the said 

19th day of July, 1870, and numbered 105,599, which said let- 
Lo ters patent are now remaining of r cord in the Patent Office 
of the United states, bv which sald letters patent there Was 
ed and secured or intended to be cranted and secured to the 


~ 
— 
pow 
— 
— 
—s 


said John J. Sehillinger, his executors, administrators, or assigns, 
for the term of seventeen years from the said 19th day of July, 1870, 
rht and liberty of making, using, and vend- 
Arqines in vention Or Improvement de- 


the full and exclusive ri 
Ing to others tO he usé€t 


\ = in suid letters patent, and by virtue thereof your orator be- 
came and was the sole owner of all the vired and privileges granted 
and secured or intended to be granted and secured in and by said 


letters patent 
And your orator further shows unto your honors that your orator, 
so being the first inventor as aforesaid, having for good and lawful 
cause after the issuing of the said letters patents as aforesaid sur- 
rendered the same tot the Commissioner of Patents,and liaving made 
due application therefor, and having In all things complied with the 
requirements and conditions of the acts of Congress IT) such Case 
if May, 1871, obtain new 
etters pa ent, for the same 


made and provided, did, on the 2d day 
} sya? ° ~ 
letters patent, numbered 4564 of reissued 
nvention. on a corrected specification, for the residue of the said 
} 


Le rm of -eventeen years trom the 2d aay of May, 1S7]1, which sald 


3 
} 
i 
i 


issued letters patent were issued in due form of law, under the seal 

of th Patent Office of the United States, signed by the Secretary of 
the Interior and commnerngme by the ( ‘ommissioner of Pat- 

lo4 ents, rere date the said 2d dav of May, 1871, and num- 


bered 4364 of reissued letters p: atent, and which said reissued 

letters patent are now remaining of record in the U. S. Patent Office, 

as by said letters patent or a duly authenticated copy thereof, in court 
ready to be produced, will fully and at large ap pent 

nd your orator furthe r shows that by reason of the said reissued 
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letters patent your orator has ever since the issuing thereof and is 
exclusively entitled to use, exercise, and enjoy all the exclusive 
rights, privileges, profits, and advantages granted and secured or 
intended to be granted and secured in and by said reissued letters 
patent for and during the term of years in said reissued letters patent 
mentioned. 

And your orator further shows unto your honors that the said 
Invention or discovery so patented as aforesaid is very valuable and 
useful to the public, and that the same has been extensively Mnvro- 
duced into public use,and thatthe publie generally have acquiesced 
in the exclusive right of the patentee and your orator, as his as- 
signee, tothesame; and your orator would, but for the wrongful acts 
of the said defendant and others acting in concert with it, have made 
large gains and profits from the manufacture, use, and sale of the 
said invention, which he has been and is now hindered from making 
by reason of the said wrongful acts of the said defendant. 

And your orator further shows unto your honors that since the 
rranting of said letters patent and the reissue your orator and 


a 
< 


165 those hoiding under him have brought the said invention 
iuto public use in various parts of the country, and the same 
is of great advantage to the public and of great value to your 
orator, and lias remained in the exclusive possession of your orator 
and those holding under him, to the great benefit of the public and 
great gains to your orator, of which gains your orator is unjustly 
deprived by the acts of the defenaant hereinafter mentioned. 

And your orator further shows unto your honors, upon informa- 
tion and belief, that the said defendant, well knowing the premises 
and the rights and privileges secured unto vour orator, and in order 
te deprive him of the profits, benefits, and advantages which might 
and otherwise would have accrued to him, at the city of Syracuse 
aforesaid, within the said northern district of New York, and with- 
out the leense or a rmission of your orator, has, since the 19th day 
of July, 1S70, and at divers times since that time, and before the 
commencement of thissuit, unlawfully and wrong-ly made or caused 
to be made, sold or caused to be sold, used or caused to be used, 
concrete pavement containing the said invention or discovery and 
Improvements, or substantial or material parts thereof, deseribed and 
patented in said reissued letters patent No. 4564, the exclusive right 


to which is secured to your orator, as hereinbefore set forth, and 
Which said unlawful making, use, or sale by the defendant as afore- 

said are in violation and infringement of your orator’s ex- 
166 =o clusive rights and privileges under said reissued letters 

patent as aforesaid, and that the said defendant still continues 
so to do, in defiance of your orator’s said rights and privileges and 
to vour orator’s great and irreparable loss and injury, and by which 
your orator has sustained and been put to great loss and damage, 
and has been and still is deprived of great gains and profits which 
your orator might and otherwise would have obtained and received, 
but which have been received and enjoved and are being 
received and enjoyed by the said defendant by and — its 
aforesaid unlawful acts and doings; and that the said defend- 


f 
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ant has derived and received and is still deriving and receiv- 
ing from such use great gains and profits, but to what amount and 
from what amount of the improved concrete pavement your orator 
Is Ignorant and cannot set forth; and your orator prays that the 
said defendant may be required to make a discovery and full dis- 
closure as to its use of said invention, of the number made or used 
or sold, and of all gains and profits reecived by it therefrom or by 
ineans thereof. 

And your orator further shows unto your honors that the afore- 
said using of said invention by the said defendant and its confeder- 
ates, and its preparation and determination to continue the same, 
and the aforesaid unlawful and wrongful acts, have the effect to 
encourage and induce other persons to infringe and defy the letters 
patent as aforesaid and the aforesaid exclusive rights and privileges 

of your orator. 
467 And your orator further shows unto your honors that the 

said defendant has been warned and requested and notified 
to desist and refrain from said infringement and said unlawful and 
wrongful acts, but that said warning and request and notice have 
been wholly disregarded by said defendant, and that said defendant 
still continues the infringement and unlawful and wrongful acts 
aforesaid. 

And your orator prays that the said defendant may be compelled, 
by a decree of this honorable court, to account for and pay over 
unto your oratorall such gainsand profits as have accrued or arisen 
to or have been earned or received by the said defendant, and all 
damages your orator has sustained by reason of the said infringe- 
ments by the said defendant. 

And that the said defendant, its officers, agents, attorneys, ser- 
vants, and workinen, be enjoined and restrained by the order and 
Injunction of this court from directly or indirectly or indirectly mak- 
Ing, using, or vending any concrete pavement or other article con- 
taining or embodying the said invention described and secured in 
said reissued letters patent so granted as aforesaid or any substan- 
tial or material part thereof, and from infringing upon or violating 
the said letters patent by the manufacture, use, or sale of said in- 
vention in any way whatever; and that the said defendant may be 
decreed to pay the costs of this suit, and that your orator may have 
such other or further relief as to this honorable court shall seem 

meet and shall be agreeable to equity. 
468 And may it please your honors to grant to your orator a 
provisional or preliminary Injunction, Issuing out of and under 
the seal of this honorable court, enjoining and restraining the de- 
fendant, its officers, agents, attorneys, servants, and workmen, to the 
same purport, tenor, and effect hereinbefore prayed for in regard to 
sald perpetual injunction. 

To the end, therefore, that the def’t, The Greenway brewing Com- 
pany, may, if it can, show why your orator should not have the 
relief hereby prayed, and may, upon the corporal oath of its duly 
authorized officers, true and direct and perfect answer make, accord- 
ing to the best of its officers, agents, clerks,servants, and workmen’s 


nal 
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} . ee . ] 7! , . . ™ " 
knowledge. remembrance. Information, and bel1el, to th several 


i - = ] . ee . iy 7 hi o ‘ ie ‘ | ‘ 7 > at la | ’ 
macters Hbereltnbetfore ay rred and Sel forth aS 1ULLY Ana paFrticCulaPiy 
a oe ] ” } ae . 7 } id 
as lf the same were here repeated paragraph D\ paragrapno fille 

] ] 1). " + ; ] 

they ther »SeVeraii nd speellicaily interrogated : 
‘ ; ‘ ; . . . > 7 
May It please vour honors to grant to your orator a writ of sub- 

. i . . 

: ’ } } } ? . | ] ] 
pacha, issuing out of ana under the seal of this honorable court, di- 
} } } ar ra’) 1 POY > rPaWwInae : ‘ ’ 
rected to the said defendant, The Greenway Brewing Company, 


. ; = s, ‘ ] x? > , ] > « vy ® © he a sve Bi 4 } > 
commanding it, by a certain Gay and under a certaln penalty, to de 
‘ ‘ | . 


7 Basil -_ ye : ye a eee ee 
aha appeal In this honorabie court, then and there to make auswel 
s 
4 } 1? » } ’ } ? } ; } 
re i. oo ' — Pe). es ‘ . ' . . a a y . , . . .? 
unto this Dill oO] compialnt and to periorm and abla bv such order 
: ; . ae : ; = 4 : — oe ee 
and decree hie relli as —this court Mav seem meet and agreeable LO 


And your orator will ever pray, &c. 
JOHN J. SCHILLINGER, 
Dy DUELL WX HEY, [Tis Attorneys. 


AGY LU'NITED STATES OF AMERICA. 


NORTHERN District oF NEw York. ) 


c j 
( Ounti fil (Jnondaqa. } 
> a - 


C. H. Duell, being duly sworn, deposes and says that he 1s one of 
. _ rt } 4 ee } rot 
the solicitors for the COMM paimant herein and that he has read the 
foregoing bill of complaint by him subscribed and knows the con- 


_— 


tents thereof; that the same is true of his own knowledge except as 
to those matters therein stated on information and. belief, and as to 
those matters he believes it to be true; and he further deposes and 
says that he verily believes the said John J. Schillinger to have 
been the first and original inventor of the Invention patented to him 
‘ 


ore ae | y >t | 1?) ty f ri] and that t ) ame fy: . ) hee . ) . 
as BCU IOTUETI lh SQld DILL, ANG tbat tile Sclili¢ mas Hot een 11) use O! 


: ] ] + . +} = . 7 . . ] > — } ’ . ? > eo , } ; 
deseribed before the invention by him: that geponent ~ knowledge 


? 17 + i +? a | ar j ] 7?) ' ] Tt? ] Fos 
olf the matters set forth In said bill of complaint 1s derived from 
? ¢ t | 7?) } ’ ) us) 2 ~s ‘ é.? ] , » 6 To. . ae 
StaLeINeHLS 1 Te LO fit by the COTM ylalnant and b\ Papers In his 


possession; that deponent makes this verification instead of the 
complainant because the complainant is not a resident of or now 
within the county of Onondaga, which is the county of deponent’s 


C. H. DUELL. 


'n to before me this 20th day of June, 1882. 
kK. NOTTINGHAM, 
Notary Public, Onon. Co., N. ¥. 
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170 United States Cireuit Court, Northern District of New York. 
In Equity. 


JOHN J. SCHILLINGER vs. THE GREENWAY BREWING Co. 


Sir: You will please take notice that the complainant herein 
will proceed to take proofs in support of the bill of complaint before 
I, H. Cribbs. lsq., special examiner, at the othice of Duell WX Hey, 
No. 37 North Salina street, Syracuse, N. Y.,on April 6th, 1883, at 
10 a.m. The examination of witnesses will continue from day to 
day without further notice until completed. You are invited to 
attend and cross-examine. 

DUELL & HEY, 
Sol’rs for Compl t. 
To J. L. King, Esq., counsel for defendant. 


Service of the above notice is hereby admitted this 30th dav of 
March, A. D. 1883. 
JNO. L. KING, 
Counsel for Deft. 


171 United States Circuit Court, Northern District of New York. 
In Equity. 


JOHN J. SCHILLINGER vs. THE GREENWAY BREWING Co. 


Testimony taken in the above cause, pursuant to notice, before F. 
H. Gibbs, agreed on as special examiner by the counsel herein, at 
his office, No. 37 North Salina street, Syracuse, N. Y., April 6th, 
1883. j 

APRIL 6TH, 1SS5—10 a. m. 
Parties appeared as follows : 


G. W. Hey for complainant, John L. King for defendant. 
And the following proceedings were had: 


Complainant’s counsel offers in evidence certified copy of U.S. 
letters patent (reissue) No. 4564, granted to complainant for Improve- 
ment in concrete pavements, dated May 2d, 1871, with request that 
the same be marked “Complainant’s Exhibit Schillinger Patent,” 
and the same isso marked and herewith returned. 


ve: 


Spe eval Keramoner. 


Complainant’s counsel offers in evidence certified copy from the 
files of the Patent Office of the disclaimer, filed March Ist, 
472 1875, in the matter of the above reissued letters patent, with 
the request that the same be marked “Complainant’s Exhibit 
Schillinger Disclaimer,” and the same is so marked and returned. 
I. H. G., 


ey; V4 cial Kyra Mii ine rT. 
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At the request of complainant’s counsel it is admitted by defend- 
ant’s counsel that the defendant has upon its premises one concrete 
pavement in its malt house, the construction of which is as follows: 

The foundation floor, being prepared, had strips or scantlings of 
wood Zz x 4. of sufficient length for the required section, placed mn 
position about 23) feet out from the coping and parallel therewith. 
A composition composed of sand, oravel, and cement, made plastic 
with water, was then spread within the mold formed by the afore- 
said scantling and rammed down so as to come within 3 inch of the 
scantling. Then a finer course, composed of finesand and Portland 
cement, about half and half, made plastic with water, was then 
floated over the coarse material and smoothed over or struck off with 
a straight edge. The block or section was then allowed to set. After 
becoming sufficiently hardened the scantling was removed from the 
outer edge of the block to about the same distance and parallel with 
the outer edge of the completed block, and the second block or sec- 
tion formed of coarse material the same as the first, after which a 

cutting trowel was drawn across and through the coarse mate- 
10 rial wulong the line of the completed block and the fine upper 
finishing course poured in the mold on top of the lower or 
coarse material, and struck off and floated with a straight edge as 
in the first block: a straight edge was then applied between the two 
blocks or sections over the timber line and a cutting trowel drawn 
through the upper course of fine material over the cut in the course 
material: the edges of the two sections along the eut made by the trowel 
were then smoothed down with the float or trowel, and the remaining 
blocks or sections of pavement were formed consecutively in the 
same way. No tar paper was placed between the blocks. 


lumii LAAss, a witness called on behalf of complainant, being duly 
cautioned, sworn, and examined, deposes and says: 


Reeess to 2 p.m. 

I. HH. G., 
2 p. m.—Recess to 10 a. m., 7th inst. 

Y. H. G., 


Spe cial Lexa hie une 2 


April 7th, 1885.—Recess to 3 p. m., April 12th, 1883. 
Pr. 2a St, 


a - 3 . : 
Spe Cial Evramine Z 


474 Apri. 12TH, 1885—3 p. m. 
Parties appeared as before and E. Laass took the stand. 
ay 
A. mil Laass; age, 50 years; residence, Syracuse, N. Y.; occu- 
pation, civil and mechanical engineer, solicitor of patents, and ex- 
pert in patent causes. 
Q. 2. State what opportunities you have had to qualify yourself 


lo testify as an expert In patent Cases. 


() . What 1s your hame, age, residence. and occupation 
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A. [have followed the occupation of civil and mechanical engineer 
for about 26 years, and during that time I have prepared plans and 
specifications for various structures, and have superintended thesame. 
Within the last 10 years I have prepared and conducted hundreds 
of applications for patents for various Inventions and have been 
frequently called on to examine patents and the state of the art to 
which they pertain for the purpose of ascertaining the scope of such 
patents and determining questions of infringement. I have also 
served as an expert witness in a number of suits involving the 
question of infringement of patent. | 

(). 3. Please look at “Complainant’s Exhibit Schillinger Patent 
and state whether you are familiar with the same. 

A. Lam. 

(). 4. Please state briefly what you understand to be the invention 

set forth and claimed therein. 
LTO A. The invention consists in a concrete pavement formed 
in detached blocks or sections directly on the bed or founda- 
tion on which it is to be used, said blocks being formed by the in- 
troduction of a dividing strip or tool run along the line at which 
the joints of the blocks are to be formed, the process of dividing 
being carried on while the concrete is in a plastic state. 

(). 5. Have you read and are you familiar with the decisions of 
Judge Shipman, Judge Blatchford, and Judge Sawyer in which the 
patent In) suit Was construed and sustained ? 

A. Yes, sir; I have read the decisions and understand the same. 

@. 6. How do the views which you have expressed agree with 
the construction put upon Schillinger’s patent by the decisions of 


** 
. 


va 


the court mentioned above f 


Objected to as not being the best evidence. The deeisions show 
for themselves. 


A. They agree with them in every respect. 
(). 7. Please read the description of the defendant’s pavement 
which I. now show you and point out the features of actual resem- 
blance or difference which you find between such pavement and the 
patented pavement of Schillinger as set forth in the patent in sult. 
A. The pavement constructed as set forth in the statement 
476 just read by me (pp. 2, 3, and 4, this record) is made in ac- 
cordance with the terms of the patent to Schillinger, “ Com- 
plainant’s Exhibit Schillinger Patent,” it being essentially a con- 
crete pavement formed in blocks or sections directly on the founda- 
tion on which it is to be used, and the separation of the blocks 
being effected by the introduction of the tool forming a joint along 
the lines of separation, such joints controlling the cracking of the 
pavement and allowing one block to be removed without material 
injury to the adjacent blocks, and this is the main object of Schil- 
linger’s invention, a result which had never been attained prior to 
his invention. 
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De 


Cross-examined by Mr. KING: 


C.Q. 8. I have here a copy of the original letters patent, which [| 
show you and ask vou if you have examined this original patent? 
A. No, sir; I have not. | 


Offers original letters patent to John J. Schillinger of July 19th, 
1870, No. 105,599, and the same is marked “ Defendant’s Exhibit 
Schillinger’s Original Patent.’ 
P. ma. * 


Special Kvraminer. 
C.Q. 9%. Please examine the latter portion of the patent. 


sf Witness does so.) 
10. Is not the main object of this original patent to 
477 make a pavement in sections, so that by the interposition of 
tar paper the joints between the sections shall be water-tight ? 

A. No, sir; that is not the main object. The main object of the 
tar paper Is to form separate Joints, which will allow one block to be 
removed without injury to the adjacent blocks. 

C.Q. 11. You say it is not the principal object. Is it not an 
equally imports int object with that which you have just stated ? 

A. No, sir: in some pavements it is immaterial whether the joint 
is water-tight or not. 

12. Have you ever seen or examined the floor of the defend- 
ant deseribed in the statement; and, if so,do you know for what 
purpose it is used ? 

A. I have examined the pavement referred to. It is used in the 
floors of the malt house for the storage of malt during the process 
of malting. 

C. Q. 15. It is necessary that such a floor should have tight joints, 
is 1t not ? 

A. Yes, sir; I presume so. 

l4. If there is any infringement of any patent in the con- 
struction of said floor it would be rather an infringement of the 
original letters patent than of the reissue ? 

A. Iti Infringe 's both to an equal extent, for the reasons stated in 
my answer to question four. 

C. Q. 1d. (The counsel reads the last clause in the original letters 
patent.) In your opinion as an expert, is that the same, or the same 

Invention as What is claimed in the reissue letters patent ? 
475 Was not the idea patented by the original patent, that of 
making a water-tight joint between the blocks by Interposing 
tar paper, and does it not essentially differ from the idea patented 


+) 


in the reissue 

A. The claim of the original patent covers substantially the same 
Invention as that embraced in the first clause of the reissue, for the 
reason that the claim of the original patent embraces all equivalents 
of tar paper, or, in other words, any suitable means for forming 
separable joints between the blocks, and therefore it covers substan- 


J. B. HURLBUT Vs. JOHN J. SCHILLINGER ET AL., &¢. 245 


tially aconerete pavement laid in detached blocks or sections, as set 
forth in the first clause of the reissue. 


Vefendant’s counsel reserves the right to recall the witness for 
further cross-examination. 
xamination closed for the present, subject to notice. 
MMIL LAASS. 
Ik’. H. GIBBS, 


Npe cial Kramine I’, 


Sworn to before me this 6th day of April, 1883. 
i. H. GIBBS, 


Spe cial Kram ne r. 


AT9 United States Cireuit Court. Northern District of New York. 
In Equity. 


JOHN J. SCHILLINGER 
ada inst 


THe GREENWAY BREWING COMPANY. 


Testimony taken on behalf of the complainant, in rebuttal, in 
pursuance of agreement between counsel herein. 


Present: For complainant, Duell & Hey, G. W. Hey, Esq.; for 
defendant, John L. King, Esq. 


480 Eure LAAss, a witness recalled in rebuttal on behalf of 
complainant, being duly sworn, deposes as follows: 


(). 1. Have you been examined as a witness in this case on behalf 
of complainant in the prima facie proofs t 

A. I have. 

().2. Have vou examined and studied the various exhibits, 
English and American patents, offered in behalf of the defence as 
exhibits in this ease? 

A. I have. 

Q. 3. Do you understand the inventions described, or alleged to 
be deseribed, in said English and American patents ? 

A. I do. 

(). 4. Please take the exhibits marked Ex. lI, 2, 3, 4, 5, 6, the 
HTuestis patent, and Exhibit Russ Patent, and state what you find to 
be therein described and point out wherein the inventions set forth 
in the aforesaid exhibits resemble or differ from the concrete pave- 
ment of Schillinger as described in complainant’s patent, giving 
reasons for any opinions you may express. 

A. | find in the several exhibits referred to descriptions of various 
constructions of pavement and compositions of concrete designed for 
various purposes for which stone and analogous material is used, 
but in no instance do I find anything resembling or even approach- 
ing the invention set forth and claimed in complainant’s reissue 
patent. 
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1S] In order to fully state my reasons for the opinion here ex- 
pressed I will refer to the exhibits, individually, in the order 

In which they are numbered. 
In Exhibit No. 1 I find the description of a pavement composed 
chiefly of asphalt treated ina peculiar Way i nd rendered semi-fluid 
by heat, in which state it is applied to the bed on which the pave- 


ment is to be formed, said compound, when cooled, forming a hard 
surface free of joints; hence said pavement differs from that claimed 


by Schillinger, in that it does not constitute a concrete pavement 
and is not formed in detachab!l 

in Exhibit No. 2 I find a description of another pavement formed 
of a compound which is not a conerete such as claimed by the 
Schillinger patent, neither is it designed to be composed wholly of 


L.] _ 
@ DIOCKS. 


detachable blocks for the purpose of controlling the line of crack- 
ing, but merely makes the necessary provisions for access to gas and 
water pipes by sections of the pavement being set in frames which 
are removably seated in the surrounding pavement. 

The exhibit No. 5 has no particular reference to the construction 
of pavements, but merely relates to the production of artificial stone, 
concrete, or cement from various combinations of sands, gravels, 
broken flint, and various other substances, which compound 1s de- 
signed to be used chiefly for houses, cellars, vaults, and various 
other structures. 

[am unable to find in any portion of this exhibit a deseription 

of a conerete pavement made in detachable blocks in the 
{$2 manner specified in the patent to Schillinger, neither can I 
find such a pavement described in the Exhibit No. 4. 
rred to in Exhibit No. 4 1s not a concrete pave- 


The pavement re 
ment, but is composed chiefl 
marine glue, and wood, which compound is laid upot 


posed of lime and sand. Said bed is laid without joints, which 


iefly of asphalt, caoutchoue, gu 

1a bed com- 
allows one section to be removed without disturbing the adjoining 
section, and so is also the compound spread over the bed, althoug! 
there are strips or bands of vuleanized caoutchoue or other anal- 
ogous substances imbedded in said compound; yet [ find that they 
are not designed to forin separable Joints in the pavement, the speci- 
fication distinctly stating that a coat of marine glue ts to be applied 
to those parts to be placed in contact with the asphalt; the asphalt 
being hot will cause the marine glue to melt and adhere to it 

} 


mive 


< 


strongly; hence it is evident that the patentee did not design to 
the pavement formed in detachable blocks such as is claimed by 
Schillinger. 

The invention deseribed in Exhibit No. 5 relates to the construc- 
tion of artificial stone or econerete for various purposes, Its in- 
eredients consist chiefly of resin, linseed oil, or tallow combined 
with pulverized whiting or chalk, oakum, or other fibrous substance 
and sand, all of which is commingled by heat and agitation. 

In constructing pavements from the aforesaid material the latter 

is melted and spread in a sem1i-fluid state on the ground pre- 
483 pared for the pavement to the thickness of about one-fourth 

of that intended for the whole block or stone, another laver 
being subsequently added. 


#,- 
° 


e*,- 
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Ps 


The first layer is designed to cover the entire surface without 
joints, and upon this layer the second layer is formed in various 
patterns. 

It is evident from the foregoing that the nature of the material 
employed binds the upper layer with a solid and seamless lower 
laver so firmly as to render it impracticable to remove one section 
of the pavement without disturbing the adjacent sections, and there- 
fore does hot afford the advantage Ss derived irom the Schillinger In- 
vention. 

The pavement deseribed 1n exhibit () does not come under the 
class of conerete pavements at all It 3s sIMpiy a pavement CoOnl- 
posed oft wooden bloeks. 

[ cannot see in what respect this particular pavement has any 
bearing on the question at issue. 

The Sanie might be sald of the Huestis patent exhibit. 

The pavement therein described consists in the use of iron boxes 
filled with any suitable hard material and set closely side by side, 
the w hole form} nga traveling surface @ ym posed of the metal faces 
of the boxes and contents of said boxes. 

[It is obvious that such a pavement does not present a uniform 
concrete wearing surface, such as is obtained by the Sclillinger 
pavement. In fact, it cannot be properly classed among concrete 

pavements. 
484 In Exhibit Russ Patent I find the description of a pave- 

ment which properly belongs to the class of stone pavements 
and consists chiefly in an improved construction of the foundation 
of such pavements, the improvement consisting In providing said 
foundation with removable sections or panels directly over the gas 
or water pipes SO as to aflord a ready AaCCess thre reto, but the main 
portion of said foundation 1s intended to be solid and without joints. 
The top course, or pavement proper, is formed of stone laid in the 
ordinary way,and the joints of the before-mentioned sections or pan- 
els in the substratum or foundation are made regardless of the joints 
in the upper stratum or stone pavement. 

I can see no resemblance between said 
lluger pavement. 

The aforesaid exhibits I find to be as follows: 

No. lis Defendant’s Exhibit British Patent number 7489, of 1837, 
granted to R. T. Claridge for “cement for paving and building pur- 


< 


} 


pavement and the Schil- 


MOSES, 
No. 2 I find to be Defendant’s Exhibit British Patent No. 350, of 
A. . 1852, granted to A. Chesneau for “ paving.” 
No. 3 is Defendant’s Exhibit British Patent No. 2569, of A. D. 
1855, to Francois Coignet for “artificial stone and cement.” 
The Exhibit No. 4 I find to be Defendant’s Exhibit British Patent 
No. 4, being No. 771, of A. D. 1856, granted to C. J. L. M. D. BR 
Haichois for improvement in “ paving.” 
455 No. D is Defendant’s Exhibit British Pate nt No. 5. bearing 
No. 7991, of A. D. 1839, to D’Harcourts for artificial stone, 
marble, &e. 
No. 6 is Defendant’s Exhibit British Patent No. 6, bearing No, 


saatoere emcee soRapeaRpENERANeE . 
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9707, of A. D. 1857, granted to Henry Austin for wood pavements, 
oor. and veneers. 

The Huestis patent referred to is “ Defendant’s Exhibit Huestis 
Patent,” and 

The Russ patent referred to is “ Defendant's Exhibit Russ Patent.” 

In giving ny opinion of the scope of the Schillinger patent I wish 
it to be distinctly understood that I consider the said invention to 
consist essentially 1) forming a concrete pavement in detachable 
blocks by the insertion of any suitable material or implement or 


tool while the material is in a plastic state or during the process of 


formation, thereby obtaining in the most convenient, expeditious, 
cheap, and effective manner a pavement which admits of removing 
one section without materially disturbing the adjacent sections, and 
which is capable of accommodating itself to the effect of the heat 
and cold and expansion and contraction, which advantages are not 
attained in any other known eoncrete. 
Cross-examined by Mr. Kina: 
C. Q. 5. From ie state of the art as shown by the English 
AS6 patents, would you say that the mere cutting between the 
blocks is such an improvement as would involve invention ? 

A. Yes, sir; I do, decidedly. 

In nearly all the English patents referred to the material of the 
pavement is of a nature which requires heating in order to render it 
seml-fluid or in proper condition to allow it to be spread over the 
foundation of the pavement, and such material cannot be formed 
into detachable blocks by a mere insertion of a tool, inasmuch as 
the seam would close and the parts reunite as soon as the tool was 
removed. Hence, none of the pavements described in the English 
patents can be constructed in accordance with the Schillinger in- 
vention, and, furthermore, the material used in the pavements de- 
scribed in the English patents is sufficiently elastic to yield to the 
contraction and ie am without producing disruptures 

C. Q. 6. As a matter of fact, is not the defendant’s pavement ex- 
actly similar to the samen described by the witness brewster, 
with the exception of the cutting between the blocks ? 

A. The defendant’s pavement differs from that deseribed by the 
witness Brewster in that the former is constructed with lines of sep- 
aration by the insertion of the trowel in the material during the 
process of construction, while in the pavement described by the wit- 
ness Brewster no attempt is made to form such lines of separation. 

C Q. 7. Would not, in your opinion, the cutting between 
487 the blocks for the purpose of controlling the cracking and 


causing it to follow the cut line suggest itself as a matter of 


common sense to any person familiar with maki ng such pavements 
as described by the witness Brewster ? 

A. No, sir; it seems not, at least no one thought of it until Schil- 
linger coneeived the idea. 

C.Q. 8. Point out wherein the mere cutting of the pavement in 
defendant’s malt-house involved the use of the patented process of 
Schillinger, or the pavement described in his letters patent. 
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A. It involves the invention of Schillinger in that it produced a 
joint which controlled the line of cracking, and said joint was formed 
during the formation of the pavement. 

C. Q. 9. Would not the making of a pavement as described by 
witness Brewster bring about the same result, so far as the cracking 
is concerned, as the process described in the letters patent of Schil- 
linger; and, if so, are not the two processes identical ? 

A. No, sir; the process described by Brewster does not form a 
definite line of separation. 

C.Q. 10. Is not the process described by Brewster the same as 
that by which the floor in defendant’s malt-house was laid, and is 
not the floor now in the malt-house practically the same in every 
essential feature as that laid down by Brewster ? 

A. No, sir; the floor in defendant’s malt-house is formed with the 

joints required to control the cracking. 
485 C.Q. 11. Is not the malt-house floor of defendant con- 
structed substantially in the manner of the pavement which 
is described in the Schillinger disclaimer ? 

A. No, sir; it is not; because defendant introduced to tool in the 
material of the pavement while in a plastic state, by which tool he 
formed a joint which controlled the line of cracking and allowed 
one section to be removed without materially injuring the adjoining 
sections. 


KMIL LAASS 


Sworn before me this Sth day of June, 1885. 
KF. H. GIBBS, 
Special Kxaminer. 
Testimony closed. 


489 United States Circuit Court. Northern District of New York. 
In Equity. 


Joun J. SCHILLINGER vs. THE GREENWAY BREWING Co. 


I, Frederick H. Gibbs, notary public, duly appointed special ex- 
aminer by an order heretofore made in this action, do hereby certify 
that on the several days named in the deposition hereto annexed I 
was attended at Syracuse, New York, by the counsel and witness 
therein named, and the said witness was duly sworn and examined 
and his deposition was reduced to writing and subscribed by said 
witness in my presence, and the documentary exhibits named in 
said deposition were introduced in evidence in said cause during the 
taking of said deposition. 

Dated Syracuse, New York, June 8th, 1885. 

[L. s.] FREDERICK H. GIBBS, 


Notary Public and Special Examiner, Onondaga ('o., New York. 


I’ 


> 
A 


SCHILLINGE] 


JOHN 


—-LBUT VS. 


HUI 


. 


\ 


yonene 
— 
oe 


— 

om 
oe 
“~ — 
—_ a 
oe 

-—~ 
Co 
——s a 
~ — 
pectin 2 ual 
oo 

rs 


+ 
wus 
~ 
~s 
Sue 


J. B. HURLBUT VS. JOHN J. SCHILLINGER 


complainant the said matters and things had | 
described by letters patent of Great Britain, as fo 

Mnglish patent to R. 'T. Claridge, enrolled M; 
7489, of the vear 1557, for cement paving. 


english patent granted to G. R. D. Harcourt, e 


1839, No. 7991, of 1839, for artificial stone, ete. 
Knelish patent No. 3850, 1852. for paving, er: 
Poli 


atent No. 2659. 1855. for artifiela 


— 
— 

- 
a 
se 


i . 
Also English patent No. 771, of 1856 
NI. di la Hlaidehols. 
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ments containing the supposed invention of complainant, but it ad- 
n its malt house in Syracuse, N. 
Y., one cement or concrete floor, but that said floor is very different 
in construction from the alleged invention of complainant, and that 
in so doing it has not infringed the reissue patent in suit. 
Without this, that any other matter or thing whatsoever in the 
said bill contained material or necessary for this defendant to make 
auswer unto, and not herein and hereby well and sufficiently 


mits that it has caused to be laid 
, } 


195 answered unto, confessed or avoided, traversed or denied, is 
true to the knowledge or belief. of this defendant. 

All which matters and things this defendant 1s ready to aver, 
maintain, and Prove as honorable court shal] direct, and humbly 
pravs to be he nce dismissed with its reasonable COSTS and charges 1 
that behalf most wrongfully sustained. 

SEDGWICk, AMES & KING, 


DD f’t’s Solicitors. 


John Greenway, Jr., being duly sworn, deposes and says that he 
is treasurer of the Greenway brewing Co. ; that he has read the fore- 


} ' : , ] lye 
mong amended answer, and KNOWS the contents thereof: that the 


. . j , } - : , . r } ¥ , ‘ ‘ 
Same is true tothe khowiledge ol deponent, except as to the matters 


i — | : m | ; . } 
therein stated to be alleged on information and belief. and as to those 


miatters he believes it to be true 
JOHN GREENWAY, JR. 
Sworn to before me this 18th day of January, 1883. 
) A. @ COOK. 
Notary Public. 


496 United States Circuit Court, Northern District of New York. 
ln Equity. 
i . 


JOHN J. SCHILLINGER vs. THE GREENWAY BREWING Co. 


Sirs* You are hereby notified that we shall commence the taking 
of proofs O}) part of defendant Ol the | ith day of April, ISS5, at 5 
p. m., at the office of F. H. ¢ ribbs, Esq., special! examiner herein, at 
the city of Syracuse, N. Y. The examination of witnesses will con- 
tinue from day to day until completed without further notice, as the 
examiner may order. You are invited to be present and cross- 
examine. ‘ 

Yours, €c¢., SEDGWICK, AMES & KING, 


Sol’rs ay De fe ndant. 


We admit service of the above notice this 12th day of April, 1883. 
DUELL & HEY, 


Complainant's Sol’rs. 
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497 United States Cireuit Court, Northe Th Distriet O ' Ne W York. 
In Equity 
JOHN J. SCHILLINGER vs. THE GREENWAY BREWING Co. 
Syracusk, N. Y., April 14th, 1883. 
Testimony taken on behalf of the defendant, pursuant to notice, at 
the othee ot I. HH. Cribbs, special examiner, 5 }). M., April l4th 
1SS3. 

ah, vag lor complainant, G. W. Hey, Duell & Hey; for 
defendant, John L. King. 

And the following proceedings were had: 

Defendant's solicitor offers mn evidence the deft ndant’s record in 
the case of John J. Schillinger against The Phillip Best Brewing 
Company, in the U.S. circuit court, eastern district of Wisconsin, 

ith request that the same be marked “ Defendant’s Exhibit Phillip 
Best Co. Record,” and the same is so marked 

I. H. (; 


Special lA eenery., 


(Complainant’s counsel consents to the introduction of 
JOS above record. with the 1 indersta nding that the objeetions as 
» the competency of the interrogatories therein “ire to apply, 
and, furtl er, that he is to have an opportunity to rebut the same if 


} } ' 
he so desires. ) 


Defendant's solicit tor offers In) ¢ videnes copl s of pat nts grant dl 
for Great Britain, as inllows: 

NO 7489, of A. D. 1837, granted to Richard Tappin Clarid 

NO. 300, ~p ni D. 1852, granted to Augustie Chesneau. 

No. 26909, ¢ “ah D. 1855, granted to Francois Coignet. 

No. 71. of fy © [). 1S Ob, granted to ‘harles Jean le NI lore] de le 
Hfaichois for, ist cement for paving and building purposes; 2d, pav- 
ing; 3d, artificial stone and cement; and, 4th, paving. And the 
came are marked, respectively, Defendant’s British Patents Nos. Pe? 
3, and +t. 


Defendant’s counsel also offers in evidence U.S. letters patent No. 
105,599, of July 19th, 1870, granted to John J. Schillinger for im- 
provement n conerete pavements, and the same 1s marked ~ Defend- 
ant’s Exhibit Schillinger Original Patent.” 


F. H. 


Sj vecial kxraminer. 


49S Defendant's counsel offers in evidence copy of U.S. letters 


patent No. 56063, of July 24th, 1866, for iron pavement, 
cranted to D. Huestis,and the same is marked “ Defendant’s Exhibit 
Huestis Patent.” 
Fr. H. 


Special Examiner. 
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Defendant’s counsel offers in evidence office copy of U.S. letter 
p: 


patent No. 5475, of Mareh 14th, 1548, grante d to H. P. Russ for stone 
pavement, and the same is marked ‘“ Defendant’s Exhibit Russ 


Patent.” 
Y. Fa. 


Spe cial keram ner. 


Defendant’s counsel offers in evidence British patent No. 7991, ¢ 
A. D. 1839, to Geo. R. D’ Harcourt, for artificial stone, mai ble, XC., 
and the Same is marked xs Defendant’s Exhibit British Pr ate t No. 

I HL. ¢ 


Spr eial era einer. 


Defendant’s counsel offers in evidence British patent No. 9737, of 
A. D. 1843, to Henry Austin, for wood pavements, floorin; g » and ve- 
neers, @ad the same is marked “ Defendant’s Exhibit British Patent 


No. 6.” 


1 ol . 
Spr Cia | Mme?’ 


O00 Complainant’s counsel objects to Defendant’s Exhibit Brit- 
ish Patent No 2 to the Defendant’ s Exhibit Russ Patent, and 
Defendant’s exhibit [luestis Patent. Ol) the Y rot md that said so 


ents have been considered by this — n the ease of Schillinger 
Us, Gunthi r ana the anticipating mat r the rellh Con taine «| he ld not 
to allect the complainant's patent in prt 

Complainant’s counsel objects to Defendant’s Exhibit British Pat- 
ents 1, 2, and 4 as immaterial and irrelevant. 


Adjourned, subject to agreement of counsel as to time. 


» 


3.30 rp. u.. APRIL 25, ’SS. 


Parties appeared as before and the following proceedings were 
had: 


Henry KE. Brewster, a witness produced on behalf of defendant, 
ay Ine duly Sworn and examined. deposes and Says as follows: 


(Q). 1. What is your name, age, residence, and occupation ? 
A. Henry E. Brewster; age, 71; residence, Syracuse, N. Y., since 
38, and occupation br wer and malster. 
J. 2. In 1841 what was your occupation ? 
A. I was in the grocery business, but was building a brew- 

Cry and malt house 

Q. 5. Did you have supervision of the building or construction of 
the floor in the malt house ? 

A. Yes. 

(). 4. Go on and state how that floor was made, of what material, 
and how was it made? 


Ht )] ( 


Objected to as improper, incompetent, and Irrelevant. 
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The material was water, lime, and sand. It was laid in strips 

of about 2 or 2} feet wide, so that the y could manipulate it without 
stepping on the floor. I can’t exactly tell how wide, it 


a an 40 years ago. - 
Q. : fter you had laid the first strip how did you proceed to lay 
the irate and what did you use to keep the material in position ? 
A. Well, they used some sort of a straight edge. I think it was 


a2x4scantling. That was my impression. I had but very little to 
do with it. l employed these men. 
@. 6. And you proceeded in this manner until the whole floor 


“7 


was laid ° 
(Objected to as leading.) 


A. Yes, sir 
502 (). 7 Do you know of ahy other floors that were laid that 
way here or hereabouts; and,if so, when and where ? 
I think in 1857 I built one in Gedd 
others. 

Q. 8. After the strips were laid did you leave the floor in a rough 
condition ? 

A. No, sir; they were smoothed as they were laid. That was the 
object in laying them in that way. You cai : lay itany other way, 
for otherwise you must tramp on it. ‘There is no other way that I 
know of. 


les. I didn’t know of anv 


Cross-examined by Mr. Hey: 


(". (). oe. | understand you to Say that you didn’t lay these floors 
vourseif. 

A. You understood me right; I didn't 

C. Q. 10. Can you recall the names of the men who worked on the 
floors ? 

A. I think I can very well: I ean. 

C.Q@. 11. Please name all the men you remember who worked on 
those f 

A. There was but two, Robert Quaife and 1 gle 

C. (). 12. Is the Robert (Juaife mentioned the same one named 1n 
the answer In this ease ? 

A. Yes,sir; the same man. 

903 i, (). 15. Do you know where he is now 
A. In his grave. 
). 14. Where is Langle wet 
A. Ditto. Langley was killed here in the malt-house. 
CU, Q. Lo. Are you interested in the ¢ rreenway brewing Co. 


floors. 


+) 


©. Q. 16. "Weis you formerly ” 

A. No. sir; notin the Greenway Brewing Co. I was a partner 
with John and George Greenway about fifteen years ago. 

C. Q. 17. Were you present all the time while Quaife and Lang- 
ley were making those floors ? 

A. It isn’t likely I was present the whole time. Iwas around the 
building, all that was necessary. 
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C. Q. 18. Was you attention especially directed to the laying of 
those floors? 

A. As much as any one’s would be who was engaged in business 
and employed those mien). The Vv mig ht have laid 1 if Is cht Or Wrong. 
[ never saw one before. 

C.(@Q. 19. Did you observe particularly how other parts of the 
building were constructed ” 


(Objected to as immateria| 


5O4 C. Q. 2), ‘How many rows of fermenting vats were there? 
(Same ob} lec tie Mn). 


‘wo rows in the brewery. There were two fermenting tuns 
in the brewery; they were small then to what they are now. 
©. QQ. 21. Was there a gutter in the fermenting-room for carrying 
off the waste ? 
A. No, sir. The { rmenting-room Was on the second floor and the 
gutter was in the basement 
C. Q. 22. Was there an engine and boiler in that brewery and 
malt house ? 
A. No,sir; not at that time. 
C. Q. 25. When was the engine and boiler put in‘ 
A. I can’t tell; we used horse-power then ; I can’t tell how long. 
C. Q. 24. About when was it put in? 
A. I should think in 1845 or ’46. I took Greenway in company 
with me when they were putin. I think it was in 1840 or ‘46. 
C. Q. 25. Can you be positive as to the time ? 
A. No, sir; I have no data to go from. 
C. Q. 26. How do you fix the time when you put the floors 
in? . 
DOD A. It was at the time of the powder explosion in Syracuse, 
and why I know it was at that time I stood near it and was 
looking for my man, whom [ knew would be around there, and I 
thought he was killed. It was very important to me, a brewer, to 
find him. 


‘> 


-_- 


Re-examined by Mr. Kina: 


Rh. D (). 27. Was the LOp of these strips laid as you have described 
any different material from the foundation part ? 
A. No, sir; they were the same; [I don’t know of any difference. 


HENRY E. BREWSTER. 


Subseribed and sworn before me this 25th day of April, 1883. 
FR EDERICK H. GIBBs, 


) Public and Special Examine Ze 
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United States Cireuit Court, Northern District of New York. 
JOHN J. SCHILLINGER vs. THE GREENWAY BREWING Co 


on reading the affidavit of John L King,the notice of mo- 
906 ~=tion, and the amended answer of defendant, and after hear- 
ing Mr. King for the motion and aa Duell opposed— 
Ordered, That the defendant have leave to serve its answer as 
amended, and that the plaintiff, within : 1) days afte the entry of 
this order, may have leave to discontinue said action without costs 
to either party. 


- 
a 
2 


WM. J. WALLACE 


DOT United States Circuit Court. Northern District of New York. 
i Equit y 


JOHN J. SCHILLINGER vs. THE GREENWAY BREWING Co. 


[, Frederick H. Gibbs, notary public, duly appointed special ex- 
aminer by an order heretofore made in this action, do hereby certify 
that on the several days named in the deposition hereto annexed | 
was attended at Syracuse, New York, by the counsel and witness 
therein named, and the said witness was duly sworn and examined 
and his deposition was reduced to writit pea and subseribed by said 
witness in my presence, and the documentary exhibits named in 
said deposition were introduced in evidence in said cause during the 
taking of said deposition. —, 

Dated Syracuse, New York, April 25th, 18585. 

[L.s.] PREDERICK H. GIBBS 
Notary Public and Speci ul hraminer, 
Onondaga Co., New York. 


5A8 DEFENDANT'S Ex. Puitiuirv Best Co. REeEcorp. 
United States Circuit Court. Eastern District of Wisconsin. 


JoHN J. SCHILLINGER 


THe Puivurr Best Brewinc Company. 


For the plaintiff, G. W. Hey, lusq - Winfield & A. A. L. Smith, 

of counsel for the defendant. 
NOVEMBER 21st, 1882. 
The defendants called Joun Miner, who, being sworn, testified: 
I reside in the city of Chicago; I have lived here for nearly eleven 
years; I am 57 years of age. 
O09 (). In whose employ are you now? 
A. Portland Cement Paving Company. 
Q. How long have you been in the employ of that company ? 


So——Z2I1D 
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A. | Ouess for about elolit Vears. 

(). What is — particular business ” 

A. I am a mason by trade, but I have done nothing much but 
cement work for the last eleven years. 
(). Did you lay any pavements and floors on the property of the 
Phillip Best Brewing Company in Milwaukee’? 

A. Yes, sir. . 
. When and whereabouts ? 


4 
A. In the malt house on the corner of Tenth and Chestnut streets 
and in front of Best Brewing Co. office. I laid the pavement on it 


a little over two years ago this sumer, in Milwaukee. 

(J. Any other work on their premises? 

A. Yes, sir: [ laid cl basem« hit floor 1 the oftice building—pretty 
near, if not all—and a little piece of walk —sidewalk —[ Jaid in 
Pabst’s garden, his residence. 

i. Wer you foreman of each of these jobs? 


4 


A. Yes, sir 

(). What was the process of laying the sidewalk ? 

A. It was laid in diamond shape, different colored—black and 
white 

(J. In diamond blocks, square blocks, was it? 

\. Yes, sir. 

(). How much of it was there—how wide ? 

510 A. I believe—I could not tell for sure—15 or 14 feet wide. 


r 
(). About what was the size of the blocks’? 

A. Each block holds about eleht square feet—of the four full 
blocks. 

() What Were the blocks made of ? 

A. Portland cement, sand, and gravel. 

(). Were the blocks in one row laid at the same time or separately 
from the bloeks in another row ? 

A. We Jaid each row by itself, a block all the 
walk the front of thi » building at one time: laid One Tow hight 
eolor: after this was - yne laid a row of black color. 

(). Did you begin a at the end of the piece of walk or side 

A. We aint vt about that. 

(). How did you begin in that ease ? 

A. We generally began on the end; worked from one end to an- 
ther: but there is nothing very particular about that 

Q. What is the method, the process, that you employ; how did 
you lay it in this ease 

A. We have Yo wooden molds—frames, we cal 
the shape of the square stone. 

Q. What shape are those wooden molds? 


theni—to o1ve 


P a | 


4 

A. V-shaped molds, we eall them. 

). They are two sides of the square, are they—the mold 1s two 
sides of the square 


A. Yes, sir 


. . 1 - 
Q. You do not have the four sides of the square; only the two 


a . 
— 


oe —— 
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W do you do with that mold 


ol] (). ? 

A. Aft the ground 1S prepared we place the mold down 
on the ground and fill it. We fill it with gravel and sand and ee- 
ment first—the first bed—then the finer coat Comes Of) top of that. 

(). What 1S the size of the mold ? 


A. There is different lengths. We have molds — will lay two 
or three stones, and we have square molds. It op ends: upon the 
length of the walk. The east of the s1Ze we used hee Wi | lay thre C 
squares. 

(). Does if then require three of these V's laid Ole beside another? 

A. The rame consists of three V’ $s,one laid side ol the othe r. The 
three are In one pl ce. 

(). But when they are connected there are three, one beside an- 


: ce : Lee 7 ] : 7 } . 
(). How large are these V's; of the same size of the block you 


K 
wish to make ? 
A. Just the same size—the half block, two sides. 
\ flow high is this mold ? 


) 
4 

‘rl ; 7 } 4} : # 
A. pmree INChHeS LIICK. 


r 1} ry ai } r ' : 1, 

® J tits i \V’s have no bottom underneath them. 

A. No, sir. 
\nd have no cover over them 


— é) ’ | ? } . } } 1. . | | 
ode QQ. ach \ then, or moid fol the bioekK Is composed Or two 
. " ° be ° 4 } : ] . . | | | | 
Hat is ail, (Wo parts about three mnches wv ide, attached 
} . | : , 
‘ i fastener together ? 


; 
7 
: 7 , ‘4 
Wo Strips of one \ attached on one end. 


i. , ee oT { ; : - I , : . i. 2 | 
hie \ Itsell 1S fastened at the corner or angi 


ou said you then poured in or put in the material of which 


; . ? 
the bloek Is to be bade 


A. Phat Is all tor tie first row. After that DIOCK IS finished eCll- 
on Ses + By $ ] + . j ‘ P # , 
tirelvV we take the frame back. 
(). That is. bv filling the V. That makes a series of triangles? 
A. Only the half square the first time the one side runs against 
the wall; I am speaking of the first commencement. ae _— 
stone is finished—the first row—we take the frame loose and lay the 
. Retin. lata en tt 
points against the stone which has just been laid; that will an the 


— 


(). Lying on the ground ? 


. 
oO & 
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~ J os 
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level—thut is, to the right grade—and Start 


260 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


and place two stripes on the stone—on the two sides of the stone— 
that has just been laid and fill the frame again. 
(). What do Vou sayv——you lay the two stripes on the side of the 
stone that has just been laid ? [ do not understand. 
O13 A. That V frame. the mold, is two sides of that stone that 
Is colng to be laid and the stones that have just been laid ; two 
yf those stones o1ve the other side of the square, and before We LO to 
fil] those stones we place i WOO len strip Ol} top of the other stones 
even with the edge of the stone, so that no stuff that we put in the 
mold will vet onto that stone and Onto the edge and spoil the 
edge. 
() How would it spol | the edge? 
A. By the color. There is a light and dark color. It will be a 
reverse tolor to the first row, and this color might run over onto 
_— other stone. 
That is upon the theory that vou are using different colors ? 
rg Certainly. 
(). It h: as not hing to do with the pavement, except for the purpose 
of keeping the eolors ? 
A. Keeping the colors separate. 
(). What sort of a strip is that that you lay on the block previ- 
ously made to prevent Its being colored by the material you are just 
about to put On 
A. This wooden strip is the length of one side of those squares, of 
three inches wide, about half an ineh thick, or a little more, and a 
strip of rubber attached onto it, on one edge of that strip, about an 
Inch wide. 
(). How is that strip three inches wide and of the length of one 
side of the Square laid Upon the square, edge down Or flat side down ¢ 
A. I lat side down on Lop of the stone. 


| ‘ } , . 
o1l4 () Is the strip of rubber you say runs along the edge of 
, , ’ . ° ‘ 
that piece of wood underneath or Upon it? 
’ ) ° ° } 1 
A. [ nade rneath the strip, so it lies erose down Onto the stone. 
; F ener | on 
| i from ri lnning onto the stone 
] 
i 


MO AHReECCD Like new matePlai 
or ' = = + ‘lw finde +4 
and staining the stone vou have Just previously finished * 


(). When you have so prepared the stone to protect it, and put 

. " ' . ' . ‘ 
your frame Im piace What next do vou dado: 
. | . 


). 

A. Gravel, sand, and cement first, the first coat. rough eoat, and 
e- » material ? 

A. There is no gravel in it; sand and cement mixed, half and 
If, lored. If it is a dark stone we want to lay, it has got to 
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et 
—— 
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os 
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are and CO) 
be colors dd. 
Q. . About what is the thickness of that fine coat which you lay 


over? 


= fie 
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A. About half an inch. 

(). Does that become one solid piece with the coarse coat under it ? 

A. Yes, sir. 

(. When you so filled this frame or mold with this colored mate- 

. ‘lal, as you hh: ave deseribed, what, if anvthing, separates that material 
from the white block which you had just laid there before? 
Old A. Nothing separates it, only the strip On top keeps the 
dark color from running over on the stone. There is nothing 
between thes stones to separate them. 
” (. Is there anything between the sides or perpendicular edges of 
the blocks—in the joints between the stones ? 

A. Yes, sir: a little hook attached to these strips LO keep the strips 
from slipping back while striking off—a little thin hook what presses 
into the other stone to keep it from slipping back. 

(). How wide . that hook ? 

A. One inch, about. 

Q. What is under that edge of the old block and between that and 
the new one which is forming besides these two hooks? 

A. Nothing. 

(). What are these two hooks made of? 

A. Iron or steel, I believe. 

(). How much room do they take up on the side of the block ? 

A. ‘They will’ take up—each one is about an inch wide—it will 
take up about two inches. 

én (). How much space is there along the block, then, where there is 
e no metal and no other mate rial be twee n the blocks ? 

A. There would be two feet and eight inches. 

(). llow deep do those hooks FO bet Lween thre stones ¢ 

A. They LO down—we have different hooks—some hi: lf an ineh: 

some may be pretty near one inch. 
O16 (. And to what are they fastened ? 


.¢ 


A. To the wooden strips what lie on top of the stone. 


(. And for what purpose ¢ 
A. To keep the strips from slip ping back - to hold them 11) place. 
©. When you say the strips you mean the strips that have the 


*} 


rubber along the e ge 


A. Ye S, SIT. 


@. When you are laying stones that way on a floor that is all of 


, , ‘ wa oe = — one 4 
One eolor. do you use these hooks and Strips you Spear of now ? 


A. Not on floors. 
—_ Q. What else is done in the process of forming this block, if any- 

thing ‘4 

A. Nothing —, only I may mention we use a straight 
edge to strike the block off level. 

o (). What part of the block do you strike off level] ? 
A. The top to give a level surface 
Q. At what time in the process or operation do you do that 


.. P 
A. When we put Ol} the fine coat. as we @: 1] it. before we finish It 


(). After the top coat is put on”? 


4 


A. While we are putting iton: at thesame time we strike it with 
the straight edge. 
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(). What is the str aloht edge? 
A. A stick of wood two to three inches wide, a half an inch to 
Ole meh thick. and probably LWOo to five feet long. 
(). Di rned to be straight. is it ? 


ler fay ¢] iP ' P ralin > aur 
(). It is simply for the purpose of leveling the upper Sur- 


4 
locks with this piece Ol wood, str: Weeae it- edge 

A. After the seeond row Its finished far enough we take the strips 
and level this streak. If the las t stone may be put in too high we 
strike it level with the smoothing trowel. 

(). In laving the second course of blocks does the material come 
up directly against the edge of the first course which has been pre- 


viously daid ? 
A. Yes, sir. 
(). Touch it? 
A. Yes, sir; right up as close as we can get It. 
(). Is there any _ tance placed between the first course and the 
second course 1n lay Wn the blocks, or al any other time : 
A. No. Sir 
(). Ilow long have you laid blocks in this way 
A. lor about ( jolt Years , SO long as l have been with the Port- 
land Cement Paving Company 
() W hi re do s that ew Med do business t 
A. All over thre Unit ed St ates, SO far as [ know. 
(). Do you know where it is located ? 
A. In the city of Chicago. 
(). Were these blocks laid in the sidewalk in front of Philip Best’s 
brewing Company’s office in Milwaukee laid in this manner and by 
this process you have deseribed ? 
D1S A. Yes, sir. 
() Hlow do you know they were SO laid ! 


‘) 


2 


done it myself. 
(). ~Saigh agai all the time? 
A. Y 
(). Do si know how long it tool to bo thi: if job? 
A. I could not just tell exactly, but it didn’t take—I don’t think 
it took over three days alto ; 
(). Was there any trowel or other tool or implement used for the 
purpose of filling up these joints between the blocks ? 
a We had no joints between the blocks. ; 
the material of the one came right up against the other 


t Je 


— 


Q. Did you help do the work on the floor of the malt house? 
A. Yes, sir. 
Q). Explain how that was done. 
That was done—we have used strips two inches and a half 
thick, I guess—say, two and a half by two and a half, placed on the 


Q. What do you do after you have finished the second course of 


’ 
- 


= 


fy 


J. B. HURLBUYT VS. JOHN J. SCHILLINGER ET AL.. &¢. 263 


wooden floor. We first commenced about four feet from the wall 

and about fifty or sixty feet, whatever the length of the space, we 

filled with the same material as the sidewalk is done—with sand, 

Prave L, and cement. 

Q. How high do you fill that up? 

A. The thickness of the floor is two inches and a ralf 

(). Then you filled a rectangle about fifty or sixty feet long an 
about four feet wide ‘4 


ed) 


O19 A. It-is not particular about the length. Wecommence on 
one end four feet wide and SO as far as that will PO, SsoMme- 


Or , “ie ica 
times may be 25; may be longer ; it may be 00; sometimes 79; all 


we have space to go. 

(). When you have got that done, what next‘ 

A. It is filled and finished off. 

(). How finished off? 

A. With a floating board, and troweled off with a trowel smooth ; 
floated off to get it straight, get it kind of smooth. After this float- 
ing with wooden board we trowel it off again with the trowel to get 
it smooth. 


; 


‘hes and a half thick, does it 


4 
A, \ CS. Sil. 


Q. Then, this section you first mark or petition off? 
A. Yes, sir. 
(). Llow long does it take before that gets at all hard? 


A. It takes pretty nearly one week before it gets hard enough to 
walk on. 

(). Will it stand up at once as soon as you have laid it or is it so 
soft and moist it sinks down ? 

A. It won’t sink down: it will stand. 
(). It is made so as to stand up? 


A. Yes, sir 


() When you have got that section finished in that way to your 
satisfaction, do you take away those strips of wood you had laid 


*) 
920 A. Yes, sir. 
Q. When vou take it away does that first section slip or 

slide down or fall down ? 

A. 

A. We lift it. 

@. What do you do next? 

A. Place the strip again four feet from the place it has been laid. 
Before we fill uUpa new section we cut off that with a shovel,a 


It does sometimes: ves, sir 


‘— —— — 
straight joint, and tne other part, SO We dont get a joint to connect 


it together ; make it one piece. 
@. How do you prevent forming a joint: 
A. Go along with a shovel and take offa little here and _ there. 
Q). You get the edge rough where it had been smooth before ? 
A. Yes, sir. 


@. You don’t want a smooth edge and don’t want a joint? 


5 


; 
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A. No, Sir. 
Then you pour in new cement and gravel as before ? 


- l 
. . 
A. Yes, sir. 


¢ 

A. Yes, sir; work it right up together and bind it together. 

@. What do you mean by bind it together ? 

\. Work it LO ther soas to make one pl ce of it. 

You want to rel these two sections, then, Into one solid ass, 


} 


do you: 
921 A. Yes, sir. 

Q. Do you place or leave anything between the two sec- 

tions when you are making a second one? 

A. No, sir. 

). Or at any time after you have finished the first one? 

A. Nd, sir. 

d. You then make the second section in the same way as you 
have made the first ? 

fae Yes, sir. 

(). What next? 

A. The third roll we work the same way as the second, and so 
keep On. 

@. When you have got through the day’s work, if the floor is not 
yet finished do you do anything by way of protecting it—take any 
provisions or different steps from what you have been taking during 
the day? | 

A. Yes, sir; the last time we fill it up square up to the strip and 
finish it and leave it the Way it is—leave 1 square, not break it 
down the way we did _ before 

(). When you go to work the next morning, what then ? 

A. Worked nigh up to that again, take the strips off, take and 
place them baek the Way Wwe did before, four feet from the other 
part, and work right up to that again, and try to close it as much 
as we can so as not to show a joint there. 

Q. Do vou break down that edge when you begin the next morn- 
Ing ¢ 

A. No, sir. 

O22 Q. Why not. 

A. It was too hard, so if we should break it down we could 
not bring it together so good as we could by having it straight and 
square. 

Q. Is that the same reason that you did not break down that edge 
the night before when you left it? 

A. Yes, sir. 

Q@. But you try the next morning, [ understand you, to work it 
over so as to prevent any joint remaining there ? 

A. Yes, sir. 

Q. If one goes over that work then and finds a joint or part of a 
joint in sight would that indicate where the day’s work had ended 
and the next morning’s work begun ? 

A. In the first place, if there should be any Joint coming it would 
be right there where the day’s work has ended. 
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Q. Do vou endeavor to make joints or to leave no joints there ? 

A. To leave no joints. 

Q. Was the whole of that floor of the malt house done by you on 
the same plan and in the same manner? 

A. Yes, SIT. 

(J). Do you recollect any other work being done for this defendant, 
The Brewing Company, at any time within the last two or three 
years? 

A. There was a little piece of sidewalk, not for the company, it is 

private, for Capt. Pabst, in his garden—a little piece around 
925 the fountain. It is not for the Best brewing Company. 
(). Was that in blocks of different colors ? 
A. No, sir; plain. 
Q. Was it done, tlhen,in the same manner as this other plain work 
you have been describing ¢ 

A. No, sir; that is done in blocks 

(). Were the blocks laid in the same manner as the blocks in front 
of the oftice ? 

A. No, SIr. 

(). What was the difference ? 

A. Those are in square blocks, just a strip placed around in the 
shape—one side 1s the fountain: we placed the strip, [ believe, about 
three feet and a half from the fountain, the shape of the fountain, 
and filled in between there, between those and the fountain, with this 
same material, 

(). All of one color? 

A. Yes, sir: all of one color. 

QQ. Was this done all at once ? 

A. It was laid in sections. 

(. When the next section was laid, was there anything placed or 
left between the sections already compl ted and the on you were 
then making? 

A. No, sir. 

(J. Did you design in that matter to leave joints or leave no 


joints f 


A. Not to leave joints, only a mark to make it show like stone 
flags. 
(. How much of a mark is that? 
A. Just a little mark on top of the walk—just pressed in. 
O24 (). Does it go down to any depth ” 
A. No, Sir. 
©. What is it made with ? 
A. With the straight edge we generally use, beveled on both 
sides, made sharp to make kind of a corrugated curve. 
Mr. Hey: Right along the joint? 
A. Right across; yes, sir. 


+ 4% 


Made with a trowel, sometimes? 

A. We can’t make it with a trowel; we can’t do it straight. 

Mr. Smiru: Make it with a straight edge, the corners of which 
have been beveled off? 


v4—215 
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A. Yes, sir; made sharp on one side; it is placed on the stone 
and rapped upon to press it in and show a mark. 
Mr. Iley: Was the same thing done on thi diamond bloeks‘ 


s 
.< 


A. NO, sir: no marks made there: all filled Up there. 

(). Can you produce tO us here some of those \ mol lds and of 
those strips edged with rubber, having these hooks on you have 
deseribed ? 


A. I guess I can; yes, sir | | 
(J. Wish you would if you Call Spare one or two Ol each, one Ol 
each. I wish you would do so to-morrow ? 


A. Yes, sir: I believe I can. 
(). When Vou remove the strips, orat any time when Vou have 
finished the square blocks, is there any Impression or mark or 
dentation remaining on the pavement ? 
ILO “A. Of a diamond shape, do you mean ? 
(). Yes, sir 
A. There is sometimes a 


—"s 
ee 


] : = 
1ttie mark Ol the strip we place on Lop 
e mark where the two hooks went 1n, 
} } . . } will 
and we close them Up while we are leveling off this piace where the 


stones connect 


of the stone,and there Is a 


+) 


(). Llow do Vou close them 
° . . } } ; ; 
A. By passing the trowel along on it, stripe the flat trowel along. 
hese hooks lefta little fine mark, so it won’t take anything to fill it 
bv pressine the trowe!] +t 3 ill fill the whole space 
up, DY pre Inge the trowel on 10 10 Wiil fil up t Lhe Whole Space, 
Pi About hew thick F 


They are thinner 


are these hooks * 
han il knife blade: the 32d of al neh maybe; 
Prd as thick as thin sheet iron may be. 

(J. Those marks made by the strips you spea 
must be as wide as the strips, must they not ? 

A. Sometimes; and sometimes a strip warps a little and it may 
mark it on one edge ot the Strip a little. 

(J. \\ hat Is the advantage of smoothing that over with a trowel 
al i wards ? 


To have it nice and smooth: not to show any eracks or anhy- 
abs “any marks. 7 

(J. [t is merely for the looks, then? 

A. Yes, sir. 

() Do Vou know how long the methods that you have deseribed 
here have be nin use? 


Objected to as improper and incompetent—no foundation for the 


question by answer or otherwis 
526 A. About eight years, I guess. 


@. Do you know whether they were used before that time? 


same obj ction. 


Not in that way, that I know of. 

You were not in the business before that time‘ 
Yes, sir; I was 

(). Whereabouts were you in the business before that time ‘ 

A. I have been working for Perkins and Stevenson one year be- 


» 
Ds 
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fore I went to the Portland Cement 
have been working two vears or mé 


am | 


All 1h) (‘hieago ? 
Yi 5, sir. 


AY. ither QO 


? 


' 


f PLO 


They done this sor of work. 
They d do it in the Way 
No, sir 


What company or firm was 


| 


f 
4 


| 


| 


dy 


i 


i‘ 


+f 
it 


- sin teenie me 
Vou have Lnd\ knowledge, 1 
A. The Portland Cement Paving 


(). Do you know who Je! 
Inder what patent: 


A. On the Schillinger 


3 


ne 


patent. 


] ) 


(). At the time vou speak of? 
A. At the time I was working for them; yes, sir. 
26 () What was th style of work that was doneat that time and 
by them under the Sehillinger patent? ‘Tell-us,so as to explain 
the difference between that and the work you did in Milwaukee. 

A. There was nota great difference; the work is done the same 
Way, O] ly Ins Ca of thie : Strips we are USINY to separate the colors 
they put in astrip of tar paper in the joint clear down to the ground, 
and have it stuck up above the top stone about an inch and a half 
or two inches 

Q. Did they leave that tar paper in between the blocks after they 
had finished the work’ 

\. Yes, sir 

A. | ve 

(). Do you remem be! the years that was done 1n? 

A. It was done in 1872 and 1875; I was working for that party. 

(). Do vou remember the name of that Mr. Selby ? 

A. | know him personally, and I know he lves somewhere near 
Milwaukee 

@. Was it Dr. J. B. Selby? 

A. I don’t know his initials 

Cross-examined by Mr. Hry 
(). How did Perkins and Stevenson lay down the blocks? 
A. They have laid it pretty near the same way, only at the time 
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h 
a 


Company, and before that time 
re for Jenkins and Selby. 


firms did this sort of work then ? 


but in a different way. 


you have deseribed ? 


that first did the work. 


n the way you have described ? 


Company. 


ikkins and Selby were at work for or 


[ was working for them they used steel strips to put in the joint he- 
Lween thre stones 
@. Have you got one of the Portland Cement Paving Company’s 
circulars with vou? 
A. I don’t think I have. I have a eard. 
25 (). I understand you Perkins and Stevenson used a process 
very similar to that described by you as practiced by the 


i Paeramc (tamnants 
Portland Cement Paving | ompany. 


A. It is done pretty nearly like 
the Portland Cement Paving Cor 
on top the stone, and Perkins and 
between the stones in the Joint. 


Is that what you mean? 


it. The only difference is that 


npany usethose rubber strips to lay 


Stevenson use steel strips put 


268 J. B. HURLBUT YS. JOHN J. SCHILLINGER ET AL., &C. 


() And the metal strips use d by Perkins and Stevenson were slin- 


4 
’ } . ie l ‘ : . . 
ilar to your wooden strips, with the exception that the hook on the 
- | : f 9° ‘ ; ? +} ;y sey i | . 1} . : ly »? } | 
CTrK ITS Strip Was continuous, while yours 18 only on the ends. s 


thatso ? 
A. Lyi re Was nothing leadlal ON} LOp Ol thre stone by Perkins ali 
tevenson: there wus nothing laid on Lop of the stone: there was 


' : | } i : ; + 4 | _ . 
only a strip the whole joint through put in there. 


() W hile In vour ease vou only pul the metal points On the ends 
} Q 4 . ’ . 4 . ) 
oO} this p1O¢ k DeCLWee}]) t | DIOCKS Is that lf 


re ,° ] , } r } ia . 
A. The little hooks on the wooden strips go down a little. 


ray } } , § 
(). They go down between the blocks, don’t they ? 
7 ; 
| 


4 ws, 
’ | ; ‘ . } 

A. Thev vo between the stuff, certainly—between the cement 

oc 7 } 

(). And the cement eomposes the two DIioecKS: Vou did } not make 
1.1 1 = oe + | s1] 1» tland ( it ¢ , Lala 
DIOCK Pavements bleh) : Ube Orviaha ementl ompany GOT) ft bDaAKE 

} ' 
block pavement 

\. NO. eal « 

(). It is all Lone ece ¢ 


— | ' _ y . } 
H29 “A. As [ understand. block pavement is blocks made and 


i. hs don’ ask you th if ask you whether the Portland Cement 
Paving Company makes block pavement—diamond_ block pave- 


ment, 


Q. Why does the Portland Cement Paving wowed call their 
pavement diamond block pavement, Hurlbut’s patent block and tile, 
We. £ 

A. I suppose they call it so because it 1s marked off in blocks. 
The colors mark it in blocks, dark and light color. 

Q. When did you last examine the block pavement in front of 
the Phillip Best Brewing Company office ? 

A. I could not tell. 
@. Can you testify that the pavement in front of Phill 

) | lot d y show a joint 


ad 


Ip Best’s 
between 


——) 


| 
} va veatn hs ryt? x 7? ] peur 1] > ke r ; 1! ij 
A. Lhe cement, by setting or drying, will shrink, or the ground 
; " , } ’ } y : ) 
1} rit Sev re thé ee L I tH It. 
~~ ¢é)> ™ : . . 2 ‘ :. - is Be — , = . » 8 | 
JOU (J. Supposing I mold two blocks in this way (counsel indi- 
eates) rst iav my seantimngs the size o! this enve lope and 
— <r ee, ao ae eat t 
lay my bioeK ; then i take the seanting up here and put it here 
‘ . ‘iiha . 
Slt aa A i a tila ian 3 
and mMaV another DiNeK: the upper course 1s fi} fe. as vou have (je- 


scribed, and it is floated smooth onto the other block ; the material 
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will shrink so it will open along this line between the two blocks. 
How will that look, smooth and straight or rough and zigzag ? 

\. It does sometimes look smooth and straight, and sometimes not. 
(). The chanees are it will be rough where it breaks off—uneven? 


< s 
A. Sometimes. 
| pills 
vour straight edge, however, and lay it on the 


{ a tuke the bevel 


(). If you take your str 
joint line and thi led cutting instrument and run 


blocks open then—in a straight 


1] 


icross In this way. how will those 


d assuming facts not proven. 


ia, Am | LO unde rstand that the diamond bloek pavements laid 


by you eventually Si Parace 
A. It does sometim«: S, ali 

where if don't open between the colors. 

hey open between the colors 

between the colors: sometimes crack 


nto se parate bloeks f 

sometimes not; I have seen pavements 
(). If they do open do t 7 
A. They do open 

Do] aCross the stone wlhie rc the scround 

times opens between the colors and sometimes cracks across 


i 


} 
heaves or settles. It some- 


xy how does it open 


; : 
9-4 i 
: 


‘ } > 
(). Generally speak 
. & 


4 
A. 
() 
). 
A. Yes, sir. 
(). Now, the parting strips with the hooks on. How ts that with- 
[ -with a draw, or night up straight V4 
t take hold of it 


| 


] ‘ } . 4 7 ‘ 
t generalls opens between the colors. 
‘) 


then 1t forms a joint there 


Ir ’ { ] ; ] 1, | |. 
qarawn trom between the biocKs— 
r it off: jus 


°s 7 . . ‘ | , y 
ft it straight up with the ends. 


? 
A. No; generally Ii 

. . . Bas - . P ry. 
(). How do you do it sometimes—do you draw.it sometimes 


4 
A. We Cuil . those little hooks would cut 1nto the stone, 


‘ou do draw it a littl 


). 
A. By lifting it up it might slip. We try to get it up without 
‘ 


ny it. 
You exercise great care in ta 
A. Not very great care; a Man what 1s used to taking them out 


c<Ing 1t out 


—s 


don’t care much. 
(). You have to draw it straight—perfectly straight ; 1 

viate a hair’s breadth? 

A. If it don’t come up straight it don’t matter. 

@. Won't you explain what vou meant by say 


i" ) ra’ 


ne a moment ago 


i 


‘ 


} »- I , , 1. 7 9) 
Licular How vou took it up: 


that you were not pat } 
Oo2 A. Why, as I say,I am used to it, and I don’t see anything 
hy I can’t take them up. You just take hold of 


particular wl ) 
them and get them up without hardly looking at them. 


Adjourned until to-morrow morning at ten o'clock. 
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am § i 
I RIDAY, November 29d—10 a. I). 
‘ } 
(ross-examlibnation of witness continued 
ray " 7 } } 
{ " <a | ; \ '@* ’\ ? ze ’ ’ ; ; r) cy 
/. iY 1) i j at ij lL i Chal peres of] (oid Line CC O¢ tO 
| ’ 1 
WI) el) thye ruoboel IS See 1} ic] ri CCL ore with Live rubbe r comes 
between the two 3, does vt 7 
X + + | ] 
\ NO, s]] f ¢ rive } FT) } LOT Ol Cy} [) OCK 
’ } + | +> 
() Lng aiso narks OF the ty » DIOCKS | 
—_— er 4] , hla] liffere) lors: 
\ forms the edge ot the two DIOcKS, 1n the different coiors: the 
CU Pmarks Lihe ) KS od 
] I ‘ * ‘ l . ; , ] . +) 
() Lod th frip woes oO} he edge of the union ol the two colors * 


(). Does thi rip leave a distinet line across the two blocks when 


it is first taken up? 

A. The strip don’t: the eolor itself shows the line. 

(). Who besides yourself was engaged in doing this Milwaukee 
vork foradhe Best Brewing Company ? 

1. Mr. Witt. t entleman sitting right here 

©. Who did you do the work for ? . 

A. I was wo for the Portland Cement Paving ¢ ompany 

(). Who was the manager of the eompany ? 

OO A. J. P. Hurlburt 


(). And the Best Company’s pavement was laid in the usual 
way that Ifurlburt makes his pavements? 


, : . . . > ‘ I fe - . , . ‘ 
(). Did you do the work in the Best Company’s fermenting-room ? 


K 1) ‘= = tne Termenting-room, that storehouse 


: ; : ] ] } 
Wwhateve It is Was do it the time with asphait, as muchas I know. 
| | ] ] ] i 1} 7% a. ~7\ . 
(J. State what work you dld do on the malt house on the cornet 
of Tenth and Chestnut streets 
\ Toa) ] +}, +» iz i] kh . ee y fj . " Senses yr kily } ra 
': aia the mMait Woors, a couple OF THoors In QArylnhese Kun, WHnere 
} | 
they drv the malt 
( Belonel O T + | mal 1} 1S 


] ? i + | 4 * ° . ° 
(). And vou ean’t state how the floor was made there ? 


| Ch = ‘ 
\. No: 1 ean’t believe 1t is made the same way we have laid 


the malt floor 
@. Why ean’t you state? 


Htad there been a fire at the malt house just before vou did 


@. And had a good deal of water been thrown in the malt 


house ? 
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A. I don’t know; when we got there the new building was partly 
Up. 

(). Where was this work done 

A. On the corner of Tenth and Chestnut. 


} 


’ , + . a *] > 
(). And where was this new bullding 
. , : — ; Tor — } ; = - ‘ 
A. That is the new building what was burned down. [| have not 
; ’ ‘2 2. oe es 
seen the fire and have not seen the old building 


(). Was there any provision made at the time when the malt- 
house work was done for any shrinkage ? 

A. NO, sir. 

(. Did you afterwards go back to Milwaukee and fill in some 


the work ‘ 


©. When was that—soon after it was laid 
A. Maybe a month or two. Il ean t te ll: a month or two after 
the time it was finished. 

() Deseribe that work vou did on that occasion 

A. I filled up the cracks where the floor was crack¢ d with cement 


. ’ 7 . . oF } ; 
XQ Was it not understood that when vou first left the ma Louse 
ee, Bas - , ind 1s get -_— S47 62 = nt } *) 
job that some setliing and shrinkage Was expected : 
Question objected to and the torm of it in) narticular 
x PESLIVIII Ul) If ( c( O ana Lilie LOT ry) ti At hii parvicuilar, 


A. It was expected that the floor might not crack if the building 


did not settle. 
OOO (). Was not the joints in the malt-house floors paved under 
the expectation that the floor would settle and the cracking 
could be better controlled by troweling 1 
A. No, sir. 
d- Are vou certain of that ? 
A. Yes, sir. 
J). Name all the men that worked on that job with you. 
A. George Witt, Klaus Miller, Gottheb Stacke, William Swam- 
bach, Henry Ries, Charles Helwig; that is all the names that I ree- 
: | | 't recollect 


17 | — . n = “ > ; , , 
ollect: there has been more men working there. but I don’t 


— 


their names. 
). Was [fenninghausen there ? 
@. Was John Farley there? 
\. I don’t know him. 
Are you working for Hurlburt now? 
Yes, sIr. 
@. Mr. Hurlburt has been sued for infringing this same patent? 
A. | don’t know. 
(. Did you make an affidavit ina suit in which Hurlburt was 
interested in lately ? 
A. Yes, sir. 
@. Who was this suit against ? 
A. I didn’t get acquainted with it. I don’t know. 
? Who drew that affidavit ? 
A. I don’t know the man’s name. 


ote 


* 
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the malt house, In a room in 


ad 


536 (. Did you do some work 

which there were no large Vats 
A. Tanks, do you mean’? 

). Yes, sir 

\ No, sir. 

©. Did you see any work done in that room ? 

A. No, sir; I have not seen the work done; I haveseen the floor. 

i, When did YOu see the floor f 

A, After if Was done. 

©. Who did 


< 


A. As I understood, it was a man by the name of George Wind- 


ing, of Milwaukee. 
() When was 1t done 
A. After the cement floors was done. 


Mr. Suirin: Is it claimed that that room of which vou are now 
Inquiring is also laid 1n) violation ot the Schillinger patent ¢ 
Mr. Iley: I understand that room has some pavement In it which: 


we Claim is an Infringement. 

(QJ. When did you work for Perkins and Stevenson ? 

A. | believe It Was 11) the season of 1S74 

(). Who wer you with when vou first learned to do this kind of 
work ? 

A. Jenkins and Selby, in the city of Chicago. 


lte-examined: 
Q. Please explain what are these objects and materials which you 
have brought up here this morning. First, what is this piece of 
wood with a rubber strip on and two iron strips fastened to the 
edge? 
D7 A. We call it a parting strip. 
Q. And now marked “ Exhibit A.” Is that one of the strips 


used to prevent the color of the block forming from running over 


) 
on thr bloe k alre: ady COl nplet ( d ‘4 


A. Yes, sil 


(J. Is it one of those pieces which has been actually in use 


Vv 


(). Llow long has it been used ? 
A. That str Ip ne as daa bably been used for six or seven years. 
(). ¢ ‘an you spare us that p iece to take with us to Milwaukee ? 


. 4 
Is lt 


When this is in use the rubber is underneath. 


. Lying ‘flat ton top of the completely finished block ? 
A. Ven sll : 
(. And the edge of the strip to which the iron hooks, as you eal] 


, ; or ee -* ales at ? 
them. are attached iyes directly over! the edge ol the com pleted 


block ? 


>." } >» 
A. Yes. sir. 
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(. Please tell us what those other things are. 
This 1s the mold frame, we callit. This piece of wood marked 
Bisa frame; it is a frame what is placed on the ground for to get 
the shape of the stones. This is the right frame. We have another 


which reverses that; runs the other way. 
(. This is the right-hand frame? 
538 A. Yes, sit 


@. Whatis the difference between the right and left hand 
frame ? 
The right-hand frame is beveled to the right and the left-hand 
frame beveled to the left. 
(). These are beveled, you say, according to Hurlburt’s patent? 
A. As I understand. 
Q. What is the object of beveling or sloping these edges? 
A. To kee Pp the blocks from sinking down and heaving. 
@. So that one will not raise without another one? 
A. To keep them in place. 
Q. Does that facilitate or prevent the taking out of one block ? 
A. You could not take out one of those blocks without cutting 
them to pleces. 
@. This piece B is calculated for raaking 
three inches square. Isthis the true size you 
A. Only a model of the kind we use. 
(). What is this board marked C, here? 
A. That is a model of a sidewalk ; it shows the way how we lay It. 


yg ’ e ] 
bioekKsS of oniv two or 


. } . | ] 
use or only a mode! 


() Partly covered with sidewalk or laid ? 

A. Yes, sir. 

Q. Are these blocks which are here laid actually made with ce- 
ment? 


A. Yes, sir. 
Qo (). Are these laid in the manner you have described, these 
particular blocks here? 

A. Yes, sir. 
Q. Laid with a frame, then, are they ? 
A. Yes, sir 

(). At 1d notice the edges of these are beveled. They are beveled 
by a frame of this sort, are they ? 

A. Yes, sil 

Q. What are these small pieces of wood and rubber, six pieces of 
rubber ? 

Those rubber pieces represent the strips for this little mold. 

Q. Were those pieces of rubber actually used in making this little 
model here? 

A. Yes, sir. 

Q. How many of these pieces of rubber or the corresponding strips 
are used at one time in laying the blocks” 

A. It requires two strips to lay one block. 

To be laid along the projecting edges of the finished block ? 

A. Yes, sir. 

Q. And when you lay three blocks at a time you use six of these 
strips ? 

9975 
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Re Yes, SIF 

} ° ‘ = ' l | tas or , , ] 
‘ | opserve that some of those SUPIps h; ve the Nhooks, as you Ciil 
them, and some dont 
A. Yes, Sir. 


lo tl 1] hooks, or do they not ? 
,) : ’ +? y) r ol ATO . } ea 
Mk COTONIMNOT) Ise do tney all nave Nooks, OT ¢ »tLNeV Not 


7 ; toy : roe ™ | 
They don’t all have hooks; sometimes where the hooks get 


i it | “7 . thy > > ‘ +? } 
broke} Oli Wwe have to use them WIthoOul NOOKS 
sy Vy) 1 17 + | without | a 
IU (J. Can you use them without hooks 
\ ’ » { 1. . 
\ V4 | as YO) (] Ihe y Very Casy\ wel Ou UI Pract V¢ ( iT) 
] i} , t iti raf t | ] 
Is LLICtt Vi Pitycat i it [} tInKs 
1 ’ } 

() Tn that en ' have to hay nebody h l them in nlace 

+. ‘ ‘ ra { As3t - ici V ( Lv) Lic 7 SOL) ¢ Mt ay hOLid Lil iid | . piace 

\. Yes, siz 

} } } ? ? } *) 
' - ? ? ’ tf | 
\) W hile [ tJ nave ile i 1, ee Lilé ‘ ‘s i\ ltl | i‘ Lie] ClYCS 
. s 
4 
\. Yes, sn 
] 4 

(J Pho hook project Gown at the JOMts 

\ et | ae ee ee 

wit =i f pissst hNOOKS Wiig it | 1ii\ press ong Lich SLOLI¢ \\ ree 

C. Faq ] - ’ | : : , te ] : 
S Thished biready liad =6lahlad hey Would be CXNACbLy Wiiert Lie 

¢ vail } ‘ ’ } ] 

itil Wil i jf thie \ Dress rTiLO thre SLOT VV nave ila 

i 
, \ | 
. | | ‘) 

() (On account Ol tiie beveled CCL re 

\ } ] ] 
1. NO, sil »as to have it lav solid, so it ean t slip 

rgyy } } , ? , Y , . 1 } . 7 

_— sh ,igt ve" : va 117 vy rpvear f ’ MIO , 2a . 

() hae hI AS SP,pOuiG I >t pressed Li}? aAVALIS| rie ( 12% (i Ly) tone 
Orotiv enone] tr hald #i hoses 3 , wi.cin déhin wenele ta 
Wry Chougit SO as to hola the SUPIp Ihk PHACR Wie Lie WOrK IS 

‘ A 
POLS OF} 
\. Yes, sit 
\V ¢ ‘| i | . - | 4 

() \ I) LD | il {) he] pmrece Or Woo? Marke i LD 

1 That j : 1] | ho 

\ ar Sa straight edge, we call 1t, over the trameanhad on those 
; +} + 1\# Fr 
SUPLPS | lis pPlece Marked |) S Caiied tile SLFATG OLE Cave 

: 1] ? } ] 
() Is th piece marked D called the stl rit eag eet full size 
o. 
{ ‘ . l.4 | - , 
Ol Utne Straig@ne eas Ul i Or IS 1b mereliv one attached to this 
, } 6) . 
model 
\ ttached to this model on] 
\ cL Ci iie 1} to) riisS 7) Mel on \ 
{ } [*} | tr} ] | that t | { ) ? or] ty t by wT at 4 
x: iif Patti Is SO ald bict Lil CALCTIOI LIV ICS toueh Lil CXUe©r! yT 
. . . ? } es } ) 
projecting angles of the completed blocks 
Ot] A Yes 31] 
cy To ’ : ¢ } , ? 
() AVING a Ssguart Mlk tHe CehHtel 

\. Yes S]}] 

Vit yr 7 + | 1,4 14 ] :  * ¢> 

(). With edges sloping to the right or left, as the case may bi 

Cos S|] 


} TA A tel, any , } > ¢hyy alc la ‘ ran 
A | observe a noteh cut on one side of this straight edge, a piece 


yi , ] 4 *) 
cut out. W hiv IS that 


. neatcrl } .. “a , “ 
A. ‘Vo work the straight edge on LOp of the strips—to vet ita right 
‘ ‘ i < ‘ 
Gauge 
. , . 4 . ; , , |. uf 
() In us Lhnen, thatedage out ol which the notch is eut is the lower 
+) 


, M 7 17 . - + 
Q And that noteh is cut, as I understand you, to allow the 
. . 7 “Wy *% ‘ 
straight edge to pass over these strips you have described 


Hlow dee Dp is the noteh cut in the straight edge ? 


\ 

ray ° ; » : ° 
A. The thickness of the parting strips. 

’ ] > . } , © . : = a ‘el @) 
(). So that it allows the remainder of the straight edge LO pass 


J. 


eee 
~~ 


over the bloek Vou are makin 
are completed ? 


O42 A. Y 


» >. 2 
Reeross-examini (] 
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ae 
an 

7, 
if) 


just at a level with the that 


, — } 
L ¢ lor rdinarily he id 
mall —— l- ] 
alk or across the blocks It is held 


‘ : ms . ' . 
what 1s notehed out on top of the 
| 


I} 
? : . ; , . ; ,° : . 
(). The end on which the notch is held in the direction of the 
work that has been completed then 
4 


Q. When you first commenced to make these blocks you placed 
your frame in position, then filled in coarse material’ 

A. Yes, sir 

(). Composed of sand, gravel, cement, and: wate 

A. Yes, sir 

(). Then you tamped it down’? 

A. Yes, sir 

(). In the mold ? 

A. Yes, sit 

(). Then you float over it the tine upper course ? 

A. Yes sIr 

(J. Composed of half sand, half cen mixed with water ? 

i. Yes, SI] 

(). Then vou strike off the top? 

A. ike it off with a straight edee to get it stra crt 

Q. When that is partly set you move your frame along to a proper 


irame. 
(). How? 


a 


\. With the floating board a 

(). Now what do you do? 

A. Take off the SLrIps what t 
ish whatever there 1s—a littl 


Objected to as immaterial 
A. About one to seven 

() ee lown this next 
A. 

Q 

and all around 


a 3. 


Y 
y 


< 


Liat first Detlore we Gan remove the 


hey call the parting strips, and fin- 
mark made from the strips on the 


iterlal agaln 


ca ae al i om 
In the coarse inaterial ¢ 


Can you tamp down along the block that is already formed 


210 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &@. 


a 


\ 
() Tamp if down i ( vel and hard SO aS to make if compact 
y 


? And In Lamping lh the eoarse mate rial it don’t unite thoroughly 
with the material of the block already formed ? 
A. It will work up as soon as it can. Sometimes it works into 
the other block. 
(J. Sometimes a plece of stone or oravel will work into the other ? 
\. Yes, SIr. 
It don’t naire ‘ to it as firmly as it does to the particles of the 


’ : . } 
ie other block just being formed 


fter vou have got gh to a proper height vou mix your 


he fine material is half eement and half sand. mixed with 


| 
i 
rrs* . . - | - é 
. ~or sy . y ++ ; ’ mate ‘ re ’ 
(). Phen that IS LNShNeaG OTT 1n tne same wavy 


} ] ? " eT + | on ~ 1 . oF } . } a 
(). And this strip here with the points on it, marked A, 1s also em- 
1 7 7 4 t ‘ 
ployed it } that DioOec] } ] 1 ¢ eer eolors 7 
Yes. sil 
; } ’ } 7 a - 8 _ 
i. And these points go Gown between the bdiocKs like that, for in- 
ance, to hold it in position’ 


() | — een } eee ae Oe. hic . ‘ . 
a ave Vou examined SlIde@walkKs laid 1n this way, sav two or 
il dow} 4 


ee 
ee 
— 
aid 
— 
- 
~~ 
— 
~ 
— 
we 
—e 
> 
~ 
—) 
7 
~ 
~ 
oo 
- 


A. Vos S. SIP. 


A. Sometimes the V ean and sometimes not. 

Q. But generally an ? 

A. Sometimes L d the joints closed a year after and sometimes 
they open in a short time. 

Q. But they eventually do open 

A. Not all. 


(). Generally they do. (YET) ¢ rally speaking 


we 
—— 
* 
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545 Objected LO 


A. They sometimes open and sometimes not. 
rs : Cr; . ' 1] ; 1 ; : 
(). lake ten eases aiter a Walk has been down SIX months—how 
earaeeny out of rel WI 


Opjected to as immaterial. 
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\. After six months there would not half of them be opened. 
©. How would it be after nine months ? 
\ They would be open more. 
Mventually they all open? 
No, sir; I have seen work done that didn’t open after three or 
four years. 

Q. Where did you see a sidewalk that didn’t open after three or 


‘} 


> 
eo Ne 


four years 

A. I don’t remember, but if I go around I can find some. 

(). Name a single instance of a sidewalk where the joints did not 
open in three years. 

A. I could not name a place just now unless I go and iook them 
all up. I can’t remember where I saw them. 


Re-examined : 


(. I see this model here has a wooden floor. Is that merely used 
in this model for the sake of holding it in place or 1s it something 
you use in making sidewalks ? 
A. That represents the ground where we lay the sidewalk usually. 
Q. It has, | see, wooden strips around the edge of this floor; what 
does that represent ? 
O46 A. The curb around the sidewalk this side there is no wall 
to work up against 
(). Were the blocks which you laid in front of Phillip Best brew- 
ing office in Milwaukee made with beveled edges as those are ? 


A. Yes, sir. 


ou are a Germanh DV Dirt 


. 
{ 
A. Yes, sir; I did some work in Germany before I came here 


s 


( ybiected to. 


Q. What sort of work ? 
A. Not the diamond work; not the different colors. 
(). How long ago was that ‘ 


Objected to. 


A. Pretty near 20 years ago. 

Q. How much work did you do then ? 

A. I could not say how much, but I have laid cement floors, not 
sidewalk. 

Q. Did you do the work then substantially in the way in which 
you laid this floor in Milwaukee ? 

A. Yes, SIP. 

Q. Give me some idea how many such floors you laid, if you can, 
or how long you worked at that sort of work. 

A. I worked at that work for a couple of years In Germany. 

Q.. What part of Germany’? 

A. Northern part. 


278 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


Js 


®. What place or places ¢ 
O47 A. The Holstein provinces. 
(). Llow large is that province—that 1S, in how large ad por- 
tion of the province that you did work of this sort ? 
A. I done that work different places in the province, but I could 
not tell how many places. 
). Can you hame some of them? 
\. Yes, sir. 
'} Do sO, if you pl ase. 
A. Ichmsorn. 
? Is thata Village‘ 
\. Yes, sir; it is a city now; it was a village at thet time. 
2. Do you know of other work being done of that sort besides 


ae rn 


) 


what you did ‘ 
A. Yes, sir. 
(). (give me some 
much work there was you knew about. 
A. fT could not say how much work I done; I say I have worked 
at it for two years and at different places. 
() Were you the head man or were youa workman employed 


4 


idea how much you knew about it and how 


under others ? 
A. A workman employed under others. 
() | shat enr fF build ry , ‘e t] se f], “s |; 7. Thiel ’ ae , 
?. 10 What sort OF DULGINGS Were these Ors lala WHICH YOU Saw 


In Germany ? 
A. In residences. 
(). In the cellar or other parts ? 
A. Cellars and main floor, too. 
(). In any factories or breweries or any such establishments as 
that ? 
O48 A. Yes, sir. 
©. What ? 


' 

A. In breweries. 

(). low were those cement floors laid; by the use of what imple- 
nents? 

A. They are laid the same Way Wwe do now; the same tools are 
employed we are using here. 

Q. 1 don't ask you about what you are using in Chicago, but as 
compared with those you used in Milwaukee in laying the floor of 
the malt house there. How did those tools and that method you 
used in Milwaukee you have already onee described COMmMpare with 
those used in Germany 20 years ago? 

A. About the same. 

Q. You laid the floors therein sections, did you, in Germany just 
the same as in Milwaukee ? ! 

A. Yes, sir. 

Q. ‘The manner of laying it was just the same as the manner of 
laying that Milwaukee malt-house floor ? 

A. Yes, sir; only we used different material. 

@. What material did you use in Germany ? 


x 


A. Instead of the poorest course of gravel we have to use brick ; 


we had no gravel there. 
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Q. Do you know whether or not that was the common method of 
laying such floors ? 

A. It was at that time. 

@. Do you know whether or not those floors were in common use 
there in that part of Germany ? 

A. ‘There was not so much done there as here now—not so much 

used of it as there is here now. 
549 Q. Can you give me any idea of how much use there was 
of them ? 

A. No; I eculd not. 

(. How old were you there? 

A. Probably 17 or 18 years of age. 

Counsel for the plaintiff objects to all the testimony of the witness 
relating to use in Germany as incompetent, and gives notice that he 
will move to have the same suppressed on the hearing of this case. 

The signature of the witness to this deposition 1s waived, and it 
may be written out by the short-hand writer and read as if read to 
the witness and signed. 


GEORGE WIT r, called by defendant, being sworn, testified : 


[ live in Chicago. I am 47 years old; am a German, and have 
been in this country about 17 years. 

(). What is your business ? 

A. I have worked ten or eleven years on this cement business; | 
have no other business. 
(). Have you lived in Chieago all that time ? 
A. I was away some time and back again 
Were you working at Milwaukee on this malt-house floor and 


wy 4 


(. 
sidewalk of the Phillip Be st brewing Company 
A. I was working on the malt floors—not on the sidewalk. 

@. Who hired you ? 

A. Mr. Hurlburt. 
O00 Q. Were you there with Miller the last weeks? 
A. Yes, sir. 

(). Did you see the whole of that malt-house floor laid ? 

A. Yes, sir. 

(). How was that laid? 

A. We laid the scantling down about four feet wide and then fin- 
ished it, and afterwards we took the scantling out and laid it back 
about four feet. 

Q. What part of the floor did you begin at—at the end or at the 
side or in the middle ? 

A. Along the side. 

Q. How big was the scantling that you used? 
About a half an inch. 

J. High? 
\. Yes, sir. 
Q. Do you remember how long ? 
\ 
¢ 


—— 


No; some was 16 or 14 feet long. 
What did you lay that cement floor upon ; what was under it? 
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A. There was a wooden floor under it. 
). How thiek was this cement floor when finished ” 
A. I don’t know exactly. 
». About how thick ? 
A. About two and one half or three inches. 

(). When you started out how far did you lay this scantling from 
the side of the house on which you began working ? 
A. About four feet. 

(. What did you do then after laying that scantling ? 
oo] A. Filled it up. 
(). With the material for the floor ? 
A. Yes, SIP. 
Q. After you had got this space between the scantling and the 


*) 


wall filled, what next ‘ 

A. Moved it back. 

(). Moved the seantling back ? 

A. Yes, sir. 

Q. When you moved the scantling back did the edge of the floor 
you had just been laying stand up straight t 

A. We cut it down with a shovel or trowel. 

Q. What for? 

A. To keep it close together. 

Q. When you cut the edge down did you make it smooth or 
rough ? 

A. The edge of the floor; we smoothed it before; then we cut it 
down and filled it up again, and then we put the fine stuff on and 
smoothed it over again. 

Q. After you had taken away the scantling the edge of the floor 
stood up straight, did it? | 

A. Yes, sir. 

Q. Then you went along that edge with a shovel and broke it 
down ? | 

A. Yes, sir. 

@. When you had gone over it with a shovel and broken down 
the edge, was the edge left then, after you had gone over it with the 
shovel before you did anything else—was the edge left straight or 
rough ? 

A. Rough. 


O02 Q. Then, having moved your seantling back about four 


me 
» 4 


feet again, what did you do next 

A. We filled it up again. 

Q. With the cement and gravel ? 

A. Yes, sir. 

@. And sand? 

A. Yes, sir. 

Q. Did that new cement, gravel, and sand which you poured into 
the second space come up against these rough edges of the floor first 
laid ? 

A. Yes, sir. 

Q. Filled up all the little notches and breaks in the floor ? 

A. Yes, sir. 
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Q. What was the object of breaking dewn this first smooth edge? 

A. To keep the joints together, so as to keep the old to the new so 
it don’t show a joint afterwards. 

Q. If you did not break this down, but poured in or put in the 
new material against the old, how would it operate where you put 
the old and the new together if you had not broken it down with the 
shovel ? 

A. We work so close together as we can. 

@. You do not understand my question. Suppose if you put the 
scantling four feet back without breaking down the first edge at all; 
suppose you do not use the shovel and you put in the new material 
up against the old material—the old edge of the section you had 
completed—then how would it act afterwards: how would it look ; 
what kind of a floor would it make? 

A. It looks all in one. 
DO Q. If you did not break down, if you did not break down the 
joints, then how would it look ? 

A. About the same; you can’t see much joints then. 

Q. But when you break the edge down, then how is it? 

A. Allthe same; just it sticks a little more together. 

Q. Can you take up, then, one section of this floor without break- 
ing the other section after it is made? 

A. No. 

(). After you have got a second section made in the same Way do 
you break down the edge of the second section with a shovel? 

A. Yes, sir. 

@. And so with the third and all the rest of them ? 

A. Yes, sir. 

Q. Do you try to make a floor that shall be in sections separate 
from each other or do you try to make it all one solid floor? 

A. Make it all in one solid floor. 

Q. Was that the way you made that floor in the malt house? 

A. Yes, sir. | 

Q. How many floors did you make? 

A. Six or seven. 

@. Did you see the work done on the sidewalk ? 

A. No. 

Q. You did not see the men when they were at work? 
Oo A. Sometimes I was inside and sometimes outside. 

Q. Did you see what kind of tools the men used who were 
at work on the sidewalk ? 

A. No. 

Q. Did you see any of them, what kind of tools they used? 

A. I guess they were the same tools they used. They used that 
parting strip what they used inside—the same tools. 

Q. Did you see those parting strips in use there on the sidewalk ? 

A. Yes, sir. 

Q. Were those parting strips you saw used there like this one 
marked A here? 

A. I don’t know as I can say that. 

Q. Did you notice the little strips of leather along the side? 
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\. Yes, sir. 

Q. Did you use these things yourself, those parting strips? 
\. We use them here in Chicago on the sidewalk. 

). But not in Milwaukee? 
A. NO, sir. 

). You did not use them yourself? 

A. No, sir. 

Y. Have you used in making sidewalks here in Chicago frames 


- 
} 


like this Ohne which Is marked 3 
A. Yes, sir; just the same shape. 


’ 


iC of 
l up 


( d. You notice the edges of these frames and the edgar 
DOO the stone blocks laid in the model here are not straigh 
and down but slope off? 

A. Yes, SIV. 

\. Xre the stones and the frames—that 1S, the stone blocks made 
by you and the frames used by you In the sidewalks—beveled the 
same as thes 

A. Yes, sir. 

Q. Do you know whether the blocks laid in the Milwaukee side- 
walk are beveled in the same Way, having l sloping edge as these 
do? 

A. I ean’ say that. 


(J. You did not notice it 5 
A. No, S11 
(‘ross-examined ; 
(). You say John Miller was at Milwaukee with you? 


d. 

A. Yes, SIP. 

). Was he there all the time ” 

A. Ile was away about a week, I guess. 

J. But he was there all the time excepting a week ? 

A, Yes, sir. 

). Are you sure of that ? 

A. Yes, sir 

(). Who else was there ‘ 

A. Klaus Miller, Stetke, Swambach, Helwig, Hendrick Ries. | 

don’t know any other names. 

J. Which floor did you lay first in the malt house? 

A. Laid the basement first. 

(). That was laid in sections ? 
A. No, sir. 

556 (). How was it laid‘ 
A. Just the same way. 

J. You say it was not laid in sections; laid by seantlings? 

\. Yes, sir; laid the same way as the upper floor. 

Was there any tanks in that room? 


’ ” : ; 
/. No, Sir. 


Defendant's counsel suggests that the witness does not understand 


} 
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the question, 


Q. Do you have any difficulty in understanding English ? 


OL OAR ERNE 


SOS RCN es 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET 


I understand what you mean. 
Which floor did you lay after the basement? 
I don't know exactly ; I guess it was the seco 


Then you went right on up through 3, 4, 5, 6 


Yes. sir. 
Did vou use the shovel or trowel on each one 
Yes, sir; cutting down the edges. - 


By the edges you mean the point where tl 
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together or two sections come together ? 


A. 
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Yes, SIT. 
And you first mixed up coarse material ? 
Yes, sIr. 
You put that in the frame? 
Yes, SIP. 
Then tamped it down ? 
A. Yes, sir. 
@. With a tamp? 
A. Yes, sir. 
That was all tamped down in a frame. Su 
Now,tamp it all down level, hard? 
Solid : yes, Sir. 
Then you put on your fine material on top 
Yes, Sir. 
How thick was that? 
About half an inch or three-quarters 


? wy ‘ 
if , ry? ; 


That was half sand and half cemen 
Yes, sir. 
Mixed with water? 


Yes. Sir. 


llow did you dothe ends of these sections—on 


We got up close to the wall. 
Ilow wide were the floors * 
I don’t know exactly. 

5O or 60 feet ? : 
| guess about that. 
Did your scantlin; 
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. =f 
+) 


} 


—— 


run wav across the who 


Yes, sir: laid the whole row along elear acros 
Did vou use more than one scantling? 
Oh, yes, sir. 

You did not have any end joint at a 
No; not that I know of. 


Are you certain of that: are you certain you did nou WMaAKC 
end joint ! 


} 
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es, SIF; WE could not get to the end. 


' 
Then you had to make them ? 
y 
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es, SIP. 


, 
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When you made those end joints did you ct 


| the same as on the side? 
Not when it was hard. 
In that case vou cut down on the coarse mate 
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1d floor. 
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(Q). In cutting down with a shovel or trowel did you cut right 
| " 4 ? (7 ) ” 
gown to the floor 
A. No, sit just the top—yust about about half way down. 
a ] ] - . ; 1 ; 
©. When vou come to make the seeond block your material 
} 1y } . , . aw a & 
would be pretty well set in the first—be pretty hard * 
\ Not “{ ) V ry hard 
} ‘ 
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A. Yes 
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A. I laid cement floors there; yes, sir. 


It 7 here stipulated that objection of plaintiff’s counsel to what was 
persed ) Germany applies LO all tes timony }) rroduced Ol) the part of 
def 


(@. For whom are you at work in this city—for yourself or some 


one else? 

A. For Mr. Hurlburt. First for Jenkinsand Selby, and after that 
for Perkins and Stevenson. 
(). How long have you been working for Hurlburt 
A. About three years Now. 
(). Did you do any of this work in Milwaukee or were you present 


A. Yes, sir 


' ? } ‘ 1} } 
, ; , . . ‘ . . i» ‘ vs | ™ &, 7." oT ’ ‘i , * 
(). Do vou know whether Jenkins and Selby were at work under 


A. I guess so 

@. What work did you help do or see done in Milwaukee for the 
Phillip Best Bre wing Co. 7 
[ thought you said you were doing work there ? 

[ was working in Milwaukee, but not for Best Brewing Com- 

pany. 

(). What work did you do in Milwaukee 

A. Laid a malt floor there for Asmuth and Kra 


’ 


Objected to as immaterial 
@. What are they ? 
A. Maltsters 
Ob] (. When : did you do that work 


} ; } 7 } alate , : a 
A. The last time | was there was tast winte it 1S last 


A. Mr. Hurlbi 

() W as he the : same person that did this work in the Phillip Best 
Brewing Company ? 

A. Yes, a 


({ ) Did , ‘ -, ‘ ff +} ’ w Ly that h } } > ] > 7 * Philliy 
( Vol SCO al 15 Or the work tnat nad veen aone fortne Litiip 


). 
Best Brewing ( agi. t0ieg 

A. I was the once and saw it after 1t was ne 

(. Do you mean at the sidewalk or in the malt-house ? 


A. I was at the malt-house and I seen the sidewalk, too. 

Q. Did you see the work that had been done by Mr. Hurlburt, of 
which Mr. Miller and Mr. Wit have spoken ? 

A. Yes, sir. 
Q. Did you recognize the work as done by Mr. Miller for Mr. 
Hurlburt; did you know in — for their work ? 

A. I guess so. 

@. What was the way. in which you did your work for Asmuth 
and Kraus ‘ 


Objected to. 


, 
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A. Just the same way as Miller. 

(). Made in sections with seantling ? 

A. Yes, sir. Laid a scantling, filled it up, moved it out, cut down 
dge, and worked it up. 


> 

Objected to as improper, incompetent, and irrelevant, and 
to all testimony relating to work done for Asmuth and Kraus 
and for the same reason. 


(. You answered just now that you did your work the same way 
that Miller did his work. ‘Tell me how you know that. 
A. | heard ¢ reorge Witt’s testimony just how. 


Counsel for plaintiff makes further objection that the witness 
is testifying from hearsay. 


(). Could vou tell by the looks of the work on the malt floors of 
Best Brewing Company whether it was done in the same way that 
you did this at Asmuth and Kraus’? 

A. I fuess SO. 

(). Could you tell, do you think, by the looks of it whether or not 
it was Miller’s or Hurlburt’s work or done in their way ? 

A. No. 
(. Did you notice this sidewalk in front of Phillip Best’s office ° 

A. Yes, sir. 

Q. Do you know by the looks of that walk, by seeing it, how it 
was laid ? 

A. NO, SIP. 

(). Have you ever seen John Miller, the witness here yesterday, 
lay sidewalks? 

A. Yes, sir. 

(). Have you seen him lay cement floors ? 

A, Yes, SIP. e 
(). [Lave you worked with him when he laid them ? 

A. Yes, sir. 
565 (). Do you see this model of sidewalk here? 

A. Yes, sir. 
(). Please look at that model and see whether or not that is accord- 
ing to the shape and form of your blocks that you make here in the 
sidewalk. 

A. Yes, sir: just the same. 

(). Look at the model of the frame that is here marked “B” and 
tell me whether that is the shape and form of the frame you used. 

A. Yes, sir; the same exactly; we have one left-hand and one 
right-hand frame. ' 

Q. What is this—left or right hand ? 

A. Right. 

Q. The left-hand frame is the same thing, only the slope is to the 
left ? 

A. Yes, sir. 

@. Do you know whether the blocks in Milwaukee of the side- 
walk there have beveled edges like this, or don’t you know? 


; 
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A. No. I expect that all them frames we have here they were 
made alike. I have seen no other frames here. 
Q. Did you see in Milwaukee any of the frames used there by 
Mr. Miller? 
A. No, sll 
@. Did you use in Milwaukee any frames and lay blocks like 
these ? 
A. No, sit 
@. What tools did you use in Milwaukee? 
A. Just a floating board, plasterer’s trowel, and brick trowel. 
(. You used no parting strips, then ? 
O64 A. No, sir. 
(J. I will ask you what vou call this piece of wood marked 
A here? 
A. Parting strips. 
(). Where and when do you use parting strips ? 
A. When we lay the sidewalks. 
Q. If you lay a sidewalk all of one piece like a cement floor, then, 
do you use parting strips 
A. No, sir. 
Q. How long after the cement floor was laid in Phillip Best’s malt 
house did you see it? 
A. I don’t know how long after. 
(). A year, two, or three? 
A. No, sir; 1t wasin the same year, I guess; I don’t know ex- 


(). se hat was the ob ject of breaki Inge down the edge of the section 
that we already made before you put on the materials for the new 
section ? 

I guess we have to see that we get it tight, no crac k, no joint 
In it; that water comes not through. 

®. In laving floors as you and Miller laid them do you try to 
have the blocks in the floors, or do you try to make it all one solid 
mass? 

A. We try as good as we can to get it all in one. 

(. When vou lay blocks in sidewalks with Miller and as Miller 
does it, do you try to have these blocks so you can take one out by 
itself or make it all solid together ? 

A. Make it all solid together. 

(). So far as you could see by the looks of the sidewalk in 

565 front of the brewing company’s office, in Milwaukee, were 

there used in making it any strips put down between the 
blocks ? 

A. No, sir; nothing between them. 

Q. Do you ever use strips put down between the blocks? 

A. No, sir. 

Q. Did Miller ever use them that you know of? 

A. I never seen him. 
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Cross-examined : 

(. Did you lay any sidewalks in Milwaukee when you was with 
Jenkins and Selby ? 

A. No, sir. 

(). Only in Chicago here’? 

A. Yes, sir. 

(. You worked for Perkins and Stevenson too ? 

A. Yes. sir. 

(). What kind of work did you do for them ? 

A. Laying sidewalks. 

(). Same kind ? 

A. Yes, sir. 

Re-examined : 
Y. What kind of work did you do for Jenkins and Selby ? 
A. Laying sidewalks. 
). Also floors ? 

A. No; not floors. 

(). How did Jenkins and Selby lay sidewalks, in the same man- 
ner as Hurlburt did or in a different way ? 

A. In a different way. 

O66 (). What was the difference ? 

A. The edges of the stone were straight down; we put 
some tar paper between thern—put it down to the bottom. It ex- 
tended two or three inches above the stone. After the stone was 
hard we took a trowel and cut it off on top of them stones. 

@. Did Hurlburt or Miller or yourself do anything of the kind ? 

A. No, sir. 

(J. Could you tell by the looks of the stdewalk laid in Milwaukee, 
that you saw in front of the brewing company’s office, whether there 
was anything of that kind used there? 

A. I didn’t look at that. 


Mr. Wirt recalled by defendant: 


—. Mr. Hey asked you whether one of those floors that you !aid in 
Milwaukee was in the room where there were tanks. Do you know 
what is meant by that word “tank ?” 

A. Those big tubs. 


Kxamination of Mr. Prestcu continued by Mr. SmirH: 


(). [I show to you now two pieces of tin about a foot long and two 
and ral half or three inches wide, one edge of which is turned over 
about a quarter of an inch,and [ ask you if you have ever seen’ such 
tins before in use in laying sidewalks; and, if so, by whom ? 
A. I have seen them here when I was working with Per- 
kins. 
O67 (). How were those tins then used 4 


A. We put them this way on top of the stone. 


, 


? 


Q. Those were laid with the broad part on top of the stone ‘ 
A. Yes, sir. 


ene a 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


Ps 


Q. That is, of the stone block that was completed 
A. Yes, sir. 

QQ. How far down did those tins turn over the e 
block ? 

A, About the same—yust about the same as this; sometimes a little 
wider. 

Q. How much—quarter of an inch? 

A. Yes, sir; I guess. 

(. Do you use those things at all now, or does Hurlburt or does 
Miller use them ? 

A. No, sIr. 

@. Did Hurlburt or Miller use tins or o 
at the time that the work was done in Milwaukee for the 
company ¢ 


A. No, sIr. 


of the completed 


od! 
~ 
- 
a 


' i 
: { 2 


-instruments like this 


brewing 


» ; — . : } 
Re-cross examined: 


+) 


@. Did Hurlburt or Miller use an instrument like this 
A. They used just the same as that is now 


(Parting strip, letter A.) ’ 


; 


(). With the hooks on it‘ 
A. Yes, sir. 
(). The hooks go down between the two blocks 


A. Yes. Sir. 
568 Re-examined: 

@. About how far do these hooks, as they are called, project below 
the level of the sidewalk f 
I 


A. guess pretty near half an inch 


(Signature waived.) 

J. B. Hurvtpeurt, called by defendant, being sworn, testified: 

I reside in Milwaukee; I have lived here something like 26 years. 
Wl 

M 

r 


at is your business ? 
aking cement pavement, for tl 
). For how many years have you been connected | 
A. Altogether ten years next June 

@. Running back for a period exceeding ten 
A. No, sir; a little less than ten years. 

() Did vou have anything to do—and., if so. what—with the ce- 
ment work done at Milwaukee for the Phillip Best Brewing Com- 
pany, of which complaint is made in this suit 

A. Yes, sir. 

@. What was your connection with that? 
. I contracted to do the work there. 

Q. With the Best Brewing Company 
A. Yes, sir. 

Q. Was that contract in writing or oral ? 


vi—Zlo 


a 


‘) 
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A. It was a proposition accepted by them, with their signa- 


ture. 
569 ©. What was the proposition ? 
A. To furnish all th material and lay the work, the floors 
in the malt house. 
Q. Any thing else? 


4 
A. For a certain price—fur1 ish all labor and material. 


*, 


i. [i you have anything LO do with thie sidewalk, LOO: 
A. Yes 
() W “ay was the agreement OW Your part as respects the side- 


walk ? 
A. We were to lay that and furnish the labor and material. 
(J). What was defined as to the character of the work you were 
to do? 
A. It‘vas understood it should be clean sand and gravel and 


‘ s 


english Portland cement 
(). What was said, if anvthing, as to the manner of doing it ? 
[ had represented we should lay it a regular thickness—in 
Ul hat case two and one-half inches thick. 
() Was anything said—and, if so, what—as to the nature of the 


rocess ¢ 
: A. No; only I deseribed the Way it should be done to them, not 
in a written proposition, any more than it should be two and one- 
half inches thick. 
(). Did you do it as you had told them you were going to do it? 
» A. Yes, sir 


O70 (. Were you present in Milwaukee at the time the work . 
was done? 
A. Yes, sir; I was there every week. 
(). Was it _— by persons under your employ and directions ? ) 
A. Yes, s 
(). Beginning, “ you please, at the work at the malt-house, on the | 
several floors, state how that work was done. j 


A. We had ‘imbe rs two inches or more in thickness. 

(). And what did vou do with the timbers ? 

A. In laying the tirst section or strip we placed two timbers off 
about four feet—they usually lay from four to four and a_ half off, 
about four feet-—they usually lay from four to four and a half feet | 
in width across one side or length of the building—and from that 
timber we place another four or four and one -half feet from it, so 
that in laying the first section we can rest our straight edge over 
the two timbers in order to make the first section level, as there 


would be no rest for the = str: gh edge next to the wall. The wall i 
would be on one side an | the timber, two and one-half inch tim- 
ber, would be on the other. : | 

(). A line of timber ran across the room ? 


A. Lenethwise. : 
QQ. And these two lines would be laid four or five feet apart and 
parallel to each other | 

A. Yes, sir; we only filled the next one to the wall, filling in be- 


+) 
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tween the wall and the line of timber nearest to the wall first, then 
we moved the timber. 
oll (). After doing what? 

A. After that we filled with a coarser material, and ram- 
med it down with wooden or iron rammers, made from eight to 
hiteen pound welght, compact it, so after being compact the lower 
strata would be some half inch or less below the top of the timber. 
We immediately follow that with a finer coat. It may follow in a 
minute the man that is ramming; it is all done at once. That ts 
struck off with a straight edge over the timbers. 

J. Is this upper coal SO soft as to be shoveled 

A. We handle it with ashovel ina plastic state; it is about the 
consistency of thin mortar used by hing terers. @. And it is so nearly 
liquid it will settle down as you put it in, somewhat, but we strike 
it off imnsediately. 

(). In order to level it? 

A. Ye 5, air : we level it to the height of the tiinber. 

Q. When you have got the first section, which, I understand you, 
runs across or lengthwise the whole length or width of the room 
and is about four or five feet wide, finished what do you do next? 

A. We remove the timber which surrounds the outer edge of this 
first section, leveling the second timnber t tO strike off a ee el ¢ imalnst 
(). When you have removed the first line of scnatiian tad t leaves 


‘} 


). 
a vacant strip fouror five feet wide between the completed floor and 


4 } 


Lie second | line of seantln ow, does 1t not? 


Diz A. Ye 
Tl 


> 


() nen oe did you do 

A. The first move then is to break down the edge of the work 
laying floor-work. It is usually done with a shovel, going along 
and cutting it down irregularly. 

(J. for what purpose ? 

A. So that the material in the next section will act and combine 
with the first. 

J. Is it your object, then. LO lay these pieces in al solid Mass or 
lay them in sections that shall lie on the floor separate from each 
other ? 

‘To lay them in solid mass. We would strictly avoid having 
it otherwise, if possible—that is, we avoid having any Joints or 
cracks whatever. 

(Q). What is the particular reason for avoiding joints or cracks in 
these floors? 

A. For the benefit of the business of malting. Those floors were 
laid for the purposes of malting. It wonld be desirable to have 
them as nearly air and water tight as possible. If it had leaked the 
water would have been taken from the grain and it would injure it. 

(). You were therefore very desirous to avoid all cracks and leaks 
in this floor ? 

A. Yes, sir; we were very particular. 

®. After having broken down the edge in the manner you speak 
of, what did youdo next? 

A. We filled the places between the timber and the finished work 
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in a similar manner to the first, ramming and striking off as 
before. 

O10 Q. Does this process of ramming down the material placed 
Upon the bare floor crowd and press that material into the 


completed pavement ? 

A. It does 

@. And when you put on that upper coat do you do anything at 
this joint or line of the frame-work ; and, if so, what do you do? 

A. No; wedo nothing, only spread the material about it and over 
it with the straight edge, filling any joints; and in finishing with a 
smooth trowel we smooth over the two as we work, it being 1n a soft 
stage. Still we can smooth it, perhaps, after not lying more than an 
hour or two. 

Q. You speak of using a smoothing trowel. How do you use 
that—flat, level, or edgewise ? 

A. We could use it no other way than flat without being inju- 
rious to the work. It is a regular plasterer’s fine trowel—steel 
trowel. 

(). You used it in the same Way a plasterer ducs, to smooth over 
the work ? 

A. Yes, sir. 

~Q. When you have finished as many sections as you can do in a 
day do you break down the last section done during the day ? 

A. Notalways; we usually leave that with a square face, although 
in cold weather I have had it broken down ina house that was done 
in Peoria, in the winter time particularly, 

(). What is the reason for the difference In your action ‘ 

A. The reason for leaving it Is to have a square surface to com- 

mence again in the morning. Setting so much over night we 
574 could not rub the two together; we could not finish the older 


) 


work again. 
Q. If you can do all of the work on one floor in any one day is 
your preference and practice to do so? 
A. It would be: Ves, sir. 
Q. You wish, then, to avoid, rather than to leave these joints ? 
A. Yes, sir. 


Q. The floors, then, in Milwaukee were made according to this 


mete 
— 


process and with these objects In view, were they t 
A. Every one that I had anything to do with. 
Q. Which floors are these in the defendant’s buildings or prop- 
erty ? 

A. All the floors in the malt house called the malt house on the 
north side of the street from their office,in the corner building 


there. 
@. When was that work done‘ 
A. Two years ago lt was commenced two years ago the first of 


Jast Mav,in the malt house. 
() Did thev have any other work of that kind done after that 


i. 
you know of? 
A. Yes, sir; we put down a floor in their office building. 
@. Was that done in the same fashion ? 
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A. Precisely the same as in the malt house. 
(). What else’ 
A. We done the footwalk in front of their ofice—sidewalk. 
(). Any other work ? 
A. There was a small piece of work put around the fountain in 
the president’s yard, near his house. 
575 Q. Any other? 

A. I believe that was all that was done. We done the 
floor on the ground in the kiln-room, which would be the continu- 
ance of the ground floor in the malt house, north end of the malt 
house. 

(). How was this sidewalk laid? 

A. That was what we call ornamental work in eolors. 

(). Meaning by that, what” 

A. It was laid in sections showing two colors, alternating, and the 
blocks diamond shaped. The blocks were not diamond, but they 
were what we call diamond-shaped pavement. 

(). They were squares, then, with the angles diagonally opposite 
laid lengthwise with the sidewalk ‘ 

A. Yes, sir; or lengthwise with the street and building. 

. According to the plan of this model that 1s shown us here? 

A. Yes, sir. 

(. In white and black or nearly black ? 

A. Yes, sIr. 

(). How were these laid ? 

A. They were laid by having what you call a zigzag frame cor- 
responding LO the line. 

\/. Was that frame of one plece of wood ? 

A. No, sir; 1t was made up different from that. It was made of 
different pieces, although of that shape and style. 

(). Fastened together in this form ? 

A. Yes, sir. 

O10 @. About how many angles were there, interior angles in 
each frame? 

A. Three, I think, in that side—that would make it a 12-foot 
frame; those blocks, as I récollect, are four-feet blocks—not four feet 
square, but four feet diagonally, four feet from point to point; we 
use what we call right and left frames, as we always do; this would 
only represent the right frame. 

(). You mean this model marked B, here? 

A. Yes, sir; would represent only half of the frame to do the 
work, but a similiar one beveled the other way would be used when 
this is drawn out to form the other side of the block. 

Q. These frames are used for what purpose? 

A. They are used for holding the material in proper line and 
place here so as to form a desired block. 

Q. Beginning at the end of thesidewalk, the blocks that you would 
first make are of what shape? 

A. They are what we call the half block. 
Q. Triangles? 
A. Yes, sir; V shaped. 
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J. Are the sides of those beveled or are they perpendicular ¢ 
A. The front sides are beveled. 
The haaile or base of the triangle rests against the board at the 


( 


(). 
l of the sidewalk ? 

A. We begin next to the building and work towards the street 
at line would be the inner line of the sidewalk or the wall of the 


V1 


house or fence. 
_ | mow rar ? } be ‘ 
Obi (). (he next course of blocks would be of what shape ? 

(). The angles of this frame—that is, the exterior angles of this 
frame—rest against Whiat. touch What, when you come to lay this, 
} e i.) ® ae » ie ] > .7 . _ 
LO laAV a SCCONd COUPSE OF DIOCKS——aP LLnLsl whit Go the exterlor angies 


of this frame rest 


A. Against the points of the work finished. 
(). That would leave vacant squares ¢ 

7 & : 
A. Yes, sir. 


Q. What do you do then ? 
A. After being properly placed we fill the squares with material 
in the same manner we did the floor between the scantling and the 
wall. 

() Whiy are the sides of the frames and the sides of these several 
blocks made with sloping edges ? 

A. [n one rto mm; ike what We ¢ all be VC le d b loc] KS, SO if can't settle 
or rise u the foundation moving by frost or other elements. 

(). Wi CH te VY ae so made ean these blocks be withdrawn one at 
a time from the pavement without injuring it? 

A. No, sir; not at all. 

() [ he'ebien and f treet, the hi, is LO hold the blocks down to one 
level ? 

A. To keep a level surface—yes, sir. They would not become un- 
even or ee; when the frost 1s gone away in the spring, 1 
‘face again 


would settle to a uniform sul Aln. 
ose Invention that process is * 


Q. Do you know wl 


ye A. Yes. S1r. 


, 


A. M V ow n, J. b. Hurlburt’s. 

\). [s it pro tected DY patent, as you understand 
A. Yes, sir 

(). Do you know the number of descriptions of the patent 
A. It was issued the 20th of April—if I remember, in 1875. 


*} 


(Shows witness papet 


(). Look at this copy of the afhdavit you saw yesterday to seé if 


you can give me the number of the patent. 

A. Yes, sir; [think that is the number, 162,172; issued April 
20th, 1ISio 

(). In this process of layi 
material, tar paper or other 
you lay them? 

A. No, sir 

(). Is it your object in forming these to keep the blocks entirely 


oe a 


orelgn material, between the blocks as 


these blocks. do you put any sort of 


Bi <i. ’ _ 
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separate from each other, so that they may be moved one from the 
side of the other, or to join them together Into one solid mass ? 

A. To make them as nearly solid as possible. They would ad- 
here more or less at first when the material is fresh, before setting 
and contraction takes place, as 1n some instances where there Is ma- 
terial where the second block is laid a very few minutes after the 
first, it would be so nearly alike that in some instances they don’t 

separate, probably not one in three hundred; it would only 
279 be where we follow the second block immediately two or three 
minutes after the first. 

(). The first block begins, as a matter of fact, to set very rapidly 4 

A. Just as soon as there is water put to it we have to use English 
Portland cement; after being mixedandwet it has to be put in place 
immediately ; in the space of half an hour it would be worthless 
after water had been put to it. 

(). Why do not you break down the edges of these block- in the 
sidewalks, as you did the edges of the sections in the malt house? 

A. We wish to keep uniform patterns in laying the sidewalks; if 
we were to break down the edges it would be impossible to keep the 
lines straight in the design. 

@. Why do you want them straight? 

A. Merely for ornamental appearances and uniform size. 

(). These blocks are made of different colors, I believe. 

A. Yes, sir. 

(. Why is that; is that for the purpose of adding to the utility 
of the sidewalk or merely for ornament ? 

A. It is for ornament only. One color would be supposed to be 
as strong as the other. 

(J. What tools or instruments do you use in the manufacture of 
the.sidewalk ? 

A. Precisely the same tools that we do in laying the floors, with 

the addition of what we call a straight edge or parting strip 
980 ‘to lay on top of the block; what we call a straight edge, with 
a noteh in it to strike off. 

(. And also this zigzag frame? 

A. The zigzag frame used in the pavement blocks corresponds to 
the straight seantling used on the floors. 

Q. I don’t know whether I asked youf—do you place any foreign 
material or substance, strips, or anything else, between these blocks 
when you are forming them ? 

A. No, sir; none at all. 

(). And tins, steels, tar paper, or other thing ¢ 

A. No, SIT. 

(). Is it your object to form these blocks so that they shall remain 
separate, or so that so far as possible they shall unify and solidify ? 

A. We would have them remain solid, if possible, as near as may 
be. Experience teaches us it will not remain so after a time. 

Q. You find that laying the material a little time apart prevents 
them from setting into one mass, as a general thing? 

A. Yes,sir; or rather they will after a time, a month, two months, 
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or three months. show a ine of separation, which a would not do 


perhaps for the first few davs at all. 


. " “i . " ¥ 7 ? (* } 
’ ’ . . j ‘y > ' <? , 1 ic " } 
(). Do vou recognize the materials oO tools and models of tools 


here present, marked A, B.C, and D? 


DS] (). The floor underneath ? 


‘1 1 } } } 
A. That would represent the ground. 
i ‘ 
- : jh ager ar ; 
hese strips, fastened to the edges of this iioor around, repre- 
sent what? 


. | .= "y } _ r oe 
A. It might represent the house line, fenee line, street line, o1 
Pi : 


_ 


a } lnelee rit] ha havala;] lg ’ + ¢] aetnal bi Sha 
I@® DIOCKS WITH the beveled edges represent the actual DIOCKS, 


— y they are smaller? 


‘| hese blocks are smaller 
") The frame b, is that a true imitation on a smaller size of the 
frame vou use? 
A. es sir; of onehalt Thatis for the right-hand frame. The 
revel on the other side would bevel en A reverse frame that 
Wol ~~ 7 run aiales so this would not rise 


TQ 


] . ee : . — | i ale : . 5 oe ames. » 
This bloe K WOUILG repress hb trie bloek. It Is so thin you would 


° } } ‘ 
it notice Ib. itis wider on the LOD than On the bottom 
: 


\ I ht t] ’ ! } } } ’ y ’ + | ‘ ty) | ; ‘s 9 i + 
d VIGTL the reverses t Is Le Neer On ti POLLO Lihali 1b Is ON 1c 


} 

i 

dD, 
LOp, and 1t cou 

(). Then one in * 
1 ' t } say . ’ ] — ¢ . ~~ ’ We ab i ‘oY? 

A. In one direetion it is wider and in the other it is narrower. 
t the bottom ? 


and not the two sides ? 

A. Yes, SIr 

(). In other WOrads, the block would be square On top and not 
square on the bottom’ 


ie # repre Sens what We eal] [ 


) ar vy SUrip, of such size as you use here’ 
A. Yes. ies —— that as one that has been used in’ our 
work (marked Exhibit “ A’). 

(). That is just suc 3 
A. es, sir: that has be 
(). ‘This Is made of Woot 


Y 
TL 

onto it on one edge 
Ye 


thin work two or three vears. 


, apparently, with a strip of rubber laid 


—-_ “> 


es, SIP. 

Q. And how ts this used in pre manufactory ? 
\. It is laid along the line of the block a :t made. 
). With the rubber at the edge of the last block ? 


4 
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A. Yes, sir. 

Q. The flat pieces of iron projecting over it and outwards by the 
side of it? : 

A. No, sir; pressing back into it. 

(). Into the block last made? 

A. Certainly; as you see there, it would project a sixteenth of an 
inch, which would be a detriment to the work. As you see, it is laid 
in on the line of the work and this line must correspond with the 
line of the work. 

QQ. You mean the line of the parting strip must correspond ex- 

actly with the line of the finished cement block ? 
O50 A. Yes, sir; not in the joint, but to the side of the joint. 
(). Pressed back from the joint f 

A. Yes, sir. 

? So the outer side of them is flush with the edge of the block? 
a. Yes, sir. 

. What are those parting strips for? 

\. They are to protect the work already finished ; also the rubber 
on the bottom is to prevent the colors, when in a soft state, from in- 
termingling and running together. 

QQ. Is the rubber on the bottom pressed down into the surface of 
the completed block ? 

A. Onto the surface, but not into it. 

Q. And the object of these iron strips fastened upon the edge is 
what ? 

A. Merely to hold it in place from slipping back. They would 
have the same result and I have found that better to put them on 
the back side. It is not necessary in fact; we worked two or three 
seasons without using them much—just the plain strip without 
those hooks—just put a weight on them. | 

Q. Was there any purpose or object to leave, by means of those 
hooks, a hole at the line of the junetion of the blocks ? 

A. It would show a mark when it is withdrawn; as we run the 
trowel over the joint it closes. When I buy them I call for about 
25 to 30 to the inch—25th of an inch—in thickness, so they would 

not mar the block much 
ods Q. You do not design to make or leave holes, but rather to 
fill those up? 

A. When the work is finished it shows no place; it is closed up 
by pressing the work together. 

@. What is the difference between the work done by you in the 
way you have described and the work done under the Schillinger 
patent as you understand it? 


Objected to as Improper and Incompetent. 


A. As I superintended under that patent one season for several 
months, I had a chance to know there is quite a difference. 

(). When was that? 

A. In the year 1873—from June until some time in October. 

Q. By whom were you directly engaged ? 

A. J. D. Decrest was their manager, and I took his place. I was 


6) ¢) 
IS— 2D 


998 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 


not emploved by either of the partners of tle Schillinger Company, 
but took his place. 

Q. Did you do much work there that season for them ? 

A. I looked after the work, supplying the gangs with material, 
contracting for work, measuring work, keeping the accounts at the 
oflice. 

(). Did you see how it was done? 

A. Yes, sir. 

(). So are you or are you not familiar with the process of the work 
under that patent ¢ 

A. | am familiar with it; ves, sir. 

(). Just state, if you please, how that was done. 
5S5 A. They used zigzag frames—quite a similar one In laying 
this ornamental work except they were square edges, not 
bevelede—and after completing Ohne TOW of blocks Or sections they 
Immediate ly put In next to the work finished a strip of tar paper 
projecting downward to somewhere near the depth of the work and 
above the work an ineh or more. 
(). ‘Thus separating the blocks from each other? 


A. Yes, sir. 
Recess to 2 p. m. 
2P.M. 
Examination of Mr. Hurtpurt resumed by Mr. Siri: 


(Q). Returning to the question of the exhibits presented here, what 
does this piece of wood marked D represent ? 

A. What we eall a straight edge, for striking off the surface of the 
block—leve ling 44 

() What is the noteh at the end for? 

A. ‘That corresponds with the thickness; that we eall the parting 
strip, running on top of the work. 

Q. And allows the end of the straight edge to pass over the part- 
Ing strip without raising the upper part of the straight edge above 


Bia > al Sf. 
the level of the blocks? 
1 


A. Yes, sir: that Is designed to do that. 
. . . - . , . ” . + 
(. In passing the straight edge over the fresh material with the 


notch moving over the parting strip what does the other end of the 
straight eda 
A. Upon ihe forming frame or seantling 
586 (). Did vou become, in the time that you worked for Sehil- 
linger Company, familiar with their process and their claims? 
A. Yes, sir. 
(). Were you at work with or under Jenkins and Selby 
A. [ was engaged by that company through J. D. Decreet. Jen- 
kins and Selby were what constituted the company. 
(). Do you remember their ealling it “Schillinger Artificial Stone 


henm) 
4 


‘2, 


- rest upon 


‘} 


*) 


Company, operating here in Chicago? 
A. Yes, sir 
(). What other difference, if any, was there between their pro- 


cesses and those you now use? 
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A. The paper was left in the joint, and after the work became 
hard it was necessary to send a workman to trim the paper down to 
the level of the surface of the walk. 

Q. What were the claims then made by the company ? 


4 


Objected to as incompetent and immaterial. 


Q. What rights and processes do they claim as owned by them- 
selves or secured to them by pate nt ? 


Same objection. 


A. They claim the paper strip between the blocks for separating 

the blocks—claimed it made a water-tight joint, and that a block 

laid in that manner having square edges could be raised and 

O87 lowered without injury to the adjoining blocks in case one 
wanted to be renewed. 

@. Do vou know whether that object of taking out a single block 
from the pavement was kept in view by that company and its agents 
In the process of manufacturing the pavements ? 

A. That was the aim; I do not think it was followed closelv. It 
proved it was difficult to do without injury; it proved difficult to 
take out the block without injury to the adjoining blocks. 

(). Do you know whether Jenkins and Selby laid pavement also 
upon other plans and by other processes than those patented by 
Schillinger ? 

A. Yes, SII. 

Objected to as irrelevant and immaterial 
(). What was the difference bye tween the proce ss they used when 
operating under the patent and that used by them when operating 
without reference to the patent—independently ” 

A. They put down floor-work in different places in the same man- 
ner we do it, except they left the edge square when putting down 
work in one color. 

Q. Do you know whether they accounted to Schillinger.and paid 
royalty upon that work which they did without the use of tar paper 
or other material between the blocks ? 


Objected to as improper, incompetent, and immaterial and irrele- 
vant, 


A. Yes, sir: I believe I know they did not pay royalty on work 
made plain. I was instructed to keep separate measurement of work 
1] ; 

me they 


where thev didn’t put anything 1 the jolnts. Decreet tol 
were not expect d to pay rovalty on such. 
588 (). Were there any other persons representing that com- 
pany or doing work under the Schillinger patent in Chicago 
at that time’? 
A. Not that I] know of. 
Q. Do you know whether they were agents of the plaintiff Schil- 
linger at that time ? 
A. So far as I know thev were claiming to be using the name 


and brand. 
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(. Did they openly and notoriously use the name? 
\. Yes, sir: the \ used the name. 

) Was one of t] 

\. Yes, sir 

(). Do you know the name of Mr. Jenkins 

\ 


| bel ‘eitis € Wem Jenkin 


} 
i 
! 
’ 
i 


lose two persons Dr. J. B. Selby, of Milwaukee ? 


6) 


Q. Do man heed whether he formerly resided in Milwaukee 

A. I don’t, no further than he was said to be from Milwaukee be- 
fore [ knew him. 

(). Have you ever employed the tar paper or other material to 

between blocks except as you were authorized to do so directly 

by the plaintiffin this suit? 

A. No, si 

(). Ilave you ever used the tar paper OF other material placed be- 
tween the blocks since leaving their employment and the employ- 
inent of Jenkins and Selby ” 

A. Imsuperintending work for Perkins = Stevenson for two or 


three months at one time, a year after I was connected with 
OSY the Schillinger Co a re they used cteavaata on the ground 
for us to use a steel strip to insert In the place of paper, re- 


moving it when the blocks were finished and closing up the joint 


after taking it out 
Q Sinee that time how has it been ? 
A. I never used anything the joint. 
Q. What year did you a pepe the blocks? 
A. In the year 1874, for Perkins and Stevenson. 


J Are you now al work for yourself or for some Company or In- 
dividual ? 

A. We have been Incorporated reer ntlv. 
You are at work for a corporation in which you are interested ? 


). The name is what: 
A. Portland Cement Paving Company, Chicago. 

Q. Did the use of the Schillinger process leave tight joints be- 
tween the blocks or open joints 

A. They were closed up against the tar p aper. 

Q. What object did you keep in view as to joints in laying block 
or “> tebe dat if 
To manufacture or lay one block close as may be to the other, 


as Ra as possib le 


+) 


Q. To leave joints or leave no joints? 
A. To leave no openings. 
@. Was that pad ig in and intention in the laying of the work 


you have referred to in Milwaukee 
A. Yes, sir; it was. 


O90 Cross-examined : 


— 
neem 


Are you the J. B. Hurlburt, defendant in the suit of Schillinger 
against J. B. Hurlburt ? 
A. Yes, sir 
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(. And you are defendant in the same ease in which the injunc- 
tion was argued before Judge Blodgett yesterday ? 

A. Yes, sir. 

Q. And you did this work in Milwaukee for the Phillip Best 
Brewing Co.? 

A. Yes, sir; contracted to do it. 

(). And vou agreed to protect the Phillip Best Brewing Company 
against the charge of infringement in this case? 

A. Nothing said about it. 

(). Has there anvthing been said since the commence ment of this 
sult ? 

A. No, sir. 

®. Nothing whatever ? 

A. No, sir. 

(). Did vou authorize the publication in a Milwaukee paper of a 
statement that you would defend the parties in Milwaukee for whom 
you should work ? 

A. Yes, sir. 

(). And the same witnesses are produced here whose affidavits 
were used in the injunction motion yesterday ? 

A. Some of them: yes, sir. 

(). And the same exhibits, or some of them, are produced here 
that were used yesterday ¢ 

oO] A. Yes, sir. 

Q. How long did you say you have been engaged in this 
concrete pavernent work? You represented the Schillinger patent 
in June, 1873, first, and with that company you first learned in rela- 
tion to this concrete pavement work ? 

A. Yes, sir; I had seen it laid considerable the year before and 
was conversant with the manner it was laid in Chieago. 

Q. But vour first personal acquaintance with it dates with your 
commencement with the Schillinger Company ? 

Yes, sir. 

Subsequently you were connected with Perkins and Stevenson ? 
lor a short time—not to exceed three months. 
Then you started in business for yourself? 

Yes, sir; business in which I was interested. 

Under the name of the Portland Cement Company ‘ 
d Yes, sir. 

(). Who composed that company besides yourself? 

A. In the first place, it was to have been Phillip Wadsworth, 
although there was nothing printed, but being a dealer in cement 
he finally substituted William P. Dickinson, who was connected 
with their house indirectly. 

Q. Was it an ordinary firm partnership ? 

A. That is what it resulted in. At the start it was to be incorpo- 
rated, but it was not until now. 

@. Since when has it been incorporated ? 

O92 A. The papers have been returned from Springfield re- 


oon > 
— 


> iam > ’ 
ee ew oe oe 
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( 
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cently. 
Q. Who constitute the company now? 
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A. J. B. Hurlburt and George R. Knowlton. 
(). When were the articles of Incorporation filed ? 
A. Some two months ago or about two months, I should judge, 


or six weeks. 

Q. When did Dickenson’s connection with the company cease? 

A. I think in the month of July, 1875 

(. From July, J875, up to the time you sent the articles of incor- 
poration to Springfield who was connected with the company be- 
sides yourself? 

A. My brother, indirectly—that is, he had some means in it; my 
two brothers and myself. 

Q. The business of the company was the laying of this cement 

work ? 

A. Yes, sir. 

©. And as I understand you, you laid two classes of sidewalk— 
pavements ¢ 

A. Different stvles and colors 

(). You laid what are termed flags, and also diamond blocks in 


colors 


\. Ye 2 ap a7 ther S Vea’rs ALO this fy]. 
QJ. Pleas * ribe we you laid the flags. 
The sane Way as the Mm: iit tloor. except Wwe kept the joints up 


full and sometimes compressed the line of that joint by a V-shaped 

strip; bore it down the 19th of an ineh or so; a plece of board 

brought to an edge and just the edge depressed down in the work, 
showing a line. 

593 Q. Is that pressed along the straight edge or is it of suffi- 
clent wi idth toe XI tend across the flag and find the place of the 

union of the two blocks and then sunk in the 16th part of an inch? 

A. We sometimes laid a straight edge across and pricked where 
we wanted to lay it. In some instances we draw a line right across 
and run a trowel over it. 

That alone suffices to make a joint line? 

A. Yes, sir: when it is new it would show right away it was in- 
tended to be blocked off. [t has no other purpose. 

Q. When the blocks separate the cracking follows that line? 

A. It would if this line over the place where the seantling is re- 
moved. If itis a quarter of an inch away it will not. 

Q. Do you bring it right over where the timber is withdrawn ? 

A. Yes, sir; where the timber is removed from. 

Q. The cracking follows the line ? 

A _ It follows where the material was parted on the fresh line. 
That controls the cracking, whether there is any mark on the sur- 
face or not. 

Q. If there is a mark on the surface you always secure a true and 
accurate Joint where the cracking takes place ? 

A. The line has nothing to do with the eracking. 

Q@. Asa general thing you make the line directly over the sepa- 
ration ? 

A. We have done it that way and without any. I prefer not to 
make any. 


- 
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oo Q. But I understand you to say you didn’t make generally 
this line directly over the place where the scantling is re- 

moved ? 

A. Our endeavor is to make it over, but if the workmen do not 
get it exactly, then it shows a mark line and a shrinkage Joint. 

(). Did you see the pavement made for Hill, corner of Chicago 
and Dearborn avenue’? 
A. Yes, sir. 
J. Was that pavement laid by your company ° 
A. Yes, SIT. 
Y. In that pavement the joint is marked ? 
\. By a line drawn across and pressed down 
Q. That line was made directly over where the Joint was ? 
\. Yes, sir. 
(). It was as a matter of fact made so”? 
Yes, sir; as nearly as may be. 


} 


‘) 


\ 

Y. Have you examined that pavement since it was laid ° 
A. No, sir; not particularly. 

2. When did you see it last ? 

A. Not since it was laid. 

Q. In October? 

A. Yes, sir. 

Q. You laid a pavement like that in Milwaukee on the premises 
of Best Brewing Company ? 

A. No, sir: I don’t know as it was like that. 

Q. I mean the pavement around the fountain. 

A. I think that was depressed with a V-shaped strip; that 1s my 
recollection. 

Q. Was not that the way this pavement on Chicago and Dear- 

born avenue was made? 
O95 A. No, sir; there was a little cord drawn across anda 
trowel run over it to press it down. 

Q. In the Milwaukee pavement the line was made bythe V strip, 
then ? 

A. i think it may have been. I know we used it at different 
times. | 
). You are satisfied there was a line of some kind made there ? 
A. Yes, sir; I believe there was, to the best of my recollection. 
). Who was that work for? 
\. Ior-—Capt. Pabst ordered it. 

@. For the brewing company ? 

\. I cannot remember whether there was a separate bill made for 
it or not; I think they kept the account separate ; [ may not have 
been paid separate. | | 

Q. Were you paid by the Best Brewing Company for that work ? 

A. I presume I was. 

(). State your best recollection. 

A. Ido not remember whether there was a separate bill made or 
not; my best recollection is the book-keeper or secretary took the 
time it amounted to and kept it separate, as I remember, but in pay- 
ing me | think they gave me a check for all. 
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Q. Of the Phillip Best Brewing Company ? 

A. Yes, sir 

(). Who did you make your contract with in doing the work for 
Phillip Best Brewing Company ? 

A. Capt. Pabst. 
O96 (). The same one you did this work for around the foun- 
tain ? | 

A. Yes, sir: the proposal Was accepted In the name of the Phillip 
Best Brewing Company 

(). But the negotiations were had with Pabst? 

A. Yes, sir; he contracted for that around the fountain afterwards 
at a different price. 
Q. Take that fountain and commence from the beginning and de- 
scribe how that pavement was laid 

Ob) ected to as irrelevant. 


A. My recollection is Pabst had his carpenter place some timber 
around it the width of the walk from the curb to the fountain— 
straight pieces running parallel with the straight sides of the foun- 
tain, the space may be three or four feet wide—and we put across 
scantlings as we filled the work along, four feet or more, and kept 
marks where these scantlings were removed from. We proceeded to 
move the timber back and fill until completed. Then this V-shaped 
marker was pressed into the line where the timbers were removed 
from to the width of a 32d or 16th of an inch for about an eighth 
of an inch to a 16th of an ineh deep; pressed the material down 
Instead of separating it. 

Q. The lower course of that walk was composed of sand, gravel, 
and cement ? 

A Yes, sIr. 

). Mixed about one to seven ? 
A. Yes, sir. 
(. One part of cement and seven parts of the other ? 
oO7 A. Something like that; 1t may be one to six. 
QQ. And that was filled in the mold and tamped down com- 


te 


*) 


pactly 
A. Yes. Sir. 


Q. Then the upper course, a half an inch thick, was floated on 


(@. That was composed of haif cement, half sand, and water to 
make it plastic ? 

A. Yes, sIr. 

(). Then it was smoothed over with a surface float or straight 
edge? 

A. Yes, sir. 

Q. And when partly set the long scantling was removed to the 
size of the next block ‘ | 

A. Yes, sir. 

@. And that was made in the same way? 


A. Yes, sir. 


; 


2 remem a Bee ete 
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Q. Now, your spoke of a tamp or rammer: 
A. Yes, si 
Q. That was an implement by which the stuff was tamped down ? 
A. Yes, sir. 
Q. Suppose that this V block here, marked B, is the edge of the 
completed block ¢ 
A. Yes, SIr. 
Q. The rammer is compacted all through the mold ? 
A. Yes, sir. 
Q. And along this line? 
A. Yes, sir. 
(). Of the completed block * 
598 A. Y es, sir. 
(). Until it is leveled up to the same thie 
material in the completed block ? 
A. Yes, sir. 

Then the fine material is floated in and smoothed down the 
same way when this tuck-creaser or bevel, you say, Is run across 
the line? 

A. No, sir. 

Q. Depressed into where the scantling was removed from? 

A. Yes, sIr. 

Q. How thick do you say the upper course was? 

; 3 It may have been an inch. That is finished against the tim- 
ber before it was removed. 

. The lower course of this material is the coarse stulf you have 
described, — a small quantity of cement in it? 
A. Yes, si 
(). Have you ever seen any of that removed from the sidewalk? 
A. | have seen It; not there. 
Q. In another place? 
A. Yes, SIP. 

9 


@. In what condition was that lower strata of material ‘ 


; 


? 
i 
2 


kness of the course 


Objected to as immaterial. 

A. It was set together very : strong usu: lly. 

(). But experience shows that along the joint here, or where the 
two b locks come Loge ‘the 33 th: at that is “the Wwe akest place 1) the block 
anywhere; if any cracking takes place it will usually come in the 

joint instead of the middle of the block 
O99 A. It morse there from the contraction. 
Q. And the separation extends up through the fine upper 
cou . ¢ 
| The upper course is parted in the same way. One sets before 
Pi other is the reason it does not adhere 

Q. You say there was a footwalk made in front of the office of the 
Best Brewing Company ? 

A. Yes, sir. 

Q. And that was in what you term diamond work, ornamental 
work ? 

A. Yes, sir. 

39—215 
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(). Have you examined that footwalk since it was laid ? 


. 
] } ? . 
A I have passed over ita number oF times. 
(). Do you know the condition of it at present or when you saw 


Q. And I understand you to testify, on your direct examination, 
tha only In one ease out of three hundr | did they separate ¢ 

A. It is very rare they don’t’ separate—only when laid at the same 
moment. 
Q. It is not the intention when laying these diamond blocks to 


4 


) 
« 
t 


lay them at the same moment ? 

As No, sir; it is impossible. 
(). As a matter of fact, the success of these walks is due in a great 

measure to the separation of the blocks ? 
GOO A. It mav be termed so. 
(). Hlas not experience in the use of cement walks demon- 

strated that clearly as a tact ? 

A. Yes, sir. If you wanted to lay a walk a mile and a half long 
you would not expect to keep it together without a break. 


e 9 " 4 P " | } , . . ‘ 
(). You would not want to lay one a quarter of a mile long, either ? 
. A ‘ 


(). Ifa slight tendency only Is given in the formation of these blocks 
to control the separation on the line where the blocks are united or 
weakened, such tendeney will usually control the cracking, will it 
LhO% : 


\ } 4 = iii | a } — : 1 +} 4: as N ° ; @ ’ 
ro oe Gqont KnoW aS | understand the question. NO: 1t wont con- 
|) jt |] \ —e oY ee es as 
lL itat all. No mark or cutting to the depth of half an inch, it 
s 
} 


7 
rs So 4 | 1 ] ] ie “ ] ; 
Willi Come exactly on the line where the timpoer Is used. the ower 
course being made of gravel, and that being parted on a straight 


line, and not interlocked as in the main body of the work, the con- 
traction Is sure to come on that line. If you make this little mark 
on the surface of a quarter of an inch on the one side of that line it 
will show two joints. [ was not speaking of making a mark di- 


rectly over where the timber was removed. If we make the mark a 
little to one side the mark will have nothing to do with or control 
the cracking; there will be two apparent joints, or two marks, or two 
lines; one would be a separation and the other would not. The mark 
would be no separation. 
J. What do you make the mark for? 
60] A. ‘To show for the time being it was an imitation of stone ; 
It is of no benefit, and is not so good. We made no mark in 
about nine-tenths of all the work: it has been colored work, and we 
never have made any mark on that work. Workmen many times 
like to have the work show the imitation of flag, and they make 
that mark and make it over the line of where they move the timber 
back. It is hot a necessity. | 
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Q. Then [ understand you “A” is one of the regular parting 
strips which you use in practice ? 

A. Yes, sir. We give it the name of parting strips—parting col- 
OPs ; it is used on the psig of the block. 


Q. Your foreman, Miller, testifies that on some of your parting 
Strips the projecting ai “projected to the extent of an inch ls 


that so? 
A. I don’t know what he testified to. 
(). As a matter of faet, did you use ens. : 
A. That projected down lower than that 
(). Yes, sir. 
A. I have ordered those pieces, I think, every time, and used sev- 
hundred of them. J have had those pieces, as I remember, an 
Inch or an inch anda quarter square. The projection was just as 
much he Way as that before it was bent to drive in there: conse- 
quent y that is about a full-length piece. It projects down, as we 
calculate, about three-eighths below the rubber, more or less—three- 
elolths of an inch. 
@. In all of the work which you door did in Milwaukee for 
HU2 the Best Brewing Co. were the same courses of material used— 
that is, the lower course with the fine upper course tamped 
down ? 
A. Yes, sir 


(). Have you examined any of this brewery work since it was 


ie 
a 
> 
— 
_ 
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l do you find that these blocks have separated ? 

A. I find there is an opening mor particularly where we left off, 
for each day’s work, where we left the edge square. We laid no 
blocks in the brewery. 


Sections ? 

r. 

here also openings on the ends of the sections too? 

| | 

| haagpn rstand these sections were laid right across the room? 
\). Wi ere ee ‘re some end a os too ? 


A. They laid from one side of the house to the other. There were 
ho cross-pleces put Ac ross during a eager of laying it. 


(). Are your certain ? 
A. Yes, sir: they would only be in the way. It is possible where 
they left off a strip at night they might have squared it up. 
Q. Were you present al Il the time that work was going on ? 
A. No, si 
(). ‘Is your recollection entirely clear ? 
603 A. Yes, sir; for I direct it in every case—all the work I 


have done. 
Were your directions followed out literally 
Yes. SsIr. 


‘hen it is a mistake when he testifies about there being cross- 


‘) 
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Objected to because it assumes an answer that has not been given. 


A. He was mistaken, unless, as I say, it might occur once in three 


days or onve a week they didn't ey Then it would show a straight 


line there now where they left off at night. 
(. How wide was that room ? 

A. fay feet, more or less. 

(). How long? 

‘A. The house Was over 150 f« et, I think. 

(). Do you remember how many feet of pavement you were paid 


ad 


for in that house 
A. I don’t remember exactly what the house measured of itself; 

altogether there was seventy thousand feet we done, more or less. 
(). Can you testify positively that the tamp or rammers were used 


} 


in the malt-house work ‘ 
A. Yes, sir; always in the lower strata. 


Q.*In this Phillip Best job? 
A. Yes, sir; we never put down any work without using It. 
q. These little pieces of rubber which are shown here are intended 
to represent on a small seale this parting strip ? 
A. Yes, sir 
Q. The only difference is these pieces of rubber, with this excep- 
tion, has not any bande on it? 


GOA A. No, sir. 


©. In this little model here the dark-colored blocks were 
marked over with lamp-black — ay = yr cast here? 
A. No, sir; I think it was mixed 1 the material. 
(). All t I 1e Way through f 
A. No, sir; the top course. I didn’t see it made. 


le course ? 
f, It shows lines, as all the work 


Is this made in more than ot 
Kaeh eolor was made by itsel 
does when first finished 
). Are you certain of that? 

A. Yes, sir. 

@. And does your work when finished look as irregular as this 
along the line? 

A. No, sir; not in laying large work. Small parting strips are 
easily moved in striking ol 

(). Who made this model ? 

A. Mr. Miller, I suppose. I ordered him to make one. 

Q. Ilave you ever seen diamond blocks of your manufacture taken 
up? 

A. Yes, sir. 

Q. Do they come up in solid block or in separate blocks ? 

A. Se par ite bloeks usually 

Q. And they were separated in colors also, were they not—that Is, 
the white color would come up as a separate block ? 

A. Yes, sir 

(). And the black ? 

A. Yes, sir 

Q. Dolunderstand you thecoloring is only in the top course? 
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605 A. That ts all. 
Q. That is caused by mixing a little lamp-black with the 
fine material ? 

A. Yes, sir. 

@. When you mark off with a trowel, as stated before, what kind 
of a trowel do you use—an ordinary brick trowel? You spoke some 
time ago about laying a string across and then running a trowel 
across to depress it along in the line. What kind of a trowel was 
that? | 

A. It may be a brick trowel or a smoothing trowel. We used it 
flat on the line to press the string. 

@. Did you ever use a brick trowel ? 

A. Yes, sir. 

(). What is that used for? 

A. Sometimes plastering coarse material, leveling it around, get- 
ting it ready to tamp. I[tdoes not cut much figure in laying cement 
paving. 

(. Does it cut any at all? 

A. They can get along without using it,and they have many times 
when they forget to bring it. 

@. Did they use a brick trowel on the Phillip Best malt-house 
floors? Can you testify they did not use it for getting a joint in the 
malt-house floors ? 

A. I would discharge any man for doing it. I can testify that I 
never saw it done. 

(). Can vou testify it never was done‘ 

A. No, sir; I never saw it done. It would be an injury to the 
work. ‘The object is to make it without any lines or joints whatever 

In a malt floor and any floor. 

606 (. I understand you to say that Portland cement sets, or 

commences to set, as quick as you put water in it? 
A. Yes, sir. 
Y. For that reason you have to work it very quick ? 
A. We usually get it in place and finish it as soon as may be. 
J. When you get it in place it commences to set while you are 
striking off, don’t it? 

A. Yes, sir; commences to stiffen. 

Q. And as svon as you get it struck off and remove your material 
from it, it commences to harden from then on ? 

A. Yes, sir; of course it don’t get very hard in one day or in two 
days—not hard enough to bear the weight of a person atall. It gets 
hard enough to walk on in three days—sometimes in two days. 

Q. Is this model A a full-sized parting strip, such as you use on 
actual work ? 

A. Yes, sir—that is, full size of that size block. ‘That is one of 
the very shortest, probably the smallest size we ever laid in frames. 

Q. This — champered off—a rabbet formed in it for the reception 
of this rubber strip? 

A, Yes, sir. 

. And when this is placed on the work it comes down snugly on 


the edge and forms a bearing? 


, 


> 


~~ 
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A. Yes, sir 
Q. And makes a straight line on the edge? 
A. Corresponds with the straight line already made. 
607 @. Out of the block already completed ? 
A. Yes, sir; the work is all the time below this; this has 
nothing to do with straightening the work. 
That is covered entirely by the mold ? 

A. Yes,sir: the work itself. 

(). In other words, the straight edge of the work already formed 
Is covered by the straight edve of the mold 14 

A. Yes, sir; to bring the work to the right hight , and the bear- 
ing on the parting strip more essential 

(). And this notch here in the straight edge is cut at sufhcient 
depth to allow the noteh to take In the thickness of the parting strip 
and become perfeetly flush with the frame and the work ah eady 
formed ? 

A. Yes, sir; the straight part should rest on the 
different from floor-work. We use no notch. 

The other exhibit would probably represent what you use 
there ? 

A. Yes, sir 

(). And on floor-work that takes on the work, and on the seant- 
ling in this one‘ 

A. Yes, sir; we pay no attention to any joint. The workmen 

trike right across the two sections In finishing it. 

Q. In your diamond blocks, when you remove the parting strips, 
vou press in some of the same material of the top course in the little 
aperture made by the hooks 

A. We don’t press down. 


608 Q. Do you press together? 
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line of the work: 
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A. t would adhere to thre newer block and not to the othe - 
“ian 
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(). It would separate from the other ? 
a } Py . 1] , } ae : E » | : j 7 
A. The older block hay Ing commenced to set, they don’t act to- 
gether 
ren . i | » | . . a 
(). Chen. practically, sO tar as the points vo, for an inch : ind one- 
> ’ + : — TS il : , -—s } 
fourth or one-Dall hn Wldath at each end oO] the bloek. that extent the 


blocks are Separat dat the outside? 

A. No more separated than they are clear down thro 
would be just the same; the line diverges there; it would take the 
place of the timber. 

Q. As a matter of fact, is the upper course united all the way 
across and including the place occupied by these point 

A. They touch; 1 ks touch all the way across. 
Q. But this space comes between all the same ?— 
A. That space, the line diverges there. It would heip to bind it 

] 


from cracking if there was any difference 


~~ 
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Q. At that point where it diverges there is a separation effected by 
a sharp instrument, and that is the hook ? 

A. That don’t separate it any more than the stone itself 
609 separates it; the entire lengtb being iron, it would be the same 
as the material itself to separate it. 

Q. Then there would be no more separation there in that case 
than there would be if a piece of tin like this was put in and then 
removed ? 

A. If the other was immediately shoved up. 

(). There would be no separation? 

A. No. 

(). As a matter of fact, there would be no more than in the method 
you employed—than there was in the method where the tin or steel 
parting strips were used, provided that the material was immediately 
shoved up ag rainst the comp leted block ? 


( Ybjected to. 


A. I don’t know; really it goes down a quarter or three-eighths 
ofan inch. It would be different from putting a strip the whole 
width of the block. 

iJ. [I do not refer to putting a strip down the whole width of the 
block. The projection on this piece of tin or flange is about the 
same height or depth as on your parting strip? 

A. Yes, Sl : 

(). Supposing that this parting strip of tin is placed on this wise 
and the new block finished up against it, then this is removed, and 
the joint smoothed up as you would do it with your parting strip, 
what would be the diffe ‘renee then ? 

A. Nothing material. If it is put up there when it is in a liquid 
and plastic state, it bearing against the iron in one case and the next 

second bearing against the stone, it cuts no figure in the pro- 
610 duction of the joint. The — would come there anyway if 
there was square face to the stone. 

(. So far as practical results are mene there would be no sub- 
stantial ditference between the two methods? 

A. I say neither would control the cracking. 

Q. That does not answer my question. Would there be, so far as 
practical results are concerned, any substantial difference between 
the two methods ? 

A. No difference, so far as the size of the one corresponds to the 
other. I don’t know as I ean figure out toa hair. 


*) 


@. What is vour judgment on it‘ 
Ybjected to as immaterial. 


A. In the one case one sets into the stone; one sets on the line. 
One would have a tendency to interlock and strengthen . 
would be on a straight line. One would overlap. 

Q. Will you explain to the court just to what extent your parting 
strip—the projecting strip—woul d set into the stone? 

A. About the thickness of it, 2: Sth part of an inch or thereabouts. 

(). Setting your parting st trip now on the corner of your model 


hh tm ie 
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and runa straight edge along the Same, will you please look at it 
and see how much it varies from getting on the edge ? 
A. It may be a 20th to a 25th of an inch. 


q. It may pe a 32d of an inch ? 


A. I think the steels are about 25 when they are new. a 
(). a are a trifle thinner than an ordinary knife blade? 
611 A. Yes, sir; an ordinary fruit-knife, for instance. 


(). You say you have examined the footwalk in front of the 
Phillip Best Brewing Company’s office and find that the blocks have 
separated at the joints ? 

A. I did not know that I had answered that question. I have 
been over it. I was over it shortly after it was done. I don’t know 
whether it is separated or not. 

Q. Are you now testifying that you do not know whether it is 
separated or not? 

A. I thought you meant the fountain. I have noticed that it sepa- 
rates, as it usually does. It can be taken up in blocks if we can get 
into gne cine. 

Q. By commencing at the edge the separate blocks can be re- 
moved ? 

A. Yes, sir; I have in many instances, and relaid them. 

Then when you want to take out a block to replace and re- 
pair it you can do it? 

A. No, sir; not out of the center. 

Q. If you begin at the sides you can take it away and then re- 
place it by putting In a new one? 

A. Yes, sir; or you could break out a block and put in a new one. 

Q. Without injuring any of the others ? 

A. If you begin in the center and chisel it out. 

Q. I understand you that you have laid work under the Schillinger 

patent with tar paper under the joints ? 
612 A. Superintended the work. I used to see it laid every 
day for several months. 

(. Suppose this model here was filled out with blocks laid 
under the Schillinger patent, with tar paper between them, and they 
were freshly laid—you wanted to remove the middle block, how 
would you do it‘ 

A. I don't think you could do it while it was fresh. The design 
might be to lay it so it could be done. It might not have been laid 
accurately enough so it could be done. In that case you would have 
to chisel out the center block if you want to renew it. They contend 
they can do it, but LT have never seen it done. 


CHARLES Row, called by defendant, being sworn, testified : 


[I live in Chieago and have lived here for the last five or six 
months. Before that I lived in Baltimore and Washington; 14 or 
15 years in Baltimore, and as much as that in Washington. 

Q. Have you lived in Europe—Germany ? 

A. Yes. SI] 

QM. W alt 

A. Bavaria. 
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Q. When did you come from Bavaria? 

A. In 1850. 

Q. How old were you then? 

A. 22 vears of age. 

Q. Are you familiar with the business of laying cement pave- 

ment ? 
613 A. Yes, sir; they do that work there; I served my appren- 
ticeship at that in Bavaria. 

Objected to as improper and incompetent, and all the testimony 
of this witness is objected to for want of notice in the answer. 

Q. What can you tell me about such work done in Bavaria ? 

A. We have done that work in different places, in Nuremberg and 
Munich, Bavaria. The place I could not tell vou exactly, as at that 
time I was not the boss; I must go where he sent me. 

Q. Did you work 1n both of those towns? 

A. Yes, sir. 

Q. Did you do much of this work, and how much? 

A. Yes, sir; laying pavement and plaster walls just the same as 
here, pretty near; the building must be all plastered. It is done 
and laid off in blocks on the pavement as well as in the house—on 
the floors in the houses. 

@. How were the cement floors laid at that time and in those two 
places in the house? 

A. One in different color, and another time we laid them in large 
flags ; just the same outside on the pavement. 

(. ‘The materials cement, sand, and gravel ? 

A. Sand and gravel. Sometimes we mixed them four to one; 
sometimes five to one, according to the process; another time we 

take a little more cement on top—always half and half. 
614 (. What kind of frames did you use where you laid them 
In mass and not in square blocks? 

A. We had seantling outside according to the width we wanted ; 
then we got a piece of scantling and moved it from one place to the 
other, the way we were going. 

@. Are you at work at that sort of thing now in Chicago ? 

A. Yes, sir; here in Chicago, and this last five or six years most 
in Washington laying tiling. Here I done work for myself. 

@. Have you seen work done here by Miller and Hurlburt, the 
Witnesses ? 

A. No, sir. Probably I see it as I walked over it. [I didn’t notice. 

(). After you ever laid one course or section of a cement floor, 
in those cases where you did not use the diamond blocks, what 
did you do next? 

A. (Witness illustrates.) We have our scantling according to the 
width ; we lay a strip outside, a piece of scantling four or five inches 
wide, then we strike off with a straight edge. 

Q. You strike off the floor you have just been laying with a 
straight edge ? 

A. Yes, sIr. 

Q. Do you make it level ? 

40—215 
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A. Yes, sir; for instance, I want to make this piece, I strike this 
off and finish this; then I move this from there, this way. 
(). You move the scantling away 
A. Yes, sir; away from there. 
615 (). Do you move it away so it lies parallel to the scantling 


“af 


as it t di before ¢ 


A. Yes, sir. 


Q. And my width of the section from where it was before ? 

A. Yes 

(). That leaves vacant place ? 

A. Yes, s 

(). What —_ do then ? 

A. Fill it right in again, and take my straight edge and rest the 


straight edge on the block of stone and strike it night off and finish 
this. 
(). You lay your straight edge one edge on the finished section 
and the other on the scantling ? 

. On the scantling, and pass it over the material you have just 
put in and level it off that way. 

(). Do you press the new material just put in against the old sec- 
tion ? 

A. Against the old section ; yes, sir. 

(). Do you leave the edge of the other section standing up or 
break it down ? 

A. I fill it right plumb up; then I take the line and line it off, 
so. I mark it off here. 
Q. Mark it off with a line just where the scantling was before ? 
A. Yes, sIr. 
Q. So as to make a line on the top, between the new and the old 
section ? 

A. Yes, sir. 

(). What kind of a line? 

A. Any kind; sometimes we make a line with a trowel or take a 

piece of string. 
616 (). Draw it across ? 
A. Draw it across. 

(. How deep a line do you make ? 

A. About an eighth of an inch in depth; and that cracks right 
off over that line; then there is a joint there anyhow. | 

Q. That is the way you did it in Germany ? 
A. Yes, sir; and that is the way we do here. 

Then your process in Germany was the same that you employ 
here ? 

A. The very same thing. 

(). What about the work you have done in this country since you 
came here? 

A. In Washington the cement-work ; over in Baltimore I made 
the malt floors. 

(). What time did you work in Baltimore ? 

A. I made a malt floor in Baltimore nearly 25 vears ago ; prob- 
ably a little longer than 2 ; 


“0 years ago. 
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@. Have you done any other work in Baltimore? 

A. Not this cement-work, except a malt floor. This other work | 
done in Washington. 

’. What work did you do in Washington ? 
A. Tiling work. 
2. And when did you do that in Washington ? 
A. About ten or eleven years ago. 
). Did you do any other work of this kind in the United States ? 
A. I worked in Philadelphia; last summer I was in Philadelphia. 
(. ‘The same sort of work ? 
617 A. The same sort of work. 
Q. Did you do any work in the United States of this kind 
before ten years ago ? 

A. No; not before ten years ago, except this malt floor; not any 
tiling work, except ten or twelve years ago; doing some work in 
Washington, and worked for Schillinger in Washington too. 

Q. Schillinger, this complainant here ? 

A. Yes, sir; this very same man. 

Q. When did you work for Schillinger in Washington ? 

A. IT could not tell; when he got the job around the Capitol, in 
Washington. 

@. What doing? 

A. Laying down this faney work; the work cut out. 

(). Cement pavement ? 

A. Yes, sir. 

). For the Government ? 

A. Yes, sir. 

Y. On the Capitol grounds, at Washington ? 

A. Yes, sIr. 

). Tell me about when it was. 

A. About six or seven years ago; it is a long time ago. 

Q. That was not in diamond-shaped blocks—in fancy blocks, 
) 

A. Yes, sIr. 

Q. Do you know whether that work was done according to the 
Schillinger patent or not? 

A. No, sir; it was not. 
618 Q. When you did this work in Baltimore and Washington 
and Germany did you use any kind of strips to put down 
between different blocks or sections of the pavement? 

A. Yes,sir. (Shows counsel strip.) That is a strip my father had 
in the old country. I brought them here with me; they are pretty 
old strips. 

Q. These two pieces of tin or other metal are the strips you used 
in Germany; where did you use these two pieces of metal? 

A. In Germany, and used them here. 

(). Your father used them before you ? 

A. Yes, sIr. 

(). Was he in the same business ? 

A. He was in the same business; he was a mason. 


, 


Q. How old are these two pieces ‘ 
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A. I eould not tell you. 

©. How old do you think them to be? 

A. Forty or fifty years old. 

( You have seen them how long? 

. Ever since I worked; as long as I worked, and when I came 
to this part of the country I brought them along. 

(). Have you seen them 55 years? 

A. Longer. My father gave them to me when I was an appren- 
tice and told me to take them along and to put them between the 
the joints. He showed me first; then he said I must do it. 

(). ‘These are pleces of tin 10 to 14 inches long? 

A. Different sizes. 

Q. About how wide? 

A. About two inches. 
619 (). Bent over on the edge about a quarter of an inch ? 
A. A little better than a quarter of an inch. 

(& And they are used how? 

A. Just the same as these. or instance, this block 1s finished ; 
now you go to work and lay a block outside; then we lay the tins 
around. 
). These are laid around the finished block ? 

A. Yes, sir. 

Q. Do you lay the broad side, which is about two inches wide, flat 
down on the finished back ? 

A. All around—yes, sir; we put our color in, any kind of color, 
and when the tiling is finished we take 1t out and press the joint 
against the other stone, which shuts the Joint up. 

(). What is the use of those tins? 

I 


» tf 
NN 


oo 


, | 

A. They are used to keep that stone what is finished clean from 
the color, so no other color come on that stone. 

Q. Is it not, then, so as to keep the stones apart ? 

A. Yes. sir: the stones. too. 

Q. Did you use such tins as those or did you use these tins in 
Baltimore, Washington, or Philadelphia when you were making 
floors all of one color? 

A. No. 

@. When you were making floors all of one color did you put 
anything between the joints? 

A. No, SIP. 

Q. When you made your malt-house floor in Baltimore and when 

you laid your floors in Germany, did you try to keep those 
620 sections or blocks separate or did you try to have them all 
one solid mass? 


A. All one solid mass, white floor especially. They have no joints 


except where we close in the evening and 0 off: then we leave a 
scantling, go and work on it the next day, and press on it if that 
joint be open; if it don’t open right away it will in a couple of 
months. 

Q. Where you finish your work in the evening there always 
would be a joint ? | | 
A. Always would be a joint. 
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Q. But you could do vour work along during the day,so there 
would not be much of a joint” 

A. Yes, sir. 

Q. Have you seen work done under the Schillinger patent with 
tar paper or other material put in between the blocks? 

A. I seen it and done it myself for Schillinger. 

Q. Did Schillinger, the complainant, show you how to do that 
kind of work? 

A. Yes, sir; he teld me you must not leave the tar paper out, ex- 
cept in the Capitol at Washington we didn’t use tar paper. 

@. When you speak of the work on the Capitol you mean on 
the grounds of the Capitol ? 

A. Yes, sir; outside. We did not use any tar paper there. 

(. That was laid in blocks of fancy shapes ? 

A. Yes, sir. | 

Q. Did Schillinger tell you what the tar paper was for that he 

wanted you to use * : 
621 A. Yes,sir; he says, ‘‘ You must use when you work—TI don’t 
care where I send you—you have to use my patent; that is 

my patent.” 

Q. When he said “ my patent ” what did he show you ? 

A. The paper; he always carried the paper along. 

(). How long did you use that tar paper as he directed ? 

A. Nearly all the time, so long as I worked for him. 
@. About how long ? 

A. I worked one season in tar paper , the next season we worked 
on the Capitol grounds, and didn’t use any there. 

@. Did you work for him more than two seasons? 

A. No, sir; only two seasons. 

Q. Did Schillinger tell you at that time what the good of the tar 
paper was? | 

A. He savs to keep the blocks separate. 

Q. About what year was that, can you tell me, that you used the 
tar paper ? 

A. No, sir; [could not tell you what year it was. 

(). Was it four or six years ago? 
A. Yes; eight or nine years ago. 
@. Do you know how long it was before you did that work that 


}, 


4 


} 


he got that patent. 
A. No; I didn’t know anything about the patent at that time ; 
anvhow, I met him and told him “ that is an old thing, this cement 
work that has come out again,’ and then I heard Schillinger had a 
patent out. 
622 Q. When you laid your block pavements in Germany did 
you put any tar paper or anything of that kind between the 
blocks? 
A. No, sir. 
Q. When you worked for Schillinger did you pull out the tar paper 
or leave it in? 
A. Left it in and cut it off. 
Q. Do you know whether Mr. Hurlburt, in the work he does in 
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diamond blocks, puts anything or leaves anything in between the 


blocks i 4 
A. Not as I know of: I never seen his work done and never worked 


for him. 

Q. Can you tell 1 
Bavaria ? 

A. The boss was Schaptapf; that was in Nuremberg, and then In 


Munich I worked for one by the name of Fox. I guess they are 
long dead. 


(). [low many years did you work in Germany ‘ 
A. I commenced 13 vears, and then l worked until l was 21 or two 
years old —fouror fir e years’ apprenticeship—and then I] gol to travel 
big cities and see work done there. 


; 
4 eam, 


ne the name of the Man you used to work for In 


, 


around ana ir) 1n 


( Work for yours if? 

A. No. 

Q). As journeyman for others ? 
A. Yes, sir 


(). Where did you work first ? 
A. | worked in Nuremberg first. 
(). llow long a time? 
A. 1544 to 1546. 
@. And in Munich? 
A. I went away from home in 1846, and in 1850 came to this 
part of the country. 
625 (). What years did you work in Munich ? 
A. That was the first year I went away from home. 
(). Do you know of other work being done in Munich or Nurem- 
berg and other parts of Bavaria of this same kind ? 
A. Yes, sir; plenty of work; In every city or little village [ see 
that work done. 
Q. Did you see that work being done and cement floors being 
laid ? | 
A. Yes, sir; I saw the men work on it, and traveled over where 


the work was done. 
lone in sections and with the use of scantling or 


(J. It was always d 
timbers or frames for putting the material in place ? 


A. Yes, Sir. 

Pitt's counsel here gives notice that on the hearing of this case 
he will move to have the testimony of the witness expunged as to 
the use in Germany, on the cround that the same is Incompetent and 
on the ground that, in regard to the testimoay in regard to the work 
in Washington and Baltimore, no notice bas been given or founda- 


tion laid for such testimony; thatthe other testimony of the witness 


is Irrelevant. 


— 


(Signature waived.) 

Kraus Mintzer, called by plaintiff, being sworn, testified : 

[fam 00 years old in September; I live in Chicago; I came here 
the fall of the big fire—1871. 


< 


624 @. When did you come from Germany ? 


~~ 
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A. I came in 1869. 

(). What is your work here? 

A. Iam driving express now, but I have laid brick and laid floors 
and sidewalks, and so on. 

Q. You have been engaged, then, in this work of laying cement 
sidewalks and floors? 

A. Yes, sit 

@. How long? 

A. Different years. I worked for Jenkins and Decreet; then for 
Hurlburt. I worked for Hurlburt I can’t tell how many years—five 
or six; my brother next. 

@. When did you stop working for Hurlburt? 

A. It was last fall two years ago, I believe it was, when we came 
back from Milwaukee. 

@. You did some work in Milwaukee? 

A. Yes, sir; I worked there. 

(. How long were you there ? 

A. I lived there five months with my family; I moved there. 

@. Were you working all that time on the work of the Phillip 
Best Brewing Company ? 

A. No, sir; we worked there two and a half months, I guess. 


Q. What work did you help in down there ? 
A. I done the finishing most of the time. 
. What work ? 
A. I finished the top work. 
@. On what jobs? 
A. On the malt-house floor. 
@. Was this all in one building ? 
625 A. Yes, sir; it was all in one building; second floor, I 


ouess. 
Did you have anything to do with the sidewalk work in front 
of their office? 

A. No, sir; I was not there atthat time. I had some other work. 
My brother did that. I done work on that piece. 

(). Who hired you at that time” : 

A. Mr. Hurlburt. 

©. How was this work done on the malt floors ? 

A. We put down scantling about four feet wide, as far as a man 
can reach. 

(. You don’t mean the scantling was four feet wide 

A. No, sir; the spot we were working at. 

@. You started at the end or the side of the building ? 

A. Right along the side. Lae 

Q. And you laid your seantling about four feet from the wall? 

A. Four feet apart all the time. 

Then what ? 

A. Then when we had one row done we moved the seantling back. 
Of course we had to knock the edge down to make the floor tight. 
We knocked it down with a shovel or trowel; knocked the edges 
down so the others got onto it. 

Q. After you had knocked it down was the edge smooth or rough ? 


) 
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A. Rough. That is what we wanted—for the other part to stick 
onto it. 

Q. Did you want to leave a joint or leave no joint. 
626 A. We always wanted it as tight as we can get it, so it 
don’t leak. 

Q. After you had beveled the edge off what did you do next? 

A. Put the gravel in and rammed it down, and we had it rammed 
down, put the fine stuff on top of it, and took a straight edge and 
leveled it off the same hight as the others. 

(). You took pains to level it off with the straight edge? 

A. Yes, sir. 

(). Did you put any pieces of tin or paper or other materials be- 
tween the one section you were making and the other section you 
had finished ? 

A. No, sir. 

@. When you had your work done In a room were there any 
joints between the sections ? 

A. After we got through they say it cracked in some places. The 
building settles a little maybe; then they crack. Of course the floor 
commences to leak then, and they don’t want it. 

(). You try to make it so it won't teak ? 

A. Yes, sir. 

(. Did you ever see work done under the Schillinger patent ? 

A. Yes, sir. I worked on that myself for Jenkins and Decreet— 
Jenkins and Selby. 

Q. What did Jenkins and Selby do about putting anything in be- 
tween the blocks ? : 

\. You mean in making the sidewalk ? 

y 


_ 


(). CS, SIr. 
A. They put tar paper in. 
627 © About when was that? 


). 
A. That was the next morning after the fire here. 

Q. How long did you work for them ? 

A. I guess that summer and the next summer—for about two 
years. 

Q. Have you ever made sidewalks for Hurlburt? 

A. Yes, sir; I did. 

Q. Do you know whether he puts tar paper or anything else be- 
tween the blocks of his sidewalk ? 
A. He never did. 
Q. Do you know whether tar paper or any other material was put 
in between the blocks of the sidewalk on Chestnut street in front of 
Best and Company's office, in Milwaukee ? 

A. I saw it after it was done, but I didn’t see no paper. I don’t 
believe he had any paper there. | 

Q. Did you ever see or know Hurlburt to use anything of that 
kind ? j 

A. No; I never seen it. 

@. Do you know, from having done that kind of work there for 
Hurlburt, how the block sidewalk was laid in Milwaukee? 

A. I don’t know who you mean. 
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(. Have you worked for Hurlburt in laving these diamond block 
sidewalks? 

A. In Milwaukee? 

Q. No, sir; anywhere. 

A. Yes, sir. 

@. Do you know how he does it? 

A. Yes, sir. 

628 @. Do you know, from having done such work for him and 
having seen that sidewalk in Milwaukee, how the Milwaukee 
sidewalk was made? 

A. I think it was made the same way that Hurlburt made it 
here. 

@. How did Hurlburt make those walks here? 

A. He put on those square frames the same as you have here, 
zigzag frames. When we had one row done put the strips on. 

Q. What they call parting strips ? 

A. Yes; we call them strips and lay them on to keep one color 
from the other, so as not to run over. 

. You lay those on the finished block ? 

A. Yes, sir. 

(. Do you lay the rubber side down or up? 

A. This side down; them hooks ts for catching on. 

Q. That edge of the parting strip laid over the edge of the finished 
blocks ? 

A. Yes, sir. 

Q. After the new block was set in there did you leave the parting 
strips or take them out ? 

A. We took them out and beveled it down with a trowel to make 
it even. 

Q. What did you press down with a trowel—the new block just 
made? 

A. No; both; the old one to make them smooth; the strips made 
amark. We tried to make that smooth and even again; that is all 
we done. 

Q. I see this model of a straight edge, D, has a notch at one end ? 

A. Yes, sir. 

629 @. Where does that go? 

A. Right along even with the straight edge; on top of the 
straight edge; fit so that the bottom of the straight edge would be 
level over the blocks. 

Q. You see this strip marked “A ?” 

A. Yes. sIr. 

Q. Is that the kind of strip you used to use? 

A. Yes, sir. 

Q. Having a little piece of iron here to hold it in place like this? 

A. Yes. Sir. 

Q. Did you at any time in making those diamond blocks or in 
doing any of the other work use any tins or pieces of metal like the 
one I have in my hand here? 

A. No, sir. 

Q. Not to put anywhere in between the blocks? 
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\. No, sir. 


(). What was the shane of the sides of those diamond blocks? 
A. That was different ; three and one-half or four teet. 
( l mean what was the shape of the sides of them ? 


en ee 


Wehad different We had the right and left frames. We 
had some frames turned to the right and some to the left. 
(). What would you call this frame b ? 
A. I don’t know. I didn’t lay no frames. I only saw it done. 
(). You say some vent to the right and some to the left. What 


} 


} 
} 


do you mean—that the sides of the block went to the right and 

left ? 
HoV A. Yes, sir: the next frame you put against here 1s differ- 
ent; the other one is just the same size as this; the frames 


ing changed over all the time. 


Are the sides of the block straight down or sloping? 
\ 


ee 

a 

/_ — 
~~ 


» side of the block laid would go under the block that was 


(). When vou came to the opposite side of the new block how was 
that laid ? 

A. So as to YO under the next block that was made; they were 
standing out on the bottom and these were standing out on the top, 


you see. 
Q. After blocks were laid like this, could you get up one of those 


+) 


blocks without breaking it‘ 
A. I never tried; I don’t know. 
(). When laying the blocks did you endeavor to make those with- 
oul joints or leave jolnts (the blocks 1n the sidewalks) ? 
A. No; we never made joints; we always made them close to- 
gether 
J. Made them snug up ‘ 
A. Yes, sir. 
¥. Did you pound down the cement and gravel ? 
A. Yes, sir. 
). Press them hard against each other ? 
A. Yes, sir. 
). You did that same thir 
A. Yes, sir. . 
(). About what year was this you were in Milwaukee ? 
651 A. ‘Two years ago last summer, 1580, I believe. 
Q. When finishing your work at night, if the floor was not 
done, how did you leave the edge 4 , 
A. We left it square, 
(). Did not break it down ? 
A. Sometimes we did, sometimes we left it square. 


’ 


1g in the floors ? 


4 


Cross-exam ined ; 


You did not see the sidewalk of the Best Brewing Co. laid ? 
No. SIT. 
Your brother, John Miller, laid that? 


eo me 
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He laid it; yes, sir. 
O Did you make an affidavit recently in Mr. Hurlburt’s suit ? 
A. How? 
Q. What kind of an implement is this device that you tamped it 
down with ? 
A. Iron rammers 
(). Something like a sledge-hammer head ? 
A. Yes, sir; about six inches square. 
-Q. When you lay a section of a floor—we will say this is a section 
here 


a sy fill f fil ‘sf in the coarse material 


Yes, si 


Then. so you havea half an inch of the fine material on top ? 
A. Yes. sir 
@. You te “a your rammer and ram tlie coarse material down ? 
A. Yes. ws 
63? () Sry lp OSE t] 7 ' ‘ } ik \ ro if ] + hy | rp »| . wy 
Oaa ¢: pos b)it isa PIVICR, you ram it GOW 1lere CiVst up 


to the block ‘4 

A. Yes, Sir. 

(). And then this coarse material is made of sand, gravel, and 
cement ¢ 

A. Yes, sir. 

(J. About one part of cement to six or seven parts of the other 
stuff ? 

A. No, sir: I didn’t noti [ don’t know. I never noticed that 
The foreman attends to she 

(J. Who attended LO that In thie malt house when you did the 
floors 14 

A. My | sass 

(). All t 1@ LIME 

A. Tou. sIr. 
). Was he there all the tim: 
A. Yes, sir. 


| Ani . * : ] . - : ] : Re . 4 > 
Q. The upper course is about half an inch thick in that case 
rag) : 
A. Yes, sir; a little more 1n,som: piaces. 
) , ‘¢ wiat Bian 
(. And that was smoothed off with a straight edge ‘ 


). 

A. Yes, sir 

@. Now you say the edge was broken down with a shovel ? 
A. Yes, sir. 

(). And sometimes with a trowel ? 
A. Yes, sir. 

). That was cut down right through, straig! 

A. No, sir; we were not partici lar about it. 
¢ That cuts pretty nearly down to the floor, almost way 
down 7 


635 A. All the stones break out very easy; makes it rough. 
a sy : | . } - , 
Q. The coarse stuff underneath is porous and spongy like; 


it cuts it very easy? 
= Ye S, sir: the way gravel 1S. 
. Ther upper material is close and compact; that really makes 


7 


mm, close — on top * 


A. Yes, sl 
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Q. After this floor is set awhile the joints open, don’t they ? 
A. Different places crack sometimes when the building settles. 
©. The crack runs along where the joint 1s? 

A. Sometimes they crack crosswise. 

@. Usually they crack along the seam? 

A. Sometimes they do. 

Q. Don’t they generally ? 

A. I never took any notice of that. 

(). You cannot state positively, then ? 

A. No, sir. 

Q. Your idea is they would be more likely to crack across the 
seam than across the block ? 

A. Of course they might do that. 

Q. Why would they be more apt to do that? 

A. Perhaps they would crack where we stopped at night. 

Q. Did you see the work around Pabst’s fountain ? 

A. Whereabouts 1s that ? 

(). In his yard there, around the fountain; in his yard in Mil- 
waukee, across from the oflice of the brewing compaby. 


634 Objected LO. 


A. That little piece there; yes, sir. 
¥. Do you remember how that was made? 
\. No, sir. Do you mean around the fountain in the garden ? 
(). Yes, SIr. 
\. That is flag. 
». Those flags had a joint line between, across them ? 
A, Yes, sir. 
©. How was that made? 
A. With a piece of iron; marked it across. 
3 With a piece of iron? 
A. Yes, sir; a straight edge, a piece of iron run right along the 
straight edge. 
Testimony as to work in the garden objected to. 
Q. In these diamond sidewalks those blocks separated in separate 
blocks after awhile, did they not? 
A. I guess they did. 
Q. And they separated along the line that is marked across here‘ 
\. Yes, sir. 
¥. Did you ever see one of these taken up? 
A. No, sir. 
Q. Do you know they can be taken up by commencing on the 


> 


A. Maybe—I don’t know—breaking them off. 
¥. You have not taken notice of that especially ? 
A. No, sir. 


Q. Did you work for Perkins and Stevenson too? 


639 A. Yes, sir. 
@. Making the same kind of walks ? 


A. Yes, sir. 
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Q. And brewery floors ? 

A. I didn’t make any floors for them. 

(). How long did you work for Perkins and Stevenson ? 

A. I don’t know; I guess about two summers. 

(. And two summers for Jenkins and Selby ? 

A. I did not work for Perkins and Stevenson at all; it was Jen- 
kins and Selby I worked for. 

Q. Mr. Hurlburt worked for Jenkins and Selby at the same time 
you were with them ? 

A. A short time. 

Q. Did any one in Chicago lay these pavements before Jenkins 
and Selby, that you know of? 

A. I don’t know. 
@. You have frequently seen Mr. Hurlburt make these flag pave- 
ments in Chicago the same as this was made in Pabst’s garden ? 


A. Yes, sit 


@. Striking the joint line off in that way ? 
wipe to as immaterial. 
(. About how deep is that joint line cut—an eighth or a sixteenth 


of an ineh? 
A. About a sixteenth of an inch—just make a mark through. 
Then the cracking runs along that line? 
A. Yes,sir. It is done to make the 7 
These hooks on here set down on the block like that, right up 
close between them ? 
A. Yes, sir. 
656 (). That is eut down between the two blocks ? 
A. Yes, sir. 
Then you finish right up to this? 
Yes, sir. 
Then you took your straight edge, with a notch in it, which 


+) 


Q. * 
A. 
M 
rests on the other block, and you float right across it 

A. Yes, sit 

Q. That gives a smooth finish ? 

A. Y es, sIr. 

(). After this stone is finished then you draw this out, like this ? 

A. Pull it up straight; yes, sir 

Y. Then you take a trowel and smooth it over again ? 

A. Yes, sir. 

@. Cement sets very quic 

A. Yes, sir. 

Q. P ortland cement commences to set as soon as you put water 
to it * 

A. Yes, sir. | 

Q. When the block separates afterwards it separates on the line 
where this parting strip was? 

A. Yes, sir. How do you mean ‘ 

Q. This parting strip, we will say, goes right along here ? 

A. Yes, sir. 

Q. Or right along here ? 


, 
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A. Yes, sir. 

(. These blocks separate on the line where the parting strip was; 
is not that so? 

Q. They don’t separate through here, but here; they separate 

along this line? 
637 A. Yes, sir. 
(). > 1e joint line 

A. Yes, sl 

Q. In ies tue blocks, in the first place you get them as close 
together as you can,so the sidewalk shall always be as tight as pos- 


— 


sible ? 

A. Yes, Sil 

(. You understand on the outset you are going to have a joint 
thereS you know it will crack and make a Joint? 

A. We never make a joint on a diamond sidewalk. 

(@. You know it will separate ? 

A. Maybe the apenas settles down. 

(). Did you ever see on thei did not separate ? 

A. I have seen it settle down and one stone crack from the other. 
¥. Along this line? 
\. Yes, sir. 
). Did you ever see asidewalk made like this that did not spread ? 
A. I don’t know, sir. 
). Can you tell me of one that did not, sir? 
A. No, sir; I guess not. 
Y. You know that — n you lay them that they will separate ? 
\. We try to make it; sometimes they stand two or three years. 
Q. But eventually they do separate ? 
‘L 2Ok ae. 
d 


Q. And the separation comes right along where the parting strip 
was ¢ 
638 A. Yes, sir; generally. 


Redirect examination: 


@. What do you mean when you say that the pavement spreads 
along the joint line; what do you mean by that? In the first place, 
we will come to the diamond block sidewalk. Do you mean to say 
that these stones always crack apart or not alw: ays? 

A. They don’t alw: ays crack 1f the foundation is solid ; they don’t 
crack so often. Maybe they crack in a year or two. 

Q. Do you know whether the stones do always crack apart, 
don’t you know 

A. I don’t know, sir. 

Q. Have you always looked at them after a year or two to see 
whether they cracked at all or not? 

A. I never took notice of that. 

Q. Did you mean to answer to Mr. Hey that they always cracked 
apart after a year or two? 

A. I can’t say whether they do or not. 


} 
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Q. Now in regard to that flagging work such as you say was done 
in Pabst’s garden. 

A. Yes, sir. P 

(). After the work was done you say that a mark was made on the 
stone or on the cement walk ? 

A. Yes, Sir. 

. How deep was that mark made into the cement ? 

A. About an eighth or sixteenth of an inch. 

@. A little bit of a mark ? 

A. Yes, sir. 

Q. What is it made of? 
659 A. A piece of iron struck right along. 

@. Whereabouts on this garden walk were these marks 
made? 

A. Right there where they put the stones together. 

@. What was that mark made for? 

A. It looks more — a flag or stone, then. 

Q. Was it made for anything else except the looks ? 

A. I guess that is all. 

Q. Did the mark that was made on the top here about an eighth 
or sixteenth of an inch in depth do any good to the walk that you 
know of? 

A. Only the looks of it. 

Q. Does the work afterwards crack along the line of that mark, 
so far as you know, where you have made that mark ? 

A. I didn’t take any notice of it. 

Q. Did you ever see it crack along the line afterward ? 

A. I never looked to see. 

Q. You don’t know whether it does or not? 

A. No,sir. 

Q. Do you know whether this flagging pavement, so called, cracks 
at all anywhere afterwards ” 

A. I don’t know. 

Q. Didn’t look at all ? 

A. No, sir. . 

Q. Was it partof your business to look afterwards to see whether 
the pavement cracked anywhere ? 

A. No, sir. 
640 Q. Did the making of this mark in the flagging pavement, 
such as the garden pavement, have anything to do with the 
cracking of it, so far as you know? 

A. No; I guess not. 

Q. Did you mean to say to Mr. Hey that this mark was made on 
the top of the flagging pavement so that it should crack along the 
line of that mark? 

A. I did not say so. The mark is only made there forshow. We 
always make the mark right along the line. We always make the 
the line where we put one stone against the other. If it should 
crack, if one stone settles, it may crack there. 

Mr. Hey: I understand you to say you don’t know whether it 
always cracks along that line’? 
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A. I took no notice. I say, so far as I know the business, if it 
should settle down one stone it could not crack any other place ex- 
cept that. | 

(). It would be more likely to crack where the new block had been 
placed against the old one? 

A. Yes, sir; right there in the joint. 

(). If it should happen to settle the other way—across the other 
way—then the long sections might crack right across, might they 
not ? 


A. Yes, sir 


(). In faet, you never noticed the cracking at all? 
A. I never took notice of the cracking at all. 
“ NOVEMBER 2383p, 1888. 


Examination of Mr. HurLBurT resumed: 


By Mr. Hey: Supposing a diamond block pavement is laid 
641 under the Schillinger patent and the pavement is, say, two 
months old, can a block be removed from the center of the 
pavement without breaking the same? 
A. It is possible if the lines were perfect, as described in Schil- 
linger’s specifications. 
(. Would there be any trouble in taking out one of the side blocks 
or end blocks of the Schillinger pavement? 
A. It eould be done from the outer edge. 
(. And I understand you to say that, commencing on the outer 
edge, your diamond blocks can be removed ? 
A. Yes, sir; several months after they are laid. It would be dif- 
ficult at first, when it is new. | 
@. When your diamond blocks are laid the first row laid in the 
mold are often completed before the adjoining blocks are formed ? 
A. Yes, sir; the surface is finished. 
@. And the edge where the frame is withdrawn is straight and 


X- 


quite smooth ? 
A. Yes. 
Q. And is set compactly together ? 
A. Yes. 


Q. And in laying what are termed flags the work is done in the 
same way substantially ? | 
A. Yes, sir. 
Q. And, with the exception of cutting the edge with a shovel, the 
floors are laid in the same way ? | 
A. Yes, sir; the cutting with a shovel is merely breaking down 
the edge. I may state further—I don’t know but I did in the com- 
mencement—we have laid floors without breaking down the 
642 edge by not filling up to the timber into four, six, or ten 
inches. Cutting down the edge the workmen commenced 
that way of doing in order to make the material combine. Where 
we don’t fill up to the timber it leaves a ragged edge always to lay 
up to again. a. : 


ee cbndnadbeenraane So 
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Q. You made an affidavit in your own behalf 
proceedings ? 

A. Yes, sir. 

(). And does this statement occur in that affidavit: “That in 1874 
he invented certain improvements in the method and device of lay- 
ing concrete pavements and floors, for which he obtained letters 
patent No. 162,172, dated April 20th, 1875; that since 1874 all pave- 
ments made by him have been made by the use of the device and 
by the method or process shown and described in his said patent 
and in no other wav in laying diamond block pavements; that in 
laying square, being in imitation of flag pavements and floors, he 
has used scantling and joists, having a mold instead of the V-shaped 
or half molds shown and described in the patent?” 

A. Yes, sir. | 

Q. And were the floors which you laid for the Philip Best Brew- 
ing Company laid in the way stated in that affidavit ? 

A. Materially laid in the same way, of course. 

@. As I understand you from your testimony here your idea is 
that concrete in setting shrinks? 

A. Yes, sir; it contracts after a time. I cannot tell in what time. 

[In colder weather it would be double or more time than when 
643 laid in hot weather, for the reason that in cold weather the 

material is contracted and in warm weather it expands, more 
or less. 

Q. And the experience which you have had in laying sidewalks 
convinces you that you are correct in this idea ? 

A. In what particular idea? 

. In regard to the shrinkage. 

A. Yes, sir. 

@. The effect of the weather, &c.? 

A. Yes, sir. 

(). As such experience enables you also to construet Your pave- 
ments in order to avail vourself of the cracks mentioned, and to 
control the same to some extent of getting a practical and success- 
ful pavement? 


A. Yes, sir. 
Re-examined by Mr. SMITH: 


Q. Tell us what the facts are in regard to the fresh cement ad- 
hering to the pavement previously laid, so far as you have not ex- 
plained it. 

A. The first coat being laid some half an hour, more or less, be- 
fore the second block, the first block has already commenced to 
crystallize and set and leaves a much harder surface than the new 
blocks; of course, the new block being in a plastic state still, it does 
not adhere to the first strongly, the first block having a comparatively 
smooth surface. The material, being of gravel and cement enough to 

fill up the interior, leaves a comparatively smooth surface to 
644 the first, all the particles of sand and gravel being parted on 
a straight line; consequently all the adhering properties 
would be all that was given to it from the new block laid against it. 
42—215 


in the injunction 
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The old block would not impart much, if any, adhering qualities. 
The blocks would adhere more or less for some time. The separa- 
tion may be caused by the ground heaving, or frost, or contraction 
by setting. 

(). I understood you to say yesterday that you had purchased all 
this thin sheet iron which is used as hooks on vour parting strips ? 

A. Yes, sir. 

Q. What is the size that you make those? 

A. We usually get them an inch and a quarter square and then 
bend, turn a lip on one side of three-eighths, and drive into the 
wood, as shown on the exhibit here marked A. 

(). ‘That is the ordinary size, 1s it ? 

A. Yes, sir; full parting strips. 

(). Whatdid you mean by your answer to Mr. Iley yesterday that 
the success of the blocks is due to the separation ? 

A. Experience teaches us there will come a contraction Joint on 
the timber line in time; it may be weeks or months after being laid, 
although the joint is closed and adheres more or less at first. It 
would be what you would term a solid mass at first In appearance. 

(). Could that be closed with fresh cement—the cracks”? 

A. What eracks ? 

(. You say there is a contraction joint. Do you mean a crack at 

the line? 
640 A. Afterwards; yes, sir. 
(). Can that be filled with fresh cement ? 

A. No, sir. Many times it is not the size of a hair. It has the 
appearalce of being larger vears afterwards from chafing the corners. 

(). But I do not understand how the suecess of the blocks is due 
to separation. What do you mean by answering affirmatively to 
Mr. Hey’s question of that kind? 

A. In laying a long walk it would relieve it from cracking irreg- 
ularly. In a ground spring or shrinkage it would naturally give 
out in the weakest place. 

QQ. Would not it be better for your business and work if there 
were no cracking at all ? 

A. If we could provide against the settling of the ground, of 
heaving or frost. 

Q. But when you lay the floors of a malt house you expect ordi- 
narily to have something that will not settle, don’t you ? 

A. Wedo. On the ground floor it is not subject to frost, and, 
being in the walls of a building, the upper floors would only be 
subject to the springing of the joists. 

Q. Don’t yeu aim there to have a floor that will not have any 
joints in it’ 

A. Yes, sir, supposing it to be a permanent foundation. 

QQ. Then you would not sav that the suecess of a floor for a malt 

house is due to separation at all, would you ? 
646 A. No, sir; notatall. It is an entirely different paving 
from outside, where it is exposed to the elements. 

(. The meaning, then, of your remark is that, inasmuch as there 
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must be some cracking on the out-door walks, it is better to have it 
along the lines, along the timber lines? 

A. Yes, sit; or where the timber is rernoved from. 

Q. What is the object of making these slight impressions between 
a 16th and an 8th of an inch in depth along a so-called flag pave- 
ment ? 

A. It is merely to at first; when it is first done it will look like 
imitation flags. A pencil mark on the top will answer the same 
purpose until the shrinkage takes place. 

(). Has it any connection at all with the cracks that ultimately 
come? , 

Objected to as improper and incompetent and calling for a con- 
clusion. 


A. Not at all, if the top coat is not parted at all. If it was put on 
continuous over all the places where the timber is removed, the 
lower strata being parted two inches by the timber, the cracking 
would come up through the top course without any cutting or marks. 
Experience has shown that in a good many instances where they 
have cut the line, where they have made the mark outside from 
where the timber is removed one-fourth of an inch or so, the break 
would come where the timber is removed from, leaving the line at 
Ohne side an elghth or quarter of an inch or sv. 
647 (. Does the crack, in fact, follow the mark so made by you 
In any degree ? | 

A. Not in the least, unless we place the mark directly over. 

(J. Then it don’t follow it, I Suppose ¢ 

Objected to. 

A. It follows the line where the timber is removed from, irrespect- 
ive of any work. 

@. You make those marks sometimes, I understand you, with a 
V-shaped strip ? 

A. Yes, sir. 

@. Of metal ? 

A. No, sir; of wood, usually. 

(). How deep is it impressed into the soft pavement ? 

A. Perhapsa 16th ofan inch. (Witness illustrates.) That would 
be a corner piece; we would make a corner by beveling off each 
side; it would be something near a square, which would make the 
line nearly as broad agaln as deep. 

(). You speak of sometimes using a piece of twine or string to 
make the same mark ? 

A. Yes, sir. 

Q. How large a piece of string or twine is used for that purpose ? 

A. Less than a 16th of an inch in diameter, a little larger than 
this string attached to the board C. 


Recross-examined : 


648 Q. In finishing these flag pavements it would not be de- 


sirable to have a series of marks running across the flags ‘ 
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A. No. 

Q. Consequently, knowing that these flags will ultimately spread, 
what is your aim in making that mark there; [| mean do you aim 
usually to get 1t over the line of separation ? 

A. Yes, sir. 

Q. Now, the indentation in the smooth upper course when made 
In the proper place leaves a smooth joint line after the separation, 
does it not ? 

A. It would make a mark line as smooth as made. Of course in 
time that line would not be so smooth from wear or chafing. 

(). And you say the aim is to get this line over the timber line? 
A. Yes, sir; in the inner line of the timber, of course. 

(). In malt-house floors you say there is a shrinkage of the tim- 
bers and joints which compose the foundation ? 

A. A settling uniformly perhaps. 

(). Does that have a tendency to open the joints in the floors? 

A. alt might in the weaker places both Ways. 

(). Asa matter of fact, does it not have such a tendency ? 

A. It has a tendency to crack the floors where there is any spring- 
Ing In any way, not in particular lines as [ know of. 

Q. That is about the same as in overhead plastering, isn’t it ? 

649 A. It would have a tendency to erack the floor above the 

same as cracking the plastering beneath the floor overhead ; 

jarring, or a heavy weight falling on it from above, causing vibra- 
tion. 

@. Asa usual thing, 
along the joint, does it 
together ? 

A. No; only where we leave off at night, no more apt to, as we 


% 


make no separation in the floor during what is laid in the day. 


in these cement floors the cracking comes 
not.or the point where the two sections come 


Re-examined : 


Q. You do not think of anything else left unexplained ? 
A. Not that is material, that I know of. We have laid floors 
Without ever filling up to the timber at all, using the timber we 
strike over the work. We have laid several malt houses in that 
way. Instead of cutting down we leave the edge raw and rough, 
place the timber off four or five inches further and strike off, and 
not allowing the material to come to the timber. That is really the 
better way. 

(). The difference is that in those cases you do not fill the vacant 
space full up to the edge of the seantling, but leave a few inches be- 
tween the scantling and the fresh material you have laid in. there? 

A, Yes, sir; we have laid work that Way considerably. 

@. Using the seantling in that case then, only, for a rest for your 

straight edge ? 
650 A. Yes, sir; keep the floor in uniform thickness. Blocks 
placed several feet apart in place of the scantling would have 
the same result to raise the straight edge upon. 
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MicHArEt Botz_eR sworn: 

I came to this city in 1868 or 1869. 

(. Have you been in the business of laying cement floors in 
Chicago ? 

A. Yes, sit 

Objected to. 


(). Since when ? 


A. Since I was foreman, in 1869, — Edward Wistemeyer. 
All testimony of this witness is objected to on the tesenil that it 
) the answer or other- 


iS ] lin proper, no foundation for the same 1 
is he 


Wise, and counsel gives notice that on the hearing of this case 
will move to have the same suppressed. 

(). Did you lay viene floors in 1868 and 1869 ? 
A. July and August was the first floor. 
). W hat did you ay—wwha sort of a eement floor 
\. Malt floor 15 the brewery—Hook’s Brewing Company. 
). In the city of Chicago”? 
A. In the city of Chicago. 
). In the floor of that malt houss 
A. Yes, sir; in the cellar. They used it for malting. 


‘) 


(), What materials did they use ? 
A. Gravel, sand, and Portland cement. 
651 Q. What was the manner of laying that floor? 


). 
A. | speak not good ve oe 
(). What kind of tools did yol lise 7? 


4 
A. Plastering trowel and all them things made for this kind of 


¥. Did you use any strips or boards or straight edge 
\. We used strips. 
@. Made of what? 
\. Made of small strips, about like this, and scantling two by 
three. 

@. What “ws you do with the seantling 
\. Took it outside to lay the floor to m: ake it all level. 
2. About hon much of this floor do you cover at one time 
A. Two and one-half inches deep mostly. 

). How wide? 
A. About four feet wide—three and one-half or four. 
9 ,; 


). How long ¢ 


& 
A. The cellar was 150 feet long. Most scantling is about 16 feet 


*) 


“oa ee ’ 


Ml, > 


long. 
Q. How long a place on the floor did you cover at one time? 
A. As long as the floor is. We fini sh the floor, then take the 
— away. 
). Take this first section you made, before you take the seantling 
away you make that up against the side or end of the floor,do you? 
A. The end of the floor: yes, sir. 
652 (). You lay that scantling how far from the end of the 
floor—about how far? When you lay your : strip of scantli ny 


. 
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along—how far was it from the end of the floor you laid the seantling 
the first time ? 

A. About four feet. 

Q. And how long a strip of scantling did you lay down, or strips 
of scantling ? 
A. As long as the floor is; so long as the floor is. 
Q. You fill up this vacant space between the scantling and the 
wall, do you’ 

A. Yes, sir. 

Q. Do you fill it up to the seantling, clear up from the wall—all 
the way to the seantling, four feet wide ? 
A. Yes, sir; fill the whole piece up. 
(). Then put in the fine material on the top ? 
A. Yes, sir. 
(). Do you take out the strip before you put in the fine material ? 
A. No; we don't. 
(). Pmt in the fine material first ? 
A. Yes, sir. 
). Is this strip what you eall the seantling ? 
A. The strip is about three-fourths of an inch thick and the seant- 
ling is two inches thiek. 

(J. Where does the str 

A. No, sir; on the side of the fresh material. 

QQ. Suppose that the scantling and that is the strip, where does 
the strip oO | 

A. The strip goes right on here; and then we make another piece 
on just as wide as this; [call this four feet. We leave the strip 

In. 
653 Q. You put the strip so, do you ? 
A. Yes, sir. 

(). Against the side‘ 
A. Yes, sir. ‘Then we finish the next block; then we take this 
out and finish with the fine material. 

Q. The strip goes in by the side of the fine work? How deep down 
does the strip vO? 

A. Clear to the bottom of the floor. 

Q. When you have got that done you pull that out and fiil it up 
with the cement? 

A. Cement and sand: ye Ss sir. 

Q. What do you leave the strip in there for ? 

A. This material is soft; if [ had no strips the corner would break 
off, that is all. 

Q. Do you use that strip in making square blocks alone like that 
or 1n making this floor in the malt house ? . 

A. We use the blocks just the same if we make sidewalks with 
flags; I use them just the same. 

Q. And the use of the strip was so as to prevent the finished sec- 
tions on blocks from breaking off? 

A. Yes, sIr. 

(). When you had vol the second section all filled upso, you moved 
the scantling back another four feet, did you ? 


, 


Ip come—on the top of the seantling ? 


* 


; 


ne ace earl mana pinta a Ime 
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A. Yes, sir. 
Q. And put the strip where the scantling was then ? 
A. Yes, sir. 
. And so go on until the whole floor is covered ? 
A. Yes, sir. 
654 (. In laying this floor did you have a coarser material at 


the bottom and then a finer material, with more cement in, 
on the top? 

A. Yes, sir. 

Are you using this method now in making cement floors ? 
Oh yes, sir; just the same. 
). And you have used it ever since 1869? 

A. Yes, sir; every year. I worked for myself since 1872. 

(). When vou laid these cement floors did you try to make joints 
between the two sections, or did you try to fill and stop all the joints ? 
This floor in the malt-house, what did you do there about joints; 
did you want to make joints or take away the joints? 

A. Take away the joints, leave them off, smooth them up on the 
top. 

QQ. What did you fill these places with where you took the strips 
out? 

A. With fine material—sand and Portland cement. 

@. When vou made these malt-house floors did you try to make 
them so that they would remain in separate sections or so that they 
would be ali in one solid mass ? 

A. All in one solid mass. 

). Did you make also outside walks—pavements in blocks ? 
A. Yes, sir; we made it in blocks. 
2. Do you mean diamond blocks, such as are shown in the model 


umn % os 
“a 


) 


here ‘ 
60 A. I did make some. 

Q. When you made those diamond block pavements or flag- 
stone pavements do you leave joints in them between the separate 
blocks? | 

A. We fill the joints up; after this we put some strips in there, 
and leave the strips out and put small strips in about a 16th of an 
inch thick; leave them out and fill it up. 

(). And how long a time is it since you have been doing that on 
those outside pavements? 

A. 1872, 1873; I don’t know exactly when first. 

(). Did you begin laying malt floors before you laid outside pave- 
ments ? 

A. Yes, sir. 

Q. You think you did not make any pavement at all until 1872? 

A. Yes, sir; I laid some pavement In 1872? 

(). [ mean before 1872? 
A. Yes, sir; I did; I was foreman before. 
Q. Thatis what I mean. Did you make any pavement, either 
working for yourself or Westmeyer, before 1872? 
A. We made something ; I guess we didn’t make it outside. I 
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think we made it inside of the building. I know one place we made 
it in Chicago on the west side. 

@. Do you remember the name ? 

A. Schuettler. 

Q. When you laid these floors of cement did you pound down the 
floors hard ? 

A. Yes, sir. 

(. Where did you first see these strips used between the sections 

or blocks ? 
656 A. I didn’t see it. I made it myself. It was my own idea 
when I[ started in 1869. 

Q. Do not these cement floors. sometimes crack or draw apart— 
open where the strips went ? 

A. Yes, sir; sometimes. 

(). Sometimes not? 

A. Sometimes not. Sometimes settles the ground a little. 

Q. Did you proceed in this way when laying floors—by one section 
after another until the whole floor was laid ? 

A. Yes, sir. 

Q. Did you try when laying these floors in sections to keep the 
edge of the section already completed smooth and straight until the 
next one was filled in against it? 

A. Yes, sir. 

Q. And until the next one was set a little, I suppose ? 

A. Yes, sir. 

(). How wide did vou say or how thick were those strips you put 
In between the sections ? 

A. One-half or one-fourth of an inch thick. 

Q. And running all the way across the floor the whole length of 
the section ? 

A. Yes, sir. 

Q. Do vou remember laying any other floor in 1869 ? 

A. I laid a pavement for Downer and Bemis, in the basement of 
their malt house, on South Park avenue, in Chicago, between 25d 

and 24th streets. 
607 Q. Did you lay that in the same manner and_ using the 
same tools as you have been describing ? 

A. Yes, sir. 

Q@. Did you afterwards lay similar floors in the years 1870, 1871, 
and 1873? 

A. Yes, sir; I laid strips every year. 

Q. Did you lay any in those years I have mentioned anywhere 
else besides Chicago ? 

A. Yes, sir; I laid one in St. Louis. 

QM. For whom in St. Louis ? 

A. Schneider Brewing Company. 

Q. Do you remember his first name? 

A. I don’t know his first name. 

Q. When you laid pavements or sidewalks did you use the same 
kind of strips that vou used in the malt house? 

A. Mostly ; not every time. 


~~? 
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Q. Were the strips as thick as those in the malt house or thinner? 

A. Mostly one size. 

@. Did you leave these strips in or always take them out as soon 
as you got the next block or section laid ? 

A. As soon as the next block is finished then we take them out. 

Q. And always fill up the joints or holes left with fine cement ? 

A. Fine material; yes, sir. 

Q. ‘That is, sand and cement? 

A. Yes, sIr. 

Q. Have you had many men in your employ on this sort of work 

during these years you have mentioned ? 
658 A. I had sometimes 8, sometimes 16, and sometimes 24. 
(). All at one time? | 

A. All at one time. 

@. Do you recollect what time in 1869 it was that you first laid 
the fluor or laid any floors in cement? 
A. It was the first I laid here in Chicago. 
). When was it—what time in the year ‘ 
A. The first was in July or August. 
). Did you ever lay any anywhere before that time? 
A. No, sir. 

(. Had you ever laid any cement floor or seen cement floor laid 
before then ? 

A. I guess not. I saw some in the old country, not here. 

@. What year? 

A. 1865—1864 I saw some in the old country. 


> 


; 


a, 


i, 


Objected to. Improper and incompetent. 


@. Are those cement floors common in Germany ? 

A. Yes, sir; we use the same cement. We use English Portland 
cement in Germany. 

(). I mean are they much used there; are many floors made in 
Germany ¢ 

A. Most floors for malt-houses are made in this way—made of ce- 
ment. 

(). What part of ¢ rermany did you see them in? 


same objection. , 


A. It was in Bavaria. 
Q. You lived there, did you? 
659 A. You: oir. 
@. What part of Bavaria—what city? 
A. Straubing and Munich. 
Q. Do you know whether those cement floors have been long in 


use there, in Germany? 


Objected to. 


A. I know at that time, not before. I was a young man at the 
same time. 
Q. Did you ever see any made there ? 
A. Oh, ves, sir; I saw some made before this. 
43—21o 


—) 
wo 
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Q. Did you see the men making them? 
A. I seen them at the same time. 1n 1864 and 1865. 

(). How did they make them there? 

A. Most use stone, coarse stone; cuts them in pieces and mix them 
with sand and Portland cement altogether for the coarse stuff: then 
they put the fine a quarter of an Inch on top. 

(). Make them with the strips and scantling as vou do them 


« . 


A. We didn’t use the strips inside: instead we used the scantling 


+‘) 


outside. 


Cross-examined : 


Counsel for complai Hnant _— notice that he shall move to have 
this witness’ testimony relating to use In Germany expunged, under 
the ground of his obj EC tion, at the hearing of this case. 

(). Ihow many floors did you lay down in Bemis’ brewery ” 


‘= 


A. Only one. 


(). Is that in use now ? 
660 A. No; I guess Hurlburt made it over. 
(. How many floors in Huck’s did you say ? 


A. ‘Two 

t- Are they in use now 7 

\. No; the house burned down in 1871. 
, _ . me 
\ ou Say you have laid a cood many sjylewalks in ( hicago < 


d. ’ : — 
A. Yes, sir: I did. 


©. Ilow many, do you thin! 

} ] . , 
A. A ecounle of hundred, I guess. I don’t know how many. 
Where were they laid most] V4 


/. y; what part apo city 
A. Most On the North Side: some on the \W est 
on the West Side: someon the South Side: not much on the South 


Side. 


Side: a good deal 


| } +) 


Q. Is your name stamped on the walks 
A. Yes; sir; in some places, not all. 


aT Me ag EE Fe a co? = 
(). Can vou furnish a list of the sidewalks which vou laid in Chi- 


Q. Will. you furnish a list and have it attached to your deposi- 


A. Yes, sir. ILow soon do you want it? 
(). In two weeks. Ilow were those sidewalks made; were they 
all flags? 
A. Square blo ks The most Is In Hags about 4 by S, { by 6: 
some 4 by 7. Some sidewalks is 8 feet wide, some 7, and some-6 
Those walks were made with asmall thin strip between the 
joints ? 
A. Yi Ss, sir. 
661 Q. And then the strips are taken out afterward ? 
A. Yes, sir 
@. And fine material filled in? 


A. Yes, sir. 


ety 


‘yp 
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Y. Did you make any of them and cut the 
trowel ? 
A. Yes, sir; I did. 


» , ee + os 
(). Between joints 


() min on the top with a 


| ' : : 

A. Cut a joint in, take the strip out ana finish, and afterwards cut 

: e . as joe P : . rl , ’ } , 
the joint With a trowel; just put the strips on and make joint with 


trowel. 


» dhe — | — ) 
(). [Is that the way ail thos flags were made 
} 
A. Mostly. 
; law AS ae ] } = 
(. Did you lay the diamond blocks? 
A. Some. 
; a } P } 
(). How did vou make the joints in thos 
\ Did ? oo! ‘ rLir : ef | +} Re = s } : 1st ’ +] - 
‘i. hadnt make any MOlNts 1M bhne GQIANIONd VIOCKS;: ilfted th strip 


a 


Did you put the thin strips 1 
A. Thin strips about Pa | L6th oft 
(). Between the bl > Then you 


} 
OCKS 
+) 


smooth 


A. Yes, sir. 


| 
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DEFENDANT 


7489. 


To q|] tO whom thi Sse presel ts sh il] Come [ Rich ird Tapin Claridge, 
of Salisburv street, Strand,in the county of Middlesex, gentleman, 
< nd orreetlng 
Whereas her present most Excellent Majesty Queen Victoria, by 

her letters patent, ull ler th prt at seal of Great Britain, bearing date 
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Westminster, the twenty-fifth day of November, in the first year 
of her reign, di a. for herself, her heirs and successors, give and grant 
UlLO me, the sai d Riel hard Lappin ( laridge, her especial license, 

665 full power, sole privilege and authority, that I, the said Rich- 
ard Tappin Claridge, my executors, administrators, and as- 

signs, or such othe rs as Re the said Richard Tappin Claridge, my 
executors, administrators, or assigns, should at any time agree with, 
and no others, from time to time and at all times during the term 
of years therein expressed, should and lawfully might make, use, 
exercise, and vend within Ingland, pee and the town of Ber- 
a the invention of “ mastic cement or composition, 
appli cable to paving and road-making, wenn buildings, and va- 
rious manta to which cement mastic, lead, zine or composition are 
employed,’ communicated to me by a certain foreigner residing 
abroad ;,in which said letters patent is contained a proviso that I, 
the sai id Richard Tappin Claridge, shall cause a particular descrip- 
tion of the nature of the said invention and in what manner the 
same is to be performed to be enrolled in Her Majesty’s high court 
of chancery within six calendar months next and immediately 
after the date of said in part recited letters patent, In and by the 
same, , refer nee being thereunto had, will more fully and at large ap- 
pear 
Now know ve that, in comphance with the said proviso, I, the 
said Richard Tappin Claridge, do hereby declare the nature of the 
said invention to « i combination, by means ot heat, of cer- 
ti in substanees hereinaft 4 deseribed, Into ra | mastic cement or com- 
position, applicable to mene te and road-making, and various pur- 


CONMSISE 1h: 


pos es to wh ich cement mastie, lead ,or composition are e My) love d, al nd 
one of such substances Is a natural compound, cc nsisting 
664 principally of carbonate of lime and bitumen, with a small 


portion of aqueous and other matter, and such natural com- 
pound is commonly called or known by the name of asphalte or as- 
phaltos, or calcareous asphalte, asphaltic mineral, or asphaltic rock 
or asphaltic stone, and such natural compound is hereinafter called 
asphalte. - is found at Pyrimont, near to Seyssel, in the Depart- 
ment de l’Ain, in the Kingdom of France, and in other parts of the 
Jura biiintnins and in other places in great abundance, and the 
other of such substances is bitumen or mineral or other pitch. 

And I do hereby di cathe the manner in which the said invention 
is to be performed by the following statement: I take the said as- 
phalte In its native state, as it Is extracted in masses from is mine, 
and I greatly prefer, for the purpose of my invention, the asphalte 
from Pyrimont aforesaid. The said asphalte from ‘sah none afore- 
said contains, in addition to a small portion of aqueous and other 


matter, carbonate of lime and bitumen in about the proportion of 


ninety parts carbonate of lime to about ten parts of bitumen, and the 
cement formed according to the said invention from the said asphalte 
of Pyrimont and bitumen is better than that formed from any other 
asphalt e which I have yet been able to procure, although asphalt 
is found in other places, and I reduce the asphalte to powder. The 
asphalte may be reduced to powder solely by mechanical means, 
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interstices of the blocks or slabs. Sometimes a thin coating 
of mastic cement is spread over the foundation and the blocks or 
slabs are embedded therein. In such case the cement is also poured 
in between the interstices, as above deseribed. 

If it be desired that the pavement should be ornamented so as to 
represent mosaic or other work the process of forming the bioeks or 
slabs is as follows: I*irst.a large surface is formed, either of wood or 
plaster, upon which the required pattern 1s drawn. ‘This surface or 
a convenient portion thereof is enclosed with iron bars of the in- 
tended thickness of the slab. Over this surface a thin coat of trans- 
parent glutinous size is spread. As the following work advances 
pebbles of various colors, pieces of porcelainware, earthenware, 
glass, or other materials of the required forms and colors are depos- 
ited Upon their allotte c portions of the pattern, elther LO represent 
foliage or fretwork or any other device. By means of the weak size 
they are very lightly retained in their places. The mastic cement 
or composition, heated as above and either mixed with fine oravel 
Or sand, as aforesaid, Or unmixed, IS poured into the Space enclosed 
with iron bars as aforesaid. This mastic cement or composition fills 
up the interstices between the pebbles, pieces of porcelainware, 
earthenware, glass, or other materials and forms with them a hard 
slab. This is Inverted and slabs thus formed are cemented together 
in the same manner as blocks or slabs are previously deseribed to 

be cemented. 
668 In forming ways or paths I usually proceed thus: Upon 

a proper foundation I place two flat iron bars parallel to each 
other. ata convenient distance from each other, Say from three to 
four feet. These bars are of the thickness to which the mastie ce- 
ment or composition is intended to be spread, usually about half 
aninch thick. Between these bars the fluid mastie and fine gravel 
or sand, mixed as aforesaid, is poured and spread, and the surface 
made reoular and uniform by passing a thick plece of wood with 
one straight edge backwards and forwards upon the iron. bars. 
Upon the surface while still in a semi-fluid state [ usually sift fine 
hot gravel, which I beat into the mastic with wooden stampers. 
When the mastic is set the operation is repeated until the surface 
required for the way or path ts covered. As the operation proceeds 
the surface of the cement already set renders the use of one of the 
Iron bars unnecessary. 


‘ 
. 
} 


[ apply the said cement in road-making either superficially, in 


manner hereinafter mentioned—that is to say, upon the surface of 


a road formed of the usual materials in the usual way, and the bot- 
tom whereof has undergone the usual preparaton, | pour the Said 
mastic cement or composition, either with or without the fine gravel 
or sand, when the same is heated just so as to give out the light 
white smoke aforesaid, and the said mastic cement or composition 
forms with such stones a hard and compact surface, or I apply the 

said mastic cement under the hard materials, and in sueh 
r of the said cement, either mixed 


669 — case [ spread a thin coating 
l or sand, between the substratum 


with or without fine grave 


——_ 
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and the hard materials for the purpose of preventing the hard ma- 
terials being injured by the land springs. 

In applying the said cement or composition for the purpose of 
covering buildings I usually cover the roof with canvas similar to 
that used by paperhange rs, stretched tolerably tight, and upon this 
canvas | spread a layer of the said mastic cement, heated as last 
aforesaid, to about the thickness of four-tenths of an inch ; and upon 
the surface of the said mastic, and when the same is in a semi-fluid 
state, I sift gravel previously heated in a cauldron, and as the mastic 
sets I beat the said gravel into the said surface of the said mastic 
with flat wooden stampers about fifteen inches long and nine inches 
broad until the gravel is incorporated into the substance of the said 
mastic. 

The process of applying the said mastic to the lining of tanks 
reservoirs, and various purposes to which cement mastic, lead, zine, 
or composition is employed is very similar to that previously de- 
scribed. In such lining no gravel or sand is used with the said 
mastic, but a coating thereof is applied whilst the said mastic is 
of the heat hereinbefore mentioned—that is to say, when it just 
begins to give out a white, light smoke, previously deseribed. For 
the bottom surface of tanks or reservoirs a simple covering of the 
said mastic, applied in the manner aforesaid, is sufficient. For the 

sides of such tanks or reservoirs the face of each brick which 
670 is intended to be inwards and exposed to the water is first 

covered with a thin coat of the said mastic cement or compo- 
sition. This is done by laying the bricks side by side on a level of 
ground as if they were to form a pavement. Then the fluid mastic 
1s thinly spread over their whole surface as soon as it be vins to set, 
which is ina few seconds, and before it becomes hard. The blade of 
a large knife is passed between the bricks, cutting the mastic through. 
At the same time the process leaves each brick with one face cov- 
ered with the said mastic cement. ‘This done, the walls or sides of 
the tanks or reservoirs are built, and each brick is set in fluid mastie 
instead of calcareous mortar or cement, and for greater security a 
space of about half an inch is left between the inner and outer 
bricks which form the side walls of the tanks or rese TVOITS. This 
space is filled up with the fluid mastic as the brick-work advances. 
This is the process usually adopted. 

From the above descriptions as the said mastic cement or compo- 
sition, it may easily be applied to various other purposes to which 
cement mastic, lead, zinc, or composition is employed. 

And whereas I do not claim as the said invention the mode of re- 
ducing the said asphalte to powder, or the separate use of the said 
asphi: alte or bitumen or mineral or other pl itch as a mastic cement 
or composition, but Ido claim as the invention the combination, by 
means of heat, ot asphalte, meaning thereby a natural com pound 
consisting principally of carbonate of lime and bitumen, with a 

small portion of aqueous and other matter, by whatever 
671 name or names such natural compound be called or known, 
and bitumen or mineral or other pitch into a mastic cement 
or composition applicable to paving and road-making and various 
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purposes to which cement mastic, lead, zine, or composition 1s em- 
ployed, and such Ivention bein to the best ‘of ny knowledge and 
belief, entirely new and never before used within that part of her 
said majesty’s United Kingdom of Great Britain and Ireland ealled 
Jen ighand, her said ma} Sty > dominion } of Wales, Or the LOW] of ber- 
wick-upon-T weed : 

[ do hereby declare this to be my specification of the same, and 
that I do verily believe this my specification doth comply in all re- 
spects, fully and without reserve or disguise, with the proviso in the 
said hereinbefore in part recited letters patent contained, wherefore 
do hereby claim tO maihtalh ¢ xelusive rig ht and privilege LO the 
sald lvention. 

In witness whereof [ the said Richard Tappin Claridge, have 
hereunto set my hand and seal this twenty-fourth day of May, 1 
the yeas of our Lord one thousand eight hundred and _ thirty-eight. 


[L. S| R. T. CL ARIDGE. 


f 2 


3 . 


And be it remembered that on the twenty-fourth day of May 
the year of our Lord 1838, the aforesaid Richard Tappin Claridge 


Came befor Our said haa y her chaneery, and acknow!l- 


n 
l all 


] “ . 2 ; 7 ; ’ . . =r ] y 
edged Si oe aan said and a land everything thereln con- 
: — bcs ry eS Pe 
tained and specified in form above written, and also the speci- 
-_., : ‘ : > oa soe . : ‘ - l, . 7 
O42 fication aforesald Was stamped according to the tenor of the 


statute made for ae 
Inrolled the twenty-fifth day of May, in the year of our Lord one 
thousand eight hundred and thirty-eight. 


lab purpose. 
I 


—" 


WILSON. 


DEFENDANT’ Ex. Britisu PATENT No. 2. 


A. D. 1852 No. 350. 
Paving. 


rey, b. 2 al — ' ; }< 3 ; : . ; ; si ’ 
(This 1nvention did not proces dato the creat seq] 


commiss oner of patents, W I 1 his pe tition and declaration. Ol) the 
lI2th October. 1852. anneal to the 9th section of the patent law 


| 
amendment act, 1So 


Complete specification file (] «A eam Chesn eau at the ofhiee of the 


I, Auguste Chesneau, of Welford Place, Leicester, in the county 

) 1| ' lo hereby ‘ dec] are the nature of the said 
inventl an indestructible paving” to be 
as follows: 


his process consists In dividing cast Iron in small pieces of the 


7 
~ 
— 
~ 
me 
— 
—" 
—! 
— 
7 
— 
oe 


size and form of gravel Phat division takes place when the cast iron 
baal eal 7. oe per eae cael , ~ 
IS In tusion Ith that state 1t Is thrown tl hrough two or three iron 


sieves placed over.a cistern or reservoir filled with water in which 

the liquid iron falls and immediate ly cools. [t is in that state that 

| employ that cast iron for my proposed paving. 

673 In that state it may be ee iced upon the surface of the roads 
in the same manner as stone is used in macadamizing, but, 


SI » I 


| 
| 
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as the passing of vehicles and horses would continually disturb the 
Iron, itis my intention to bind the iron gravel together by means 
of a cement which I compose and which is made of rosin, Roman 
cement, and rosin or linseed oil. Any other sort of bitumen might 
be employed for that purpose, but I propose that composed by me 
as obtaining more easily the necessary elasticity and avoiding the 
effect produced by pressure and weight. 

[ place those three ingredients in an iron caldron. When they 
are In a boiling state I introduce the particles of iron. I allow it to 
boil a short time in order to olve if at ng) de oree of heat. I then 
take it out with a riddled ladle. I place it on the road intended to 
be paved, keeping it on an uniform thickness of one or two inches, 
and then beat it down while it is still warm, so that the iron when 
cold becomes so fixed as not to be lable to be disturbed or to sink 

The apertures made in the roads for the Si een of placing gas 
and water pipes always oceasion much disarrangement to all sorts 
of Laie My system would be open to the same ee intage, for 
it ould be nec ssary to break it and melt it again In order to re- 
ate ice it. ‘To avoid that difficulty I have made wooden panels from 
two to two and a half inches thick. JT unite several of them together 

with wooden bars nailed. ‘Those panels will be three feet 
674 long and LWoO feet Wi 

with iron bands and screws. Those bands are wide enough 
to admit. of a portion projecting beyond the surface of the panel, ac- 
cording to the thickness of the paving. ‘The other part of the width 
is fixed Upol the side of the panel. 

That iron band is to contain the matter constituting the paving, 
which |] place on the surface of the said panel of the thickness 
(more or less) and beat down in the manner already specified. 


AUGUSTE CAESNEAU. [L. s.] 


~_ 


etmore or less), | bind those panels 


DEFENDANTS Ex. BritisuH PATENT No. 8. 


AA 1). LS55. 26th Novem ber. No. 26D. 
Artificial Stone and (% ment. 
Letters patent to 'rancois Colgnet, of 9O Ru » Hauteville. Paris. in 


the Empire of I'rance, for the invention of “ certain improvement 


in the use and preparal tion of plastic materiais or com positions LO 
7 : ? . ; : 
be used as artificial stone or as concrete or cement for building 
and other purposes. 
J t? =@ + ] ] a — 
ealed the 20th Mav. LS56, and dated Lie 1 Novel l nbder, LS55. 
..¢ “c as - | : : i — 
ee specinca lon lelt D\ rhe sald raleois ( o1gnet, a1 the 
; ; f° Z is at 1 
off Ice ol the COMMNISSIONeCrs O1 patents, with 11S petivlon, on trie 
26th November, LS5o. 
oo? N - a : a *1 ; - 
670 I. Franeois Coignet. of 90 Rue Hauteville, Paris, in the 


Empire of France, do hereby declare the nature of the said 
invention, for “ certain improvements in the use and preparation of 
plastic materials or compositions to be used as artificial stone or as 


44—215 
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concrete or cement for building and other purposes,” to be as 
follows: 

The improvements relate to the production of artificial stone, 
concrete, or cement from various combinations of sand, oravel, 
broken flint, broken stone, burnt or unburnt soil, more or less clavey, 
cinders and coal refuse, scorla, wood ash, dross and residue of metal- 
lurgical works, natural or artificial puzzolanas with unctuous or 
hydraulic chalk, very fine sand, such as that of downs and heaths, 
or a silicious one, similar to that of Fontainbleau & Montmorency, 
in France, and in the employment of such matters, when com 
pounded, in the formation of a house and houses and other build- 
ings, cellars, vaults, raised walls, arched and horizontal platbands, 
forming the upper part of all bays, doors, and —— roofing in 
the form of earth-works, platforms, and fla Feseane of one or mMahy 
colors, mouldings and ornaments In relief upon thie surface of walls, 
cornices, balusters, balconies, fillets, entablatures, eolumns, and capl- 
tals; if short, all that comes under the list of masonry work in the 
construetion of houses and habitations, such as manutfactories, 
workshops, vaulted or otherwise, furnace walls, foundation stones 

for placing steam-engines, pumps, and machines of all kinds 
676 and descriptions, platforms, and ageing for workshops and 

yards, &e., hydraulic and road works of every description, 
Sewers, aqueduets, b ridge Ss, culve rts, viadue LS, dy kes, dams, sluice- 
gates, canals, water reservoirs, Xe. 

The matters to be mixed are pounded together, and when used 
the desired formsare given by moulding and compression on the wall 
or other formation, and repeating the Op ration till the structure de- 
sired is obtained, the whole without brick or stone facing and with- 
out wanting to use any coat. 


Specification in pursuance of the conditions of the letters patent 
filed by the said I’ raneols Coignet 1 the Great Seal Patent ()ffice 
on the 26th May, LSo6o. 


To all to whom these presents shall come, I, Francois Coignet, of 90 
Rue Hauteville, Paris, in the Empire of France, send Greeting : 
Whereas her must Exeellent oe (Jueen Victoria, by her let- 

ters gee nde ring date the twenty-s ixth qi iV of November, in the 

Vear ¢ yi ‘ Lord one thousand oight hundred and fifty-five, in the 

deseo year of her reign, did, for hers if her heirs and succes- 

sors, give and grant unto me, the said Francois Coignet, her special 
licence that [ the said Francois ¢ ‘olonet, my executors, —- 

677 = istrators,and assigns, orsuch others as I, the said Francois Coig 

net, my executors, administrators, and assigns, should at any 
time agree with, and no others, from time to time and at all] times there- 
after during the term therein expressed, should and lawfully might 
make, use, exercise, and vend within the United Kingdom of Great 

Britain and Ireland,the Channel Islands, and Isleof Man an invention 

for ‘certain Improvements In the use and preparation of plastic ma- 

terials or compositions to be used as artificial stone or as concrete 
or cement for building and other purposes,’ upon the condition 


¢) a 
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(amongst others) that I, the said Francois Coignet, my executors and 
administrators, by an instrument in writing under my or their « 
one of their hands and seals, should particularly deseribe and ascer- 
tain the nature of the said invention and in what manner the same 
was to be p rformed, and cause the same to be filed in the Great 
Seal Patent Office within six calendar months next and immediately 
after the date of the said letters patent : 

Now know ye that I, the said Francois Coignet, do hereby declare 
the nature of my said invention and in what manner the same is 
to be pr rforme d to be particularly described and ascertained in and 
by the { fol] owlhnge statement t—that is to Say : 

The improvements relate to the production of artificial stone, 
conerete, or cement from various combinations of sand, gravels 
broken flint, broken stone, burnt or unburnt soil, more or less clayey, 
cinders and coal refuse, secoria, wood ash, dross, and -esidue of met- 

| or artificial puzzolanas with unctu- 

} ic chalk, verv fine sand,such as that of downs 
and hie aths, Ora siliclous one, similar LO that of lontainebleau 

& Montmorenevy, in France, and in the employment of such matters 
when compounded in the formation of a house and houses and other 
buildings, cellars, vaults, raised walls, arched and horizontal plat- 
bands forming the upper part of all bays, doors, and windows, roof- 
Ing in the form of earth-works, platforms, and flagging of one or 
many colors, mouldings and ornaments in relief upon the surface of 
walls, conices, balusters, baleonies, fillets, entablatures, columns, 
and capitals—in short, all that comes under the list of masonry 
work in the construction of houses and habitations, such as manu- 
factories, workshops, vaulted or otherwise, furnace walls, foundation 
stones for placing steam-engines, pumps, and machines of all kinds 


ee 
} 


and dese riptions, piatiorms and flagging for workshops and yards, 
&e., hydraulic and road-works of every description, sewers, aqueducts, 
bridges, culverts, viaduets, dykes, dams. sluice-gates, canals, water 
reservolrs., iV ; 

The matters to be mixed are pounded together, and when used wo 
desired forms are given by moulding and compression on the wall « 
other formation and repeating the Opera tion until the structure le " 
sired is obtained, the whole without brick or stone facing and ot h- 
out wanting to use any coat. 

But that the nature of my said invention may be more fully un- 
derstood I will proceed to explain the composition and some of the 
modes of using such plastic material or composition. 

679 Ist. I compose the concrete of sand, grits, metals, and 
broken stones, to which I add a certain proportion of more or 

less clavey but crude (that is to say, unburnt) soil, the whole being 

mixed with a certain proportion of ordinary or hydraulic lime. 

2nd. [ compose it also of sands, grits, sciaiine and broken stones, 
with cinders and scorice of coals and metals, of more or less clayey 
earth, but burnt, and with natural or artificial puzzolana, adding 
these various mer sag either jointly or separately, and mixing to 
the wholea certa i penperteon of ordinary or hydraulic lime. 

dd. I compose it also with very thin sand (such as landes, downs, 
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sea sands, sands similar to those of Fontainebleau and Monttao- 
rency, marly or clayey sands), with addition of coal or metal cinders 
and scorize, more or less clayey soil, but burnt, natural of artificial 
puzzolana, and especially, if necessary, of marly or clayey but 
burnt sands, the whole being mixed either jointly or separately 
with a certain proportion of ordinary or hydraulic lime. 


Kor the manufacture Of | {f the sald voneretes | use the or wig or 
hydraulic lime slackened on the ordinary pl: 1. 1n order = if may 
form raf paste as solid : as possible T he Cc inde rs and SCOr] - ue 


} 


the burnt, clayey earth, the metal ashes and scorte, and a natural 
or artificial puzzolana must be used under the form of very thin 
powder, their tenuity giving much more energy to their ac- 
680 tion, and consequently permitting their quantity to be con- 
siderably lessene d, as that atso of the ordinary Or hydraulie 
lime; however, in places where coal cinders are abundant it will 
be unnecessary to grind them to powder, and they may be used as 
supplied from the furnaces. In such cases a greater proportion of 
cinderg is to be employed for the manufacture of the concrete, and 
the cinders ean even be used alone wit th lime. The sand, gravels, 
or grits must he as ele ar as possible, of C F AvVey soll or crude marls. 
The mixture of the various materi s that are to COMPOse the 
concrete is ¢ treet d by il)é ichinervy. It Call be completed at onee, but 
then the operation is more difficult and requires more time and 
Care without eve©r CLVING a conerete who ly homogeneous. | COMSE- 
quently prefer to proceed as follows: To prepare the concrete No. 1 
| mix by a first crushing ordinary or hydraulic lime with the 
sand, grits, gravels, and broken stones, and by a second grinding | 
mix to the mortar obtained by the first crushing more or less clavey 
crude soil. In this ease the crude nee must be wetted or crum- 
bled, so that it may become easily divided and speedily mixed. To 
prepare the concretes Nos. 2 and 3 [ mix i the first crushing or- 
dinary or hydraulic lime with the coal cinders and scoriw, burnt 
earth, metal cylinders and scorie, natural or artificial puzzolanas, 
and also the burnt marly er clayey sand if emploved. <All the 
latter materials be put in the gee: jointly or separately. 
Afterwards I mix the mortar obtained by the first crushing with 
the sands, grits, broken stones, ane r thin sands. The above 
638] concretes, Whatever may be their composition, must be ob- 
tained as a very solid and almost pulverulent paste in order 
to resist the percussion of hard bodies and also to agglomerate better. 
When the concrete is perfectly pounded and has the appearance of 
ad very thiek paste [ east them ina mould established on the wall 
itself or on the place where a work of masonry is to be built and 
either above or under the ground. The mould has in interior the 
shape of the intended part ef building east thin layers of conerete 
into this mould established on the wall, and I mould, ram, or pile 
up, agglomerate, and compress it by the repeated percussion of some 
hard and weighty body. When the mould is filled I disjoint it and 
bring it to any other place to fill it again. The mould can also be 
left filled, if thought necessary, and only disjoined after the con- 
crete has become hard in the mould. 


} 
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By the use of my concrete in moulds on the wall as aforesaid I 
am enabled to erect any building whatever, either solid or hollow 
or in relief, and by the moulding of the conerete on the wall I am 
enabled to form a monolith building, whatever may be its mass 
height, or disposition. ‘The same conerctes can also be used to man- 
ufacture bricks, tiles, pipes, and artificial stones of any description 
or shape whatever by means of piling and compressing 1n moulds 
specially disposed and having in the interior the form or shape of 
the desired object. Thesaid artificial stones can, moreover, have all 
dimensions whatever and be destined to any desired purpose. 

682 Under the name of masonry I understand every building of 
stone or bricks, either upou the ground or under and of what- 

ever form, use, and dimensions, and 1n faet anywhere. bby means 
of ny concretes I build these constructions without any facing, Cas- 
ing, or basement whatever, of stone or bricks, which do not enter 
In the building, even for the c'reumference of openings, doors, and 
windows or as angle or band stones, cornices, entablatures. or orna- 
ments. Inthese buildings are comprised specially any constructions 
to be used as habitations, of anv size, form, and destination; also of 
cellars with their vaults, the said cellars bein 


erected with full walls and without openings 


Pam) 


. 


built ol coneretes 

y means of general 
floors; also of conerete, and established on the whole area of the pro- 
posed building are COnsSeg ue ntiy wholly tight and inaccessible to 


‘Fr 

~~ 
! 
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the outward water; also any other floors of molded concretes to re- 
place everywhere the brick pavements, flag stones, shingles, and 
compartment ceilings : and 1f hecessary I can also form roofings— 
any roofings whatever, of any size, surface, destination, and situa- 
tion, established elther Ol} vaults Or OD} Iron. Cast iron, or wood, Car- 
pentry, or established as follows—that is to Say, this new description 
of floorings 1s establishe bv laying Ol) the walls Lo support the 
flooring a certain number of iron stop planks parallel one to another 
and reposing on the walls by their ends so as to be completely sup- 


ported by the whole thickness of the wall. The number and 
strength of said iron plank is In proportion to the piteh and 
683 to thearea of flooring to establish; for instance, for a flooring 
of 15 ft. so a side or 225 square feet I have employed three 


iron planks, 43 inches deep, of which 5 feet weighed about 22 Ibs., 
put instead of iron planks l can establish iron rods placed at con- 
venient distances apart one from the other and traversing through 
and through the four walls supporting the flooring, so that these 
iron rods cross symmetrically one another and look somewhat like a 
chess-board. These rods, being in the shape of a screw and having 
a nut at each end, will prevent the walls from losing their perpen- 
dicularity. Should the flooring have a great span and a large area 
strong iron beams would be placed at convenient distances and the 
iron planks and rods would rest on these beams. Afterwards (after 
the establishing of either Iron planks or Iron - rods) I arrange be- 
neath, at a distance of at least 2} inches, a false flooring similar to 
that commonly used to build the ordinary plaster ceilings. This 
false Hooring Is to have the form intended to be given to the under 


part of the tloors—that is to say, either a horizontal form or with 
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compartments, covings, voussures, either in hollow or relievo, o1 


= ; 

with ornaments, &e. Afterwards I pour on the false flooring my 
plastic late rial, which Is la mmed Or beaten down, agglomerated 
and compressed, as hereinabove deseribed, and Ladd by degrees new 
concrete or plastic material until the beams, planks, and rods be 
wholly cove red by thir eoneret and the total thickness of the floor- 
ing be attained. The above part or surface of the flooring must 

be leveled according to the pattern, or by any method what- 
6HS4 ever. Afterwards the conerete is left to harden during a suf- 

hcient time, an | when hard the fa lse flooring Is taken away. 


. ; . . , } ° JF 
In order to iner ise tf) Hardness of] these floorings and avoid the 
i] ; : { } 3 4) ae — " } (ea _ - } 
AIKALINICV OF The Ill he surtaece may be washed wll ly AQ GIssoLlution 
™ \\ +] hed J] 
OF DIPhosp it () ye! fis operatlon Ss fihnisned nave 
‘ . > } 
i j } ; t " st > 
()]) \ LO cviy ( i ‘ Del nt tot { iOoOWwel part ana ci ¢ ail ti Cll- 
~ i 
4 } ' r } fj “ 13 
eauUStIC On the prnre Of : to complete the Hoor1g Vy ft WSs plan 
| - ! ‘ ‘ } 4 | ] 
Dulld floorings Vv radvah ia is regards eeonomvy« and Soila- 
1] much superiol ordinary svstems ol floorings. 
NI , ? >pgat he ry | t > pry? ?*} ;re leg } od f F hii! 1h) cy rr) fe 
VEY COMPTOCLCS OF PIIAsStIC TALC Talis alt aiso Use" iO] Laing PTOOIs 
] Ft . . i + i > . ‘ > 
of an hed} Vil \- Ipoias, spherical Vaults, terraces, or Gar- 
ret roots As LO the terr CP foots, they are oOniy floorings bullt iC- 
| } ’ | | . ? fad 
COrdaine » the plan avo ics bed—that is to sav, by Means oO! 


beams, planks, or rods lrowned in the plastie material. have ONLY 
' ’ , . , , . 
Iphosphate ot 


lyme Will be required in order Detter to prevent Lhe atmospheric 
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taueet , i he + | pry} +177 ? +], + t he \c t hy ‘ork +7) ard 
( IVILN Lt }t rhe tail L}%? Ai tiat WailLlUl 4 ~~ Lo) Live Ci] Pa Pel bsa be & 


} - ] | ae n fra . _ , sis ers » ah, 
Spneri@, And Cupola roots - establish a Irame Ol areh WOrkK having the 
4 i 
| | } | ° ° | ? 
shape tO De Given to the root and vearing in JUXtaposItion with the 
‘ ‘ ; 


walls forming the eireuit of the building on whieh the roof is to be 


J 


established nen on or and continuing these walls [ put new con- 
} } . 


erete or plastic material, but successively, and leaning on the 


> ~ . ’ ’ , , . | . | 
, . ‘ ‘ : } , , » 7 ds , ' ‘ ‘) " 
OSS frame-work, which in this ease is to be used asa mould, | 
‘ 1] ri} ; 
e% | , : ¥ \ ; , > FF} ; . 
Pratl, pp Ly) Mi aggiomerate, aS USUually Phi whole Clr- 
: . 
TIPRVVET ?” >) + | } ?> } t } ry ite t? I. } 1 |v 
! Ghia itd ( it \) { x i \ i te Le mada STMIULItTANeCOUSITV Allad OY 
. hb aon ] , ee i | r ; - | } ia oe . oo ‘ : rn } 
CONCeCHUTIC avers TI ne Lop Is Feachied Chis top may be terminated 
} 1 , ace Bei ; | r } ‘ . . = : ? Piece 
OV ahh Ope (* () 1) rotnerwis fhe outer surface IS Caren 
} ] ? rr | t } , } f } } " ?) ane al lr | 
DO iD"LTitt| | | ‘\ { ' % PCPCOTIIE bch i 4 a i‘ airy WaSt) 
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away the tra | Lia hes and gutters may also be reserved 
7? 4 | ? " ‘ } . , ' , ' ’ } , 7?r> 
lk LHe CONT: \\ Cli] »\ re ahby speclali plpes OFTr anv Casing 
e i i -, 
t 
oF cement or meta 
\ r } 4 4 7 } ° ? 
ly concrete or plastic material and the manner of using the same 
] ' ; , ; P . } } 
Can ve appiled to Yo} Liturat oO} ind istrial workshops, either 
? ’ | . , , > 2 
: \ . a i " , >» + > » tt sd sie . “| * , ti 
covered with conerete or not; to all the workshops, floorings, walls, 
} ] } | } ‘y } 
ana passaces aiso to anv Snead, GAOcCKS, Or Warelouse tO anv ihhv- 
] oat , ] ? ] ] t ? ] 
Grauile WOPKS Whatever, SUCH as large aqueducts, tanks ahid Preser- 
, ’ iit »Y) > ; .> ’ . : PM? ] ; — ro t ol " 
VOIPsS, MIIti COUPSes, Gams, Welrs, GiKesS, NlOLles, plers, quays Ol What- 
> ] -— | ] ] * = ] . , 
CvVel (eserp»pptron C: Li MLILKS, bridges, cuiverts, sewers, dralns., 
Aaitaly a \ > } ‘yrV1 raft pt) . ' . | ++ 7 oa 1] } or +} Mo rs 
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OmMeter Plts, tanh pits, rettineg pits, ovens for thi manufacture of china 


and earthen ware, water tanks, or reservoirs of any shape and size 
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whatever; to all ordinary road-works, such as retaining walls, 
bridges, culverts, tunnels, parapets, pavement, floors covering the 


~ 


road; to all works for railways, such as tunnels, aqgueduets, viaducts, 

bridges, culverts, retaining walls, quays, crane mass works, 
Ob turn-plate mass work, or mass work for any other machinery, 

sewers, pavements, workshops, stations, wareliouses, docks, 
and sheds, either covered with concrete or not, with their floors, 
fence walls, covers, &c., girders tosupport rails, tank columns, tanks— 
In short, any masonry works used for railways; to any underwork 
Masonry whatever, silos, and storehouses. 
~ Having thus deseribed the nature of my said inventt 


—— 


have it understood that what I claim is— 
. 7 ry. —_ , . . : . eo & _ , aoe ail . ] 
Firstly. The introduetion in the composition of concretes or plas- 
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Lic Material of certain hydraulifving suvDSLaNCes Derore Fe 


the form of thin powder, such as the coal cinders and seoria, metal 
, } | 
works cinders and scorie. burnt eclavev earth. natural or artifieial 


| | ? 
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I} Lhnell SLULC Of GlViIsiIon can CaSIiL\ 


, — 
PUZZOlaAnA, which substances ] 

" > eat] 1; . . " ! . } vdr ' 1 +] 73 B] _y? 
combine with time. render hvdrauile the uly OuUS ti) crease the 

; ] 1 } t° | ‘ " ’ " 7 

quickness and energy of the hardening of hydraulic lime, and, above 
1] - f° 4 a i . ] ‘ ; } —s | ' ' 
all, by the use ol the whole system, admit of pPessehihyY bbe quantil 


et; ; : : 1a? 7 i } . ° ’ | iq? | 
Of tlme to be Introduced li the conecretes Oo! PLlascle material 


out any prejudicial action as to the solidity. 
rin . a : = + 7 ; 
Secondly. The COMposition, preparation, and mahnnel Ol CIM ploy- 
: 1. “oo ] } - + j ' + ] ] .. 
BOBS the above-deseribed concrete or plastie material, into whieh [ in- 
. A 


. , > > im 7 ] ~ . . »+ | ~ ' » > ~ id ‘ , .? : 
troduce more OF 1e8S CiaVeV Cl Tat earth, Which aliows ot redue lng 


| | 


the quantity of bine, and consequently LO 
>> + : ’ was 1] , i" t + ‘ —- / eraitie ] ,7 4 ‘ ,>\ ] ] . 7 < , 7. 
crete Is especially Uuselui TOP agricultural Purposes, as neither watel 


} } 
iessell the cost: this COll- 


as 


nor frost ean aet on it. 
Thirdly. For obtaining concrete by 


i* , | . 
Cans Of thin sand. SO 
a , 7 ' ‘ 
that this conerete becomes QUICKLY pa d and convenlent to 


687 


any building purposes. 

Fourthly. For the use of the bip 
crease the hardness of the surface of the con 
kalinity of lime, which allows the 


hosphate of lime, in order to in- 
4 ] 4l 
‘rete, to render the same 

} ’ ' 
unpermeable, and to destroy the al 
tio ¢ 


application of paints having a fat or re 
i 7 } , " : a 
In witness whereof I, the. said Francois Coign 


sinous basis. 


set my hand and seal this twentieth day of May, in the year of our 
Lord one thousand eight hundred and fifty-s 
FRANCOIS COIGNET. [L. s. | 


Witness: 
CH’S. HASENFELD, 
12 Place de la Bourse, Pari 
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DEFENDANT'S Ex. Britisu PATENT No. 4. 


V4 


ae 
Paving. 


Letters patent to Charles Jean le Melorel de la Hlaichois, of 39 Rue 
de l’Echiquier, Paris, and of 4 South street, Finsbury, London, ad- 


voeate, for the invention of “ certain Improvements In paving. 
’ 7 ? cya ‘ | . Oo”? 7 ] .y : ; —s - 7% 
Sealed the 12th Septemb« ¥ 1856, and dated the 3lst Mareh, 1856. 


HSS Provisional specification left by the said Charles Jean le 
Melorel de la Ilaichois at the oftice of the commissioners 
of patents, with fi petition, on the 3lst March, 1856. 
I, Charles Jean le Meiorel de la Haichois, of 89 Rue de lEehiqutier, 
Paris, and 4 South street, Finsbury, London, advocate, do hereby 
. ** 1? i} 4 “— 
I paving to be as follows—that Is to Say: 
These improvements consist, first, in an application on the part 


declare the nature of my said invention for “ certain Improvements 
| . . 


| 


composition of lime and sand to the thick- 


to be paved of a (betor 
ness of about six inches. 

‘= cond. In cL Sf cond application of asphalte mixed with stone to 
the thickness of about two inches. 

Third. In a third application of asphalte, pure or mixed with 
sand, to the depth of about one inch, in which squares or sheets of 


° ; y ’ “ 
vulcanized caoutchoue or gutta-percha are embedded at equal dis- 
” : } Ms ni m 2 — ‘ 4 3 
Lances. In this third appieation a lave Ol asphaite of about halt 
: ] —— ee ee Non): ‘i = ° 
cll) neh it) depth Is Tirst tala down and afterwards Stoadi squares ol 


\ 
vuleanized caoutechoue or gutta-percha of about half an inch in 
thickness and half to three-quarters of an inch in breadth placed 
on it. ‘hese squares are placed at six to ten inches apart and are 
provided with iron hooks or ties at distances from six to ten inches, 

which pass through them from side to side. A second bed of 
689 — asphalte, pure or mixed with sand, is then laid down to the 

depth of about half an inch, so as to cover the iron hooks or 
ties and Come up LO the level of the squares of eaoutehoue Or gvulta- 
percha. The third application may be made by first laying down a 
coating of asphalte mixed with stone, with small wooden cross- 
pieces of one to two Inches in breadth and about one ineh in thick- 
ness, and placing on them the squares of caoutchoue or gutta-percha 
prepared as above described. In this case the application of asphalt 


to the thickness ot One inch may be effect d at one operation. 


f 
filed by the sald Charles Jean le Melorel de la Ilaichois In the 
Great Seal Patent Office on the 26th September, 1556. 

To al 


dela Haichois, of 39 Rue de lV Echiquier, Paris. and + South 


Specification in pursuance of the conditions of the letters patent 


to whom these presents shall eome I, Charles Jean le Melorel 


A i 


street, Finsbury, London, advocate, send greeting : 
Whereas her most Excellent Majesty Queen Victoria, by her 


> 
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De 


letters patent, bearing date the thirty-first day of March. 1) the year of 
our Lord one thousand eight hundred and 
vear of her reign, did, for herself, her heirs and suceessors, give and 
grant unto me, the said Charles Jean le Melorel de la Haichois, her 
special license that [. the sald Charles J an le Melorel de la 
690 Haichois, my executors, administrat 
other as [, the sald Charles le lorel de la [laichois, mm 
ex rs, administrators, and assigns, should at any time agree with, 
and no others, from time to time and at all times thereafter during 
the term therein expressed, should and lawfully might make, use, 
exercise, and vend within the United Kingdom of Great Britain and 
Ireland, the Channel Islands, and Isle of Man an invention for cer- 
tain improvements In paving, up 
that I, the said Charles Jean le Melorel de la Haich 
ment in writing, under my hand and seal, should particularly de- 
the said invention and in what 


hiftv-six,in the nineteenth 


| 
ors, and assigns, or such 


as ’ ") —_ 
the condition (amongst others) 
ty 


Ols. by an instru- 


scribe and ascertain the nature of 
manner the same was to be performed, and cause the same to be 
filed in the Great Seal Patent Office within six calendar months next 
and immediately after the date of the said patent : 
Now know ve that I, the said Charles le Melorel de la Haichois, do 
hereby declare the nature of my said invention and in what manner 
the same Is to be performed to be par icularly described and ascer- 
tained in and by the following stateme! 
‘hese Improvements consist in the | 
asphalte, caoutchoue, gutta-percha, and marine glue 
the purpose of forn - | 
stances are applied in the following man | 
A layer composed of lime and sand (beton) is laid down 


, 
leat? y" Prysa tore? 
PUL Ve il 


— 


P me 7 ° } ° ? } il | 
69] to the thickness of about five inches on the part to br paved, 
then a layer ol asphalte mixed V 1h Stones TO Lie hickness 


’ . 2 } c 1 
iter whieh a iaver ol asphalte, either 


of about two inches is applied, af 
alon O] nixed with sand to the depth Ol about QO! Lr h. 1s laid 
down, in which are embedded at certain equal distances strips o1 
bands of vulcanized caoutchoue or gutta-percha. 

In the last application Or lave rol asphalte Ol ab ut h lf an inch 


in depth is first laid down, and afterwards the strips or bands of 
vulcanized caoutchouc or gutta-percha or other analogous substances 
of about balf an inch in thickness and from a half to three-quarters 
of an inch in breadth, so as to form squares or lozenges. ‘The strips 
are placed from six to ten inches apart and are secured together by 
three to five inches from each 


—e 


Iron hooks or ties at a distance of 
other, which hooks pass through them. Instead of using 
strips may be beveled at the edges, so as to be firmly embedded in 
and secured by the asphalte. When the strips are laid down a 
second layer of asphalte is applied, so as to be ona level with the 
strips of caoutchouc. 

The paving may be constructed by first laying down, on a bed or 
layer of asphalte mixed with small stones, small pieces of wood (of 
about one to two inches in breadth and half an inch in thickness), in- 
jected according to Dr. Boucherie’s process. Upon these CrOss-pleces 


100ks the 


~ | 


45—215 
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: ] 1 4] ewe s | ] - xrtplpean? Ty. yh] . ’ tte 
are placed the strips or bands ol vuleanized India. rubber or gutta- 
" « , . ' ‘7 
percha, prepared as hereinbefore described 
; — . } 2 
} } } . i SE ' ’ ' 
OZ As usphalte does not naturally adhere to caoutchoue It 1s 
i 
} ! ] } 
necessary LO apply , thin coat of marine gviue or other slimlial 
; 
l 4 | ‘ + } i ‘ } f || t } Ti i fe 
substance to those parts to Db piaced nh COMtaCk Witt IG AaSplalte 
4 | } ] | ? ] | , ’ 2 ] ’ ? 
before belng lald down the asphaite, belng hot, Willi Cause thie Ma- 
A | 
rine giue to meit and adhere to 1t strong ty hie strips of ecaout- 
} } 3 F | my } é } } 14 
chouc should be einbedded In and secured to the asphatt durlt 


? , 4 i] } a4 
Lhe cooling of the latter. 


Ilavine now deseribed the nature ol > eaid 


} j " ¥ j ¥ os > os | 
manner in which the same may be ecarried into effect, l would ob- 
" . ft " . 4 . . } * 
erve that qgdo not eontine myvsell to the precise aetalis herein laid 
if al, ’ em — ea 
adownh, reserving to tmivsell the right OF modliiving the same; vt 
a ] ; | , 4 | ] : . ' tT 1 : ‘) \ , t |} a 
Whit | claim Is the method ot eonstructing Pavel mbtbih the mal 
1 ] } 
ner herelnbelore iesc] Cd 
, } — \ lA 
fh) Witness whereol the said Charites Lt) if \lelorel de la Ha 
| } ‘ | | sy f } } 
Chol, hiave nereul »SePE MV hand and Seal this tw itv-third dav ¢ 
_ } ‘ | , + " | } ; + |} . ’ ’\ ba ee. } | , 
OC pte Bibel Lt) lc Ve ror oul Ord ohe tnousand ¢ rop hundred ahi 
‘ — 
iLILY 51 A 


CH. J. te MELOREL pe ta HAICHOIS. fr. s.] 


a° 


Sex, Mentieman, send oreetl 


Whereas her present Most Excellent Majesty Queen Victoria, by 
her letters patent, under the great seal of Great Britain, bearing date 
Westminster, the sixth day of Mareh, in the tl 

reign, did, for herself, 


= 


} 
Q 


i 
the third vear of thr 
] . ; — : 
her helrs and su 


iccessors, v1Vve and grant 
unto me, the said George Robert D’ Harcourt, her special license 
full power, sole privilege and authority, that I, the said Georg 
Robert D'Llareo 


OUrL, MY exX ors, adm ors, 
others aS |. Lhe 1d 


adm ors, or assign 


1] . 

Ons, Shioulid atany time agree with, and no others, 
. } a | ) — } ] . + + | ¢ *% j , ‘ — 
from time to time and at all times during the term of years 
] < } } ] ’ } P = ? site 
therein mentioned, should and lawtully ment Make, Use, exercise, 


and vend within England, Wales, and the town of B 
Tw ed. and also Lt} all [ler May 


" + . , } 
, : j re. syrict F 
Jestv s Colones and pi 


erwick-upon- 


antations abroad, 

my invention of “improved artificial granite, stone, marble, or con- 
crete, in which said letiers patent is contained a proviso that 

O94 [, the said George Robert D’ Harcourt, shall and will cause a 


particular description of the nature of my said invention 
sialic Wiis daliesamudent: ten; wis taliiatinin: apni tin tom: Nite: eiisiiliataaacniell tna Min oma 
ali Lileé manne] semi weenee Lhe Satie 1S to be perrormes LO e enrolles 
in her said majesty’s high 


¢h court of chancery within six calender 
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months next and le age after the date of the said in part re- 
cited | ietters }) atent, as n and by the Sanne, reference being thie reunto 
had, will more fully yon al large appear 

Now know ye that, in compliance with the said proviso, I, the 
sald George Robert D’ Harcourt, do hereby declare the nature of my 
sald invention and the manner in which the same is to be per- 
formed are fully asc rtained and set forth in and by the follow] ng 
description of the mode of making my improved artificial granite 
stone, marble, or conerete and for applying the same to various pur- 


a ' | : . 
ititv of resin into a meiting pot, : 
_—. , oe me ly) ' , 1) 

resin Is perfect! \ meited add ltlnpseed oll or tallow tf 
portion to the de 


vree of ductilitv I wish to @ive the mixture. he 
+4 ’ ; - oi ’ ‘ ee ] ’ fas ’ 
quantity Ol Oll Whieli may be added Is Irom one 


pint to one gallon 

to a ton of resin and the quantity Ol tallow about from one pou dd 
to eight pounds to a ton of resin. The purpose of adding the lin- 
seed oll or tallow be Ing to OlVve the resin such a degree of ductility 
| le] ith the other ingredients herein subse- 


re i ae ai ] ey ig — : . ] , } aan 
Lay (iirected to be added : the exact proportions to be usea wil 
ad s 


cle ‘eo nd greatly on clreumstances, and must bye left to t}) eX 
O95 perience and judgment of the operatot I next add to this 

liqu dized resin abe ut twice its we loht Ql whiting Or ¢ h ilk, 
well puiverized, and stir or agitate the whole till the resin, the oi] 
or tallow, and the whiting er chalk are thoroughly mixed and in- 
COPporaread W th one another, takin particular care to GIStrlbUt tha 
whiting or chalk as equally as possible throughout the whole mass 
and that none of it is left in the state of Inps or patches | now 


1c hour and 
oat - . , + . } . } " : j > t ] oy , 
then withdraw It irom the melting pot in the form of loaves by 


means of wooden or other moulds. ‘These loaves are now ready for 


: = ; , 
weave Lis COMposItlONn OC! mastic to stand iO} about ()] 


1] f pte } , ;, 
COIN through the following additienal process, 1n order to convert 
1 . . " } am : ' y = : : ; . 
[nem nto artinelai gwanite or stone: | put one or more of these 


loaves aval into the melting pot, and when they are peri rectly 
lted | add well picked oakum or other suitable fibrous substance 
ee ee pounds to aton of the other mate- 
| the 1] the ingredients of the pot with a spatula 

or other agitator. "Whee the oakum or other fibrous material has 


been well Incorporated with and diffused throughout the mastic | 
, ¢ } ] ; : ’ Dien B mses 
add from six to elolht times the we loht of the mastic of poe riectly dry 


cont 


sand, stirring again till the sand is thoroughly mixed with the other 
— , nape | a | | 
hole of this composition or mixture is then left 


to boil for about two hours, after which it is 1n a state fit to be ap- 
plied as a substitute for natural granite or stone in manner follow- 
ing—that is to say: 

lor payments—The ground having been duly prepared, a 
696 first layer of the composition Is spread thereon (being taken 


from the melting pot ina fluid or semi-fluid state) to the 
‘about one-fourth of that intended to be given to the 
whole block or stone. Another layer is afterwards added of three- 
fourths the thiekne SS Of Ulie first, and its surtnee smoothed by means of 


] $ a9 . .ai r hi »L arlaae 7 slleaerec : ' 1, ly —_ 
hot irons. Railway blocks, columns, pillars, urns, slabs, blocks fo1 
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building, or other articles usually cut or hewn out of natural stone 
or granite may be made of this composition by casting it in moulds 
of the desired shape. 

To make artificial marble.—I take the mastic or composition made 

first hereinbefore directed and melt it in a clean melting pot, 
taking creat Care Iti the COULTSE of melting that ho particles ot soot, 
coal, wood, or other foreion matter get into the composition, which 
might make the po ne ofthe artificial marble into which it is to be 
ne difficult if not impossible. When the mastic or composition 


s perfectly fluid I add thereto thrice its weight of seihg ate whit- 
ng and s ir tive whol \\ e|| LOM thre r, alter W hi C h th » pol t 1s LO be left 
to boil for about two jrours | then add natural marble of different 

colors, broken into small pieces, in the proportion of two parts for 
each part Ol iba I’ sin Mis al chalky composition. The pieces into 
which the natural marble is broken must not be so large as that of 


9 Apheere; shal] (TO detached 1) the course of polishing the arti- 
ficial marble, as hereinafter directed, so as to leave holes and flaws 
in “—s surface thereof. Instead of the broken marble small 


——_ ow 


OY, pebble s or large pebbles or flint broken into small pleces may 
3 : ’ } . } } : 
be used. in which ease the flint or pebbles must be perfectly 


clean and dry, V\ ith no particl s ol earth Or dirt Or San d adhering LO 
them. This mixture must be left to boil for about an hour, and 
must by stirred the while , SO as thoroughly LO intermI1x and iInecor- 
porate the ingredients with one another 

The mode ol applying this composition so as to produce an artl- 
ficial marble suitable for tessellated or other pavements Is as follows : 
The ground or floor upon which it 1s intended to lay the pavement 
being duly prepared, the whole surface is to be « ‘covered with a first 

i 


laver fol lati? f 4] 
aver Or touha: Li 


LIVI Of 


| 
the artificial marble composition of about one- 
fourth of the entire thickness of the intended pavement. The de sign 
or pattern desired to be given to the pavement is formed in zine or 
tin moulds or frames of three-fourths the di pth of the first layer or 
foundation, and these moulds or frames, being placed upon the first 
layer or foundation, the fluid composition, prepared ac er 1 ” 
to be poure “1 into them as soon as the contents of one set of patterns 
; e metal frames or moulds are to be re- 
moved and a further portion of the pattern proceeded with, and so 
on to the outer border or edge of the piece of pavement or parquetry 
to be formed. The surface of pavement so formed, being perfectly 
dry and hard, may be ground and polished in the same way that 
natural marble are polishes Whi n the surface 1s made perfectly 
smooth and to the eve per feetly ho mogeneous a varn lish of gum 
698 lac may be passed over it. Theartificial marble, whether em- 
ploye qd tor pavement or other ] Perel will be, toa certain 
degree, of the colors of the materials of which it is composed, but 
n CVETY Case the appearance will be more or less that of natural 
marble. 

And having now fully described my said invention and the man- 
ner in which the same is to be performed, I declare that what I 
claim as new and of my invention the mode or modes hereinbefore 
described of making an artificial granite, stone, marble, or concrete, 


——) 
~— 
a 


or designs is hard 


—— a | 


2 Pate d 
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] j , e : 
and I declare that I do not confine mvself to the precise proportions 
oO} ingredients herent efore Indieat cd. iT tine PrERCFINOS One ; of the 
addition to one another. or to the nit leneths of times wh 
they are directed to remain combined bet 


n each operation here 
before deseribeec. although those which I | 


lave stated are what [ 
would recommend and have found 1 et) l 


—" 
— 
— 


, } - 
ba pPOUNG Ih practice LO ve Most benehe lal 
a ees a err Ba cll a 
and such my invention being, to the bestof mv knowledge and be- 


lef, entirely new and never before used within that part of her said 
(rreat memes and Ireland, called 
Mngland, her dominion of Wales, town Berwi ick-upon-T weed, 


majesty’s United Kingdom of 


— 


OP inh any of her Sald Majesty Ss olonies a 1) intations abroad, l do 
hereby dee lare this LO be my Spe Clication ol the Sallie and that do 
verily believe this my specification doth comply in all respects fully 
and without reserve or disguise with the proviso in the said herein- 
before in part recited letters patent contained ; wherefore | hereby 
claim to maintain exclusive right and privilege to my said inven- 


LION, 


Or¢« site : =~ © , y ] — . : rr ? . : 
99 In witness whereof I, the said George Robert D’ Harcourt, 
a. 27 " . aoe — | | ~~? De ace { 
have hereunto set mv hand and seal thi SIXtH day Ne pP- 
} , ’ } } i ’ La } ] ] } 4 | ; " 
tember, one thousand elght hundred and thirty he, 
| R. DHAR RT 
|! S. | Cy \ } LA 4 ()| ‘ 
\} } } a 2 . } f ? ’ +} ¢ } ] ; = yf? mher +} 
4 544 rf it remetlh vi red ere ()T) ‘ { _ XAtil ta i \ Ci ’ we 7 ClritiVel 1) LiIIc 
4 » ; _ v4 } , . 2 ‘ > } ; 
vear of our Lord 1839. the aforesaid George Robert D’ Harcourt 
: ] ry - a : ] } } ) 
came before our said ladv thi (Jueen in her chancery and acKnow! 
} . . s> . 7 . " " } 
edged the specication aroresa r and (] ‘ oO? ' noe there +) 
° | ° > } . , 
lay ‘ ‘ IT? . ~ 't> i ' 
eoutained ana speciied lhl IOFTH AvOVE Witte hal iso the spec 
{5 ’ 7 a t } cy ’ } ] ‘ , ] ‘ , 
meation aroresald was Stamped according LO 1 r ol ne stacute 
, } 
made for that purpose 
4s 


BROUGHAM. 
[Inrolled the sixth day of September, in the year of our Lord 


4 


j ' ] , a? - ] - £4 . ; . " 
Lnousand elght hundred and thirty-nin 


A. D. 1848 


ah 1] 1] ' : 
lo all to whom thess presents shall com: [| Henrv Austin. of No 
paw 7 . +} . *% 
S7 Hatton Garden. in the county of Middlesex, civil engineer, 
send greeting : 
; cs } 
UU Whereas her present most excellent majesty hath granted 


wenty-fifth day of May, in the sixth 


tl vear of her reign. for making, 

sing, exercising, pie: vending within that part of the United King 
7 } , ’ 1. 7 . 

om of Great Britain and Ireland ealled England. her dominion 
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of Wales,and town of Berwick-upon-Tweed, and also within all Her 
Majesty’s colonies and plantations abroad, my Invention of “1m- 
provements in wood pavements, floorings, and veneers,” subject to 


the usual proviso, obliging me to particularly describe and ascertain 


— 


the nature of mV Sal lvehntion ana 1h) what mahner the same 1s to 


be performed, by an instrument in writing under my hand and seal, 
and to cause the same to be enrolled in the high court of chancery 
within six calendar months next after the date of the said letters 
patent: 

Now know ye that, in compliance with the said proviso, I, the sald 


Henry Austin, do hereby deseribe and ascertain the nature of my 
said invention and in what manner the same is to be performed as 
follows—that is to say 

The nature of my invention consists in gluing or cementing, In 


the manner hereafter deseribed. bloeks of wood cut and place d.as 
after des rib a. OnNnLO Di inks Or slabs or other pieces of wood or onto 
stoneaslate, or iron for wood pavements, and in gluing or cementing 


in like manner. as after described, veneers or surfaces of wood for 
bul PUPpOses, eut and placed, as after 


; 2s 
es —Cw. 
eeaeeee pe 


fioorines and othe 


le substanee. ‘The wood, stone, slate, or iron on 
which I glue or eement the blocks for pavements I denominate the 
bed or foundation of the blocks. The wood for the bloeks and 
veneers or surfaces is to be cut at a right angle or any considerable 
angle less than that to the fiber or oral of the wood. The bed or 
foundatis I, Wha n of Woo |. oft the pavement bloeks is LO be placed or 
lara down Ol) thr earth oO} road with the fiber or orain of this wood 
running horizontally, and any wood on which the veneers for 
| building purposes are to be laid or fixed, as after 
lit ntions Gd, Must in a similar nanner run in the opposite direction 
or anal tO | rain of the veneer. 

‘To make my wood pavement with wood foundations for roads [| 
take any suitable number of planks or slabs or pieces of wood of con- 


- 


flo rines Or 


venient size and thickness for the foundation, and this foundation 
is to be glued, cemented, keyed, pinned, or otherwise fastened to- 


gether In compartments, upon which foundations I glue or cement 
the wooden blocks, of any convenient shape and size, without any 
fastening or connection together of the blocks and with intervals or 
Spaces between them to the entire depth of the blocks. ‘These inter- 
vals or spaces may be of the width of an inch and a half or there- 
abouts, and are to be tilled in with broken stone, refuse, or broken 
rit, gravel, sand, or any hard or any fibrous substances, this 
filiing in being cemented or conecreted together with liquid 
lime or cement poured in, or with pitch or lae and caoutchoue 
dissolved in naphtha, melted and poured in, or with any 
other adhesive liquid materials. The pavement thus formed will 
present a constant, secure footing and avoid that slipperiness which 
is prevalent in other wood pavements when worn; and the great 
advantage which will be found in this mode of pavement is that the 
footing In its wear will keep pace with the wear of the blocks and 
still present the same secure foothold. The compartments are to be 


oft 
slate, g 


1QO2 
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strengthened by means of ledges, glued or otherwise secured across 
them underneath ; and, for the purpose of securing the whole paving 
together when _ is the foundation, the compartments should fit 
into each other or be olued, nailed or screwed, or otherwise fastened 
onto separate seein of timber laid underneath; they mone also be 
tied down when necessary by means of iron ties or in any other con- 
venient mode. If the blocks be square or oblong the ends may be 
laid together without the intervals or spaces between the ends, but 
forming parallel lines, and intervals in the-lengths only to be filled 
In, as herein deseribed. Whenthe foundation is stone, slate, or iron 
the blocks are to be glued or cemented onto such foundations in like 
manner as onto wood foundations, and the pieces or slabs are then 
to be laid down and embedded on the earth or road. 

‘The method of making foot pavements Is precisely similar to road 
pavements, except that I prefer not to leave intervals between the 

blocks, and the materials used may be of lighter substance 
706 and the blocks of less depth than for carriage roads. 

To make my floorings I cut in the same manner, in respect 
of wn angle as to the fiber, as before described, with respect to the 
blocks for pavements, the wood to form the veneers or surfaces of 
the floors, this wood being properly prepared and seasoned and cut 
thin in the nature of a veneer. This I call my surface veneer, and 
| prefer for most purposes for this surface veneer the thickness of 
about a quarter of an inch, but I use other thicknesses, as circum- 
stances may require. [ clue or cement this veneer onto the floor 
boards or other materials composing the floor in a similar manner 
as before described, with respect to the gluing or cementing of the 
blocks for pavements onto their foundations. amie then forms the 
surface of the flooring, and it will sometimes be convenie nt first to 
form and lay the veneer on athin bedding or hecadation of planking 
instead of the immediate floor in compartments, to be nailed, screwed, 
glued, or otherwise fastened onto the floor, the veneer being glued 
or cemnented Onto this thin bedding or fou nd: ition ot pli inking in the 
mode deseribed, where it 1s to be olued Or cement od onto the floor 
boards or ficoring direct. 

For ornamental floors I use various colored woods, natural or artifi- 
clal, and after the wood has been cut into the required thickness for 
the surface veneer I, for the most part, stamp or cut the pieces into 

any form desired by means of stamps or cutters: but some- 
704 ~~‘ times the pieces of wood for the veneers are sh 

planes to the torms required throug hout their length and 
are then cut across with fine saws of the thickness ponte If the 
pattern consists of very small parts the pieces of wood to form it | 
glue together in lengths, and I then cut the piece so formed into 
lengths across with fine saws into the required thicknesses as veneers 
and with the veneers so cut I form different patterns by arranging 
and gluing or cementing them as veneers according to the pattern 
onto the flooring boards or other floors or bedding, as already de- 
scribed, and in the operation of gluing I apply pressure to the parts 
by any convenient means in order to obtain as close a joint as oi 
ticable. When the work will admit I glue the surface veneer onto 


“ese by suit tavie 
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the floor or bedding, as the case may be, as above described, in as 
large pieces or sections as practicable ; and in order to guard against 
and avoid warping from damp or heat which might oceur, and at 
the same time produce more decidedly the effect or resemblance of 
Mosaic work, I divide these large pieces or sections after they are 
olued to the floor or bedding as described into smaller parts, either 
by stamping them or by cutting them through in opposite directions 
by a series of fine saws; I then fill up the spaces or Joints which will 
be thus formed with glue or suitable cement. ‘The surface veneer 
prepared in manner hereinbefore described I lay or fix in the re- 
quired position upon and so as to fortn the surface of the flooring 

with olue or cement, as above deseribed, where there is ho 
105 Intermediate bedding, aS above mentioned; and where there 

is such a bedding, then by fastening that by nails, screws, 
clue, or other suitable means onto the floor boards or floor. The 
surface veneer being laid and fixed should be planed and = scraped 
Or rubbed to an even surface and polished if required by sand or 
glass paper or by other desirable means. 

My method of veneering and preparing veneers for other build- 
Ing purposes than floorings and which I use for staircases, wains- 
coting, ceilings, and other building purposes is precisely similar 
to my flooring above described. For joining my wood pavements 
together and my surface veneers to any foundation except wood I 
prefer to make use of glue composed of crude naptha and caoutchoue 
and lac boiled together until perfectly amalgamated and to be used 
In a heated state; and the proportions of these materials may be 
two ounces of caoutchoue dissolved in Ohne gallon of crude naptha 
and three times the quantity of those two articles by welght of lae. 
The glue I prefer to make use of for my flooring and. other veneers 
where wood is the foundation is composed of one part of Isinglass 
and two parts of shellac boiled together in aleohol until perfectly 
amalgamated and to be used ina heated state, but for either of these 
purposes any glue sufficiently strong and not so affected by moisture 
or such a degree of heat as to Injure the joints would effect the ob- 
ject. 

| have described the method to be pursued with my improvements 

in wood pavements, floorings, and veneers, which is most 
(06 simple, in my apprehension, though it must be evident that 

there are other Ways of effecting some of the details pointed 
out. [am aware that small pieces of wood cut in some such way 
as to resemble what is before described have been at times applied 
in the manufacture of small ornamental furniture and faney articles, 
and I do not claim this, but I do claim as my invention— 

first. The gluing or cementing of wood cut at such angle as to its 
fiber as before described onto planks or slabs or other pieces of 
wood, or onto stone, slate, or iron for wood pavements, or onto 
wood, metal, slate, stone, cement, tile, or any other suitable sub- 
stance for the purpose of veneers for flooring and other building 
purposes. 

Second. The securing of wood paving blocks onto planks or slabs 
or other pieces of wood, or onto stone, slate, or iron without any fast- 
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enings to each other, with intervals or Spaces between the blocks ex- 
cept at the ends where the blocks are square or oblong, as before 
described, and the intervals to be filled in in the manner hereinbe- 
fore described. 

Third. The application of such veneers as hereinbefore described 
to flooring and other building purposes. 

And such my said invention being, to the best of my knowledge 
and belief, entirely new and never before used for the same purpose 
or purposes within that part of her said majesty’s United King- 

dom of Great Britain and Ireland called England, her said 
707 dominion of Wales, or town of Berwick-upon-Tweed, or in 

her said majesty’s colonies or plantations abroad; and I do 
hereby declare this to be my specification of the same, and that I] 
do verily believe this my sald specification doth comply In all re- 
spects fully and without reserve or disguise with the proviso in the 
said hereinbefore in part recited letters patent contained; wherefore 
I hereby claim to maintain the exclusive right and privilege of or 
to my said invention. 

In witness whereof I have hereunto set my hand and seal this 
twenty-fifth day of November, in the year of our Lord one thousand 
eight hundred and forty-three. 


HENRY AUSTIN. [1 s.] 


And beit remembered that on the twenty-fifth day of November, 
in the year of our Lord 1845, the aforesaid Henry Austin came be- 
fore our said lady the (Jueen in her chancery, and acknowledged 
the specifications aforesaid and all and everything therein contained 
and specified in form above written, and also the specification aforesf#id 
was stamped according to the tenor of the statute made for that pur- 
pose. 


LYNCH. 


Enrolled the twenty-fifth day of November, in the year of our 


Lord one thousand eight hundred and forty-three. 


Ex’d: H. M. H., C. BE. A. 
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UNITED STATES PATENT OFFICE. 


JoHN J. SCHILLINGER, of New York, N. Y. 


| aati a, ) , 
Improvement in Concrete Pavements. 


Specification forming part of Letters Patent No. 105,599, dated July 
19, 1870. 
To all whom it may concern : 
Be it known that I, John J. Schillinger, of the city, county, and 
State of New York, have invented a new and useful improvement 


AG—2715 


i gt tae cena Bae 
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fc 
wOoZ 


in concrete pavements; and I do hereby declare the following to be 


cl full, clear, and exact description ther of, which will enable those 
skilled in the art to make = use the same, reference being had to 
the accompanying drawing, forming part of this specifiation, In 
which drawing— 
Figure 1 represents my pavement in plan view. Tig. 2 1s a ver- 
tical section of the pavement. 
This invention relates to paveme nts for sidewalks and other pur- 
poses, all | consists In combining with the Jol nts of conerete pave- 
ments strips of tar paper or equivalent material arranged between 
the several blocks in such a manner as to produce a suitable tight 
joint cant yet allow the blocks to be raised separately without affect- 
ing or si dat leg r the blocks adjacent thereto 
709 In carrying out my invention I form the conerete by mix- 


— 
’ 


' 


Ing cement with sand and cravel or other suitable materials to 


‘ 


formasuitable ory eile. eae apainine.: about the following propor- 
tiong: One part, by measure, of cement; one part, vy measure, of 


[ 
: 
sand, and from three to six parts, by measure, of oravel : usIng suf- 
: : } i | . -¢ . ] ' : ] . — a ea 
hnecient water to make the mixture Plastic ; but | do not econtine my: 
By : Y¥ ‘ ae - @ " + , . , a , 
seit to any proportions lO WMaAKTN: this econerete COMPposition. \\ hile 
} } } 


the bass 18 Prastic av or spread Lie same Wpon the foun F iti mi Or 
bed of the pavement, either in molds or between movable joists of 
the proper thicl Khess, so as to form the edo Ss oO} “the eceoncrete blocks, 


aa, Xe. When the | 1) | lock (l has be 1} formed take the Strips ot tar 
paper, h. of thie width equal Or alm St equal to the height of the 
block, and place them against the edges of the block 1n such a man- 

| the adjacent 


+ 


ner that they form the joints between such ere and 


od 


blécks. After completing one block, a, I place the tar paper, 6, along 
the edge where the next block is to be fo ak and | pul wee ° pe. 


tic composition for such next block up against the tar-paper joint 


Lp re 
and proceed \ with the formation of the new bloek until It 1s com- 


pleted. In this manner | primonen In making all the bloeks unt 
the } avement Is comple ted, 1 rposing t ar paper between their sev- 
eral joints, as described. The saps constitutes a tight, water-proof 
joint, but it allows the Seve ral blecks LO heave separately from the 
effects of frost or to be raised or removed separately whenever occasion 

ay arise without injury to theadjacent blocks. The paper does 
710 not adhere when placed against the edge of the fully formed 


} 


block, and therefore the joints are aiways free between the 
several blocks, although adherence may take place between the 
paper and the plastic edges of the blocks which are formed after the 
paper joints are set up in place. 
What | claim as Hew, and desire LO Secure by lett Is pa 
The arrangement of tar paper, or its equly: lent, between adjoin- 
ing blocks of concrete, substantially as and for the purpose described. 
This specification slgned by me this loth day of June, 1870. 


JOHN J. SCHILLINGER. 


Witnesses 
W. HAUFF. 
C. WAHLERS. 


yee 
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DEFENDANT'S Ex. Huestis PATENT. 
UNITED STATES PATENT OFFICE. 
D. Huestis, of Cold Spring, New York. 


; > 
Improved Pavement. 


Specification forming part of Letters Patent No. 56563, dated July 
24, 1866. 
To all whom it may concern 
Beit known that I, D. Huestis, of Cold Spring, Putnam county, 
State of New York, have invented a new and improved pave- 
i1] ment; and I do hereby declare that the following 1s a full, 
clear, and exact description thereof, which will enable others 
} } 7 ; ; : : } 
ed in the art to make and use the same, reference Delng had to 


} 

I 
the accompanying drawings, form Ing part Of this specifieation, Ih) 
vihieh 


i 
Ilo "e | ‘OO Oo ia ll ‘ ,” ‘? . rartipal t1O)N f thy) vent] 
prune represents cl transverse vertical SCULIOTL Ul LLLIS LVenvOonN. 
fh i e) a } - ‘ =. — > 
hig. 21s a plan or top view of the same. 
™ me ; : +; P Ps) 7 
slimniiar letters of reierence lnaticate like pares 
i, =e : Or } . PY oe be ras rat] > VUE 
this mnvention consists in the use of iron boxes W] hi Or Wi 
7 ay “ee * . ; . 4 | ‘ ? 4 . a* ear? 
dove talled COMPOSITION Ol metal races, and the interiol filled With 
cement or any suitable hard materlal nD such a manner that the 
composition or metal face, together with the outer portion of the 
iron box with lntersecting grooves, constitutes the traveling surface. 
ri} : . } } ] . ] 
he composition or metal face 1s dovetalied 1nto the interior of the 
- } ) ; ‘ + 1 ] +}y. 
box, and combined with the cement or othe materlai so that 
pressure arising trom the we lott imposed upon any part Ol the DOX 
i ‘ ‘ i ‘ 
, ; : 
vill 1 not cause an eievation or a Oot any py rtion thie reol. 

A\ ¢ +» . ray , nitalh|! ' t a] 
< prese nts a bi NM TTheve le i Cast ron or otvner Sultavie Tha er] 
and divided by partitions @ Into four (more or | ss) comp whee ye te 
’ " } “ 4a ~ *> “} ’ Bar } 
learly shown in the drawings. The sides and partitio1 the 

i their upper eae are 


} 
O,as Cl 
box are provided with bottom flanges, C, ali 
grooved to give a firm hold to the feet of horses or other draft an 
] seat ; ‘ a “(1 | it : 
mals, and sald edges are flaring at one side and provide d with pro- 


jecting lips dat the opposite end, as shown in Fig. 2. By this 
aan shape of the eda S each box is f srarngie LO lock betwee 1} the 

adjoining boxes, and a displacement of the same is avoided 
and, furthermore, dovetailed nen d are foes d to receive the ecom- 


position or metal face C. Each compartment of the boxes A Is pro- 
vided with such a face, and the interior of said boxes is filled with 
cement of any su table ae or description, or with any other 
suitable mate rial. 

propose to use, by preference, cement mixed with pebbles, so as 
to form a solid mass whiel is capable of s upporting the com position 
or metal faces. The traveling S urface if formed AY sald faces and 
by the upp r edge of t the boxes. which are groove 
ranged to form a railroa : a which will not interfere \ 


travel of ordinary vehicl 


oa . 
‘ wa 
¥ 


| 
| 
| 
| 
j 
/ 
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[ claim as new and desire to secure by letters patent— 

The grooved street pavement sonicte deseribed, the same consist- 
ing of the boxes A, with bottom flanges cand dovetail spaces d, with 
suitable filling, the upper edges being beveled and —s grooves 
when the boxes are combined, and give hold to the feet f the anl- 
mals and adapted ora railway track, as Speci ified ana pete, 

The above specification of my invention signed by me this Oth 
day of February, 1866. 

| . D. ILEUSTIS. 

Witnesses: 

M. M. LIVINGSTON. 
W. HAUFF 


7138 DEFENDANT'S ExuntBit Russ PATENT 


Specification forming part of Letters Patent No. 5475, dated March 
14, 1845. 


To all unto whom these presents may come 

Know ye that I, Horace P. Russ, of the city, county, and State of 
New York, civil engineer, have invented and made and applied to 
use certain new and useful Improvements in the construction and 
arrangement of the parts constituting the carriage-ways of streets 
and roads, by which, while the durability 1s maintained, access can 
be had to sewers, water pipes, or gas pipes, or otner needful fixtures 
beneath the surface, and the carriage-way be replaced without in- 
jury and at little cost, for which improvement I seek letters patent 
of the United States; and that the said Improvements and the mode 
of arranging and construeting the same and the effeet obtained 
thereby are 7 oe substantially set forth and shown in the fol- 


lowing deserip' no and in the drawings ; innexed to ¢ ayers Sch 
of this speci hen: wherein Fig. 1 is a plan of a street, road, 


hina formed with my Improvements and showing ii wane 
sive arrangements that commence with clearing the subsoil to re- 
celve the structure and terminate with the finish of the roadway. 
Mie, = Is cl section of the same across the street or road. The de- 
tached igs are St parate AY referred tO anal the Same letters. nuiie- 
bers, and other marks of reference apply to the like parts in all the 


714 A is the subsoil, cleared to a proper depth and grade to 
ot 9 ired. In this. a 1s a sewer and | is a 


| CULL 
. . , . , ° . . 
side drain to a culvert or dwelling, 6 are water-mains, and 2 is a 
supply branch from]; care gas pipes, and 3 asupply braneh. They 
}} } } ] 1 ] 


are all to be made and placed before or after the construction of the 
road above In the Usu | Way, and are only represented herein tO 
identify them with the means of aceess to them, as shown hereafter. 

When the subsoil is graded and ready a quantity of granite or 
ther mason’s or quarry chips, each from four to six or eight inches 
in diameter and about half. that thickness, are to be laid with the 
Hattest side upwards, in the manner shown by 44, in Fig. 1, and 
rammed down flush with the grading, so as to form an open head- 


i 
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ing or partial pavement foundation for the next part of the work. 
This is to be proceeded in as follows: 

The “ati f the sewers, pipes,and branches are to be defin ed, 
and metal or wood frames laid out in the manner shown by dd; 
these are shicker at the bottoms than at the tops. The frames suc- 
cessively laid are to cireumscribe a space or spaces forming a panel 
Tr panels over each sewer pipe and branch beneath, and may be 
made of sound wood, though common east-iIron or lron-stone pot- 
tery, burnt earth, or any fit material may be used for the frame 
pieces n the St ctional form shown Wn large r size 1 the detached 

lig. 3,and placed on the graded subsoil and partial pavement. 
715 Then a proper set of open wooden shallow vats are to be pre- 

pared for mixing in them what is now well known by the 
technical name of aaa? namely, a mixture of mason’s chips, 
broken stone, hydraulie cement, clean sand (not salt beach sand), 
and fresh water in such gine as the quality of the —— will] 
require to form a sound foundation, B, above ihe subsoil A, that 
will in a short time become an artificial flag or slab of rock eho rut 
eleht to ten inehes thick to bear the pavement down, bu before 
the mixture is placed into the panels or sections formed by the 
frames dd. Those panels that may hereafter have to be “ et out 
for access tothe parts beneath are to have bars oe iron laid into them, 
forming crosses e 1, with holes in them,through which they are aniiel 
by an eyeboit, c, with a ring in the head of each bolt, as shown in 
igs. 4 and 5, and in the larger paneis two or more of these sets of 
bars, bolts, and rings may be used, while in the smaller panels one 
will be sufficient. The bolts employed for these purposes may be 
ofa small extra length that will find place in the subsoil, and : 


counter-sink in the face of the concrete 1s to receive the ring. Mn 
this way,on applying power to raise the panel, the ring will lift cleat 
of the face without breakage or injurv to the conerete. The con- 
erete Is then to be filled in and consolidated, afin which it may be 
lifted Out of any panel or section, as may he required, by she ars or 
derricks placed above, with ackles hooked into the rings e ein 
the panel, the inverted ailinie t | portions if the frames dd al- 


{ 
; sae 
lowing each panel of cement to be freely Lif 
‘ A 


ieee : , al ; 
{io Ili One side Whlie access is needed to the parts voeneat 
> ? } . ‘sy? ] 7 Py _— . ? : ’ ) a yere . , xr by »? ] ; 
recelviIng Live Praline i oF ecementin re puacelne ntagvain when tli 
‘ } 1. } 
aecess beneath is no longer needed. 
, . , ° ] 
Phe outter stones 7, ecurb-stones gq and fl. COIN oO] the sidewalks 
} 7 ’ . | . , ’ . 
1) may al] he laid on paneled wa aly led seetions of eonerete 1n 
‘ A 
. oy , } 
the same manner and with the same advant ures and effects. but in 
} } } : } } } 1 
the drawing the roadway only is shown thus prepared and fitted. 
, } ae . OF 1? 
When hss conerete foundation is fully nsolidated a pavemen 
. . . ’ 
of granite or sienite stone blocks iveraging about ten to twelve 
. 7} } . > . | } | } } } 
mchnes ionge, iour to five inches Wide, and a nearliv equal agepth Ol 
. } 7} } — 7 : . 
about Le }) inches. are LO t) Cri T< ee a } j LO { 1} é Pl) Ss teh é COM- 


' 
, . + . .* ae - 4] | 
divisions, as shown 1n Kio. J, b¢v which the edg 


7. 3, ges are presented dlugo- 
, 1] + | ] 7. f wuts y > f , t| : ‘ 1} ror} 
Hnativ to the whee tires Of @Carriages or to any otwnel Passil? Welt. 
rr, ” 7 . . - } . ° : | . , 
Lhe stone over the centre of each section o1 panel is to have two 
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counter-sunk holes to receive an inverted lewis, by which it may be 
lifted out so as to furnish the commencement of a removal to obtain 
access to the panel beneath, and this stone should be only set in 
clean sand, and all the rest the stones areto be covered with sand 
that must be well washed into the interstices between the stones and 
then consolidated by a portion of loose grouting—that is, hydraulic 
cement—in a sufhier nt quantity of water to run freely into the sand 


} } 4 
and harden between the stones. 


- 
~ 
ne 
—s 
— 
— 


The formation | pavement in diagonal lines with the 
717 ‘cet is to be commenced and followed up by placing the first 


stone of each range so that the side snall form an abutment 
and tie for the head or fore end of the first stone 1n the next range, 


he pane is or seetions and DAVIN stones may 


and the dimensions of th 
I do hot claim tO have invented Or discovered ahhy of the nda- 
terials or parts described as used herein, all being well known. 
Bat | do claim as new and of my own Invention— 
‘he constructing a concrete foundation, B.in panels or sections to 
rive access to pipes and conduits below by the application and com- 


bination therewith of frames dd, formed of any suitable material, 
with a thinner edge upwards to allow the concrete mass to be lifted 
out when needed. substantially as deseribed. when tlius is combined 


with a paved roadway of any kind laid thereon, as described. 
In witness whereof I have hereunto set my hand, in the city of 
New York, this twenty-sixth day of December, one thousand eight 


HORACE P. RUSS. 
Wiitne Sces * 


W. SERRELL 
EDW. W. SERRELL 


mxd: K. A. M., H. M. H. 


718 United States Cireuit Court, Northern District of New York 


JOHN J. SCHILLINGER vs. THE GREENWAY BREWING COMPANY. 


s 


lL. Sehillings r’s concrete pavements. Patent eonstru ed and SUSs- 


Neissue letters patent No. 4564, granted to J. J. Schillinger May 


Z. IS/1. for an pe. nent in econerete pavements, eonstrued and 


ity : igh : args a | 
Sustarned 1n accordan ewilth t he decisions 1h) Schillinger v. Gunther 
(11 O.G., 831: 14 O.G., 718: 16 O. G.. 905). , 

2. Reissue. Original claim valid. 


The 1 validity ola claim lia reissue das snot impair the validity 
oO} thr Clalin In thie original patent, which is repeated and separately 


] ~ : , } r ‘ ° oye . ¢ oo — 
ed in the reissued patent. (Gage v. Herring, 23 O. G., 2037.) 


ite 
>. Foreign use no bar. 
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Prior wae — ee ee ‘ oe har to F Bon Alito a 
rior use 1n a foreign country 1s no bar toa patent in this country. 


Messrs. Duell & Hey, for the plaintiff; Mr. John L. King, for the 
defendant. 


DLATCHFORD, J.: 
This suit 1s brought for the infringement of reissued letters patent 
No. 4364, granted to John J. Schillinger May 2d, 1871, for an “ im- 
provement In concrete pavements,” the orig | 
“19 105,099, having been granted to him Julv 19th, 1870. The 


specification of the reissued patent, reading in the following 
, — : 1 } . i. . } : ] is 7 + ’ : ; i; 
what ls outside ot racketS and InciudiIng what 18 1n Iltailes and 


omitting what is inside of brackets, says: 

igure 1 represents a plan of my | pavement in plan view] pave- 
ment. ig. 218 a vertical section | f the | pavement | SLI 

Similar letters ~ndice ule corresponding pai rts, 

This Invention relates LO [ pave ments for sidewalks ana other pur- 
poses, and consists in combining with] @ concrete pavement which is 
laid mn sections. SO that each section (¢(Lil Lye lal i? (tp) (/ vat }'¢ laid ii Hhout 
disturbing thre adjoining sections. With the joints ot tl is sectional COll- 
crete | pavements | pavement are combined strips of tar paper, or equiva- 
lent material,arranged between the several blocks or sections in such 
manner as to produce a suitable tight joint and yet allow the | 
to be raised separately without affecting [or injuring] the | 
adjacent thereto. 

[n carrying out my invention I form the concrete by mixing ce- 
ment with sand and gravel or other suitable | materials} material to 
form a [suitable] plastic [composition | compound, using about the fol- 
lowing proportions : (one part, by measure, of cement: one part. by 
measure, of sand, and from thfee to six parts, by Ineasure, OI gravel, 
lusing| with sufficient water to [make] render the mixture plasti 
but I do not confine myself to any definite proportions or materia 
for making the concrete composition. sicher » the mass is plastic I 
lay or spread the same [upon] on the foundation or bed of the pave- 
ment, either in molds or between movable joists of thi rroper thick- 


less SO as to form the edges of the concrete cep dn 2. When 
the block a has been formed | take strips of t rr paper, b, of 
720 a width equal or almost equal to the peielth h of the block, 
and place them up against the edges of the block in such a 
manner that they form the joints between such blocks and the ad- 
jacent bloc ks |, one hloek being formed aller the othe When thie first 


block has set l reniove the 70%8¢: s or partitions hetwee ii if and thre hloel next 
to hye formed. and then I form thie second hlock. and SU Oft, each succeeding 
hloek be ing formed atte r thre adjace nt hloel Ss hiave set by and. Since thie COlt- 
crete rn setting shrinks. thie second hlock. 7 hi, n set. does not adhe ve to thie 
first. and SO on: and when the pave ment 18 comple led each hlock Cah he 
take hi Up indepe nde nt of thre adjoin! ng hlocks. ET tween the joints of the 
r or other suitable nvaterial, 


adjacent blocks are placed strips, b, of tar pap: 
in the following manner: After completing one block, a, I place thi 


tar paper } along the edge where the next block is to be formed, 
aud | put the plastic com position for such next block up against the 
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j 


tar-paper joint and proceed with the formation of a new block until 


it iscompleted. In this manner | 


s + ae as 
proc ed it MaKING all the blocks] 
until the pavement is completed, interposing tar paper between 


f c. ot eres, . } aa ] ri] a +1 ‘ ; 

| their | Like SCVCTal | nts, as deseribed. Che paper constitutes a tight, 
- > . a '% : 1] eur | 4 er< ] | | ~ | .yrtr ‘ 

Wwater-prool POINT, but it aiiows tne several DiIOCKS Lhe heave sepa- 


. — . } y 2+ . *< ; F " ; . ’ ] 4 *% . 
rately from the effects of frost or to be raised or removed separately, 


: — sa 1s = “cd 
w hit never occasion may arise, Without Injury to thie adjacent ViGcKS. 
rar [ } , “th ] : aie } } ~~ : 4 } [ ; j 

Phe paper | does rot aanere | when piaced agallist the |edge ot the 

i j i < 

° } . : 2 - | ban » ; }] , ’ ; , . : 

fully forme CL | bioeck first formed does not adhere thereto, and therefore 
at . , ty ‘ , , : ' ] | ] ] | _ 7 } 
the jOlntS are alWays Tree between the Several Vio Ks, although [ ad- 
i. - . - . . . , } ! l. oe ’ | 
herence may take place between the paper ana the plastic edges ol 
* ; 


the blocks whic! 


) se ° >. : ° 
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» are formed aiter the Paper JOIbts are sel up 1n 
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COULSES. hau ever, Ul he re Clie (1PvICSsS 1S (171 O ye (CT. tive tar pape i Hidy AY omatte d 
and thie blo k: ay irl l if ithout rate PPpastng anuth LNG ay Lec ii tlie iy y0Ints, (Is 
& pre P2ROU ly a seribe d. In th 18 latte rm CONE thre joints SOON pull Up if ith 

fe 4d sand avi (AULSt. and thi, pal Crile nt 12 T'¢ ve a ai euthele ntly tight tor 
IMANRY PU pases, ul hal thre hloel S are de tachi d from each ollve r and 


can AY tale up ‘ned relaid each Lider nde rut ot the adjoining blocks. 

Reading in the foregoing what is inside of brackets and what Is 
outside of brackets, omitting what Is in italics, gives the text of the 
original specification. 


fhe claims ot the reissue are as follows: 
wiles ' . 
1. A concrete pavement laid in detaehed blocks or sections, sub- 


stantially in the manner shown and deseribed. 


2. The arrangement of tar paper or its equivalent between and 
joining blocks of concrete, substantially as and for the purpose set 
forth. 

The original patent had but one claim, as follows: 

The arrangement of tar paper or its equivalent between adjoin- 
ing blocks of concrete, substantially as and for the purpose described. 

On the Ist of Mareh, 1875, Schillinger filed in the Patent Office 
a disclaimer, which, referring to the reissued patent, says— 

That he has reason to believe that, through inadvertence, accident, 
or mistake, the specifications and claims of said letters patent are 
too broad, including that of which your petitioner was not the first 
inventor, and he therefore hereby enters his disclaimer to the fol- 
lowing words: 


‘ 


‘and sinee the eonerete in setting shrinks, the second 
block when set does not adhere to the first, and so on,” and which 
occur near the middle of said specification, and to the following 
words near the end of the specification: “In such cases, however, 

where cheapness is an object, the tar paper may be omitted 
722 = and the blocks formed without interposing anything .between 

their Joints, as previously described. In this latter case the 
joints soon fill up with sand or dust, and the pavement is rendered 
sullen ntly tioht for mah y PUPPOses, while the blocks are detached 
from each other and can be taken up and relaid each independent 
of the adjoining blocks.” Your petitioner hereby disclaims the 
forming of blocks from plastic material without interposing any- 
thing between their joints while in the process of formation. 
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This reissued patent was under consideration by the cireuit court 
for the southern district of New York in February, IS77 (Schillin- 
ger v. Gunther, 14 Blatehf. C. C. R., 152). The court (Shipman, a 
gave a construction to it in view of the disclaimer. The defend- 
ant’s pavement in that case had a bottom layer of coarse cement, 
on which was laid a course of fine cement divided into blocks by a 
trowel run through that course while plastic. It possessed the ad- 
vantage of Schillinger’s invention, because any block in the upper 
course could be taken up without injury to the adjoining blocks. 
Concrete pavement having been before Jaid in sections without 
being divided into blocks, the invention of Schillinger was held to 
consist in dividing the pavement into blocks so that one bl 
be removed and repaired without Injury to the rest of the pave- 
Ment, the division being effected bv either a » rmanent or a tem- 
porary Inte rposition of something between the blocks. It was held 
that the effect of the disclaimer was to leave the patent to be one 
for a pavement wherein the blocks are formed by interposing some 

separating material between the joints; that to limit the pat- 
723 ent to the permanent interposition of a material equivalent 

to tar paper would limit the actual invention; that using the 
trowel accomplished the substantial results of the invention in sub- 
stantially the same way devised by Schillinger; that the only differ- 
ence In result was that the defendant’s method left at | open joint ; 
that having a tight joint was not a materia! part of Sechillinger’s in- 
vention, and that the mode lag -<ip th involved in using the trowel 
was within the first claim of the reissue as it stood after the dis- 
claimer. 

In the same suit in August, 1879, the same court (Blatchford, J., 
17 Blatehf. C. C. R., 66) held that thi wg r took out of the first 
claim of the reissue only so much thereof as claimed a concrete pave- 
ment made of plastic material laid in detac had blocks without inter- 
posing anything between their joints in the process of formation, 
leaving the claim to be one for such a pavement laid in detached 
blocks, when free joints are made between the blocks by interposing 
tar paper or its equivalent. 

In California Artificial Stone Paving Co. v. Perine (20 Off. Gaz., 
813), in May, 1881, in the circuit court for the district of California 
(Sawyer, J.), the defendant’s pavem nt was made by cutting the lower 
course into sections with a trowe land doing the same with the upper 
course, the upper joint being directly over the lower joint. Into the 
Opell joint in each case was loosely putsome of the x artially set mate- 

rial from the topof the laid course, answering thi purpose of tar 
724 paper, and leaving pavement weaker a the joint than in 
any other place. This was held to be an infringement. 

In the present case it is agreed that the defendant’ 
ment was constructed as follows : 

“The foundation floor, being prepared, lad strips or scantlings of 
wood, 2x 4,of sufficient length for the required Set 101 placed 1n 
position about 23 feet out from the coping and _ parall therewith. 
A composition composed of sand, gravel, and cement, made plastic 
With water, was then spread within the mould formed by the afore- 
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said secantling and rammed down so to come within } inch of the 
scantling. Then a finer COUFSEC, composed of fine sand and Port- 
land eement, about half and half, made plastic with water, was 
floated over the coarse material and smoothed over or struck off 
with astraight edge. The block or section was then allowed to set. 
After becoming sufficiently hardened the seantling was removed 
from the outer edge of the block to about the Salhie distance and 
po oe alle | with ft he outer edge oft the complet ted ly | oeck., and the second 
blocs iy section formed of coarse mate Vii al. thi Same as the first, 
after which a cutting trowel was drawn across and through the 
coarse material, along the line of the completed block, and the fine 
upper finishing course poured in the mold on top of the seas 
i 


course material and struck off and floated with a straight edge, as 


In the first bloc kK A straight edge Was then applied between the 
two blocks or sections over the timber line and a cutting trowel 
drawn through the up . r course of fine material over the cut in the 
COMPSE material, The Ives ; of the two sections along the cut made 
by the trowel were then smoothed down with the float or trowel, 


and the rem: uUning blocks or sections of Pavel nt were formed con- 
secutively in the same way. No tar paper was placed between the 
blocks.” 
129 The only difference between this pavement and that in the 
Gunther ease appears to be that in this ease there is an open 
cut made by a trowel entirely through both coarses, the line of the 
cut in the upper course being directly over the line of the cut in 
the lower course. In the Gunther case the trowel cut was only 
through the upper course. It 1s not stated, in the admission in the 
record as to the mode of the construction of the defendant’s pave- 
ment in the present case , that any of the material from the top of 
the Upper Course Was put loosely into the joint, as in the Perine 
case, or that the joint was a tight Joint or other than an open joint ; 
yet, on the ecross-examination of the plaintiff 's expert, it 1s proved 
by the defendant that its pavement Is used as a floor In a malt 
house for the storage of malt during the process of malting, and 
that it is necessary that such a floor should have tight joints. This 
Is confusing, and it is not clear exactly what is meant by the state- 
ment, in the admission, that after the cut was made by the trowel 
through the Upper course the edges of the two sections along the 
cut were smoothed down with a float ora trowel. If this means 
that the material from the surface adjoining each edge of the eut 
Was scraped into the cut loosely and smoothed over a top of the 
cut so as to leave a plain surface over the cut, then, by the setting 
of the material in the cut, the joint was m: ade ina degree a tight 
joint, and the arrangement was the same in character as the Perine 
pavement. Insuch case there would be a comparatively tight joint 
made by a substance permanently interposed, yet t allowing 
726 the block to be substantially free, and there would be an 
Infringement of the claim of the original patent; but, inde- 
pendently of this, under a proper construction of the claim of the 
original patent and the second claim of the reissue, the interposition 
of the trowel, effecting the object which it accomplishes, although it 


'S herd 
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1s interposed only temporarily and is not left in permanently, is an 
equivalent for the tar paper, even though the joint be left open after 
the trowel is removed and be not made tight. It may be an ad- 
vantage to have a tight joint and at the same time a free joint, such 
as tar paper produces : but the substance of Schillinger’s invention 
is availed of without having the Joint tight, if it be free. The 
rT ’s expert testifies that the def fendant’s paveme tis a con- 
crete pavement formed in blocks or sections directly on the founda- 
tion on which it is to be used, the separation of the blocks bei lng 
effected by the introduction of the trowel, forming a joint along the 
line of separation, the joint controlling the cracking of th 
ment and allowing one block to be removed without material 
to tne adjacent blocks. This evidence IS not contr: idictes 
second claim of the reissue has, therefore, been infringed if Sehil- 
linger was the first inventor of what it covers. 

[t is contended that the reissued patent is invalid, because it dis- 
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cards the water-tight feature resulting from the use of tar paper, sel 
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forth in the original — that, unless the paper or its 
427 equivalent in procacmg 4 a water-tight joint Is permanently 
interposed in the joints between the blocks, the invention set 
forth in the original patent is not practiced, and that a concrete 
pavement vith a cul or open joint Is not suggest d in the original 


\ 

patent. These views are met by the consideration : 
and, to whan r extent the reissue might be he id Invalid in regard 
to a pavement not covered by its second claim, it was decided by t 
Supreme Court, at its last term, in Gage v. Herring, that the invalid- 
itv of a claim in a reissue does not Impair the validity of a claim in 
the original patent which is repeated and separately stated in the 
reissued patent. That is the presen case, and it Is unnecessary to 
determine whether the first claim of the reissue as amended DV the 
disclaimer amounts to a claim for anvthing more than 1s covered by 
the second claim of the reissue, or whether such first claim 1s invalid 
in any degree. It is not clear that tne reissue, as left by the dis- 
laimer, embraces anything of which Schillinger was not the first 
inventor. 

On the question of novelty the defendant has introduced the fol- 
lowing British patents: No. 7489, of 1837, to Claridge; No. 500, of 
ISo2, to Ches nean - No. 2659, of 1855, to Coignet: No. 771, of 1896, 
to de la Hat is: No. 7991, of merida to D’Hareourt, and No. 9737, 
of 1545, to z sti - and the following United States patents: No. 
o6060, July 24th, 1866, to Huestis, and No. » nD, March 14th, 1848, 

Russ. Notestimony isintroduced by the defendant to point 
f° 


a 


128 out wherein anv oft ae patents are supposed to bear on the 
invention of Schillinger; but the plaintiff has produced ev1- 
denee tO show that pone ot therm anticipate his invention. Phe 


Cla ridg re age ment 1s not a concrete pavement and is not formed in 
detachable blocks. The Chesnean pavement is formed of a com- 
pound which is not such a er » as that of Sch ilinger. It is not 
composed of blocks made detachable to control the line of cracking, 


but sections of the pavement are set In frames and remiovabl\ lIj- 


serted in the surrounding pavement, so as to allow access to gas and 


ee ee 
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water pipes. In the Coignet patent there 1s not shown a concrete 
pavement made in detachable blocks in the manner described in 
Schillinger’s patent. In the de la Haichois patent there is no pave- 
ment formed in detachable blocks by joints. In the D’Harcourt 
patent there is nothing to indicate that one section can be removed 
without disturbing the adjacent sections. In the Austin patent the 
pavement is made of wooden blocks, with intervals of an inch and 
a half in width filled with cement or conerete. The Huestis patent 
does not show a wearing surface of concrete or a concrete pavement 
formed in detachable blocks by joints. The Russ pate nt shows a 
concrete foundation for a stone pavement without joints and having 
mee le panels, consisting of frames filied with concrete, to be 
lifted out to pen access to water pipes. 

[It is further contended that as plain conerete pavements formed 

in blocks existed before there was no pr itentable invention in 

729) making a jointin them. The defect in such pavements Is 

« clearly pointed out in the original patent and repeated in the 
reissue, that where there are no free joints between the blocks they 
will not heave separately from the effects of frost and cannot be 
raised or removed separately, without injury to adjacent blocks. No 
one remedied this defect before Schillinger. His invention was 
simple, v: ae ible, and patents able. 

The pavement laid down by Brewster at Syracuse in 1841 had 
no free joints 

Reference is made to the testimony introduced from the case of Sehil- 
linger v. The Phillip Best Brewing Company, in the eastern district 
of Wisconsin. The testimony was taken in November, 1882. So 
far as if refers to prior use in Germany, not shown In apatent or 
printed publication, it was du ly object ed to in this case and must 
be excluded. As to the cement malt floor which Row laid in Balti- 
more twenty-five years ago, he shows that it was not made in sec- 
tions detachable by free joints. The testimony of Botzler as to a prior 
malt floor laid by him ns pers is too indefinite to amount to suf- 
ficient evidence to de — Al % L patent. 

The plaintiff is ent fled to a decree on the second claim of the re- 
issue for an account of profits and damages and a perpetual injunc- 
tion with costs. 


Duell & Hey, for the plaintiff; John L. King, for the defendant. 


700 UNITED STATES OF AMERICA, 
Northern District O} New York, } 
Crreuir Court CLERK’s OFFICE. 

I, Wm. 8. Doolittle, clerk of said court, do hereby certify that I 
have compared the annexed copy of decision — Schillinger vs. Green- 
way Brewing Company and the endorsements thereupon with the 
original now on file in this office, and that the same is a correct 
transeript therefrom and of the whole of said original. 

[In testimony whereof [ have caused the seal of the said court to 
be affixed, at the city of Utiea, in the said district, this 12th day of 
July, A. D. 1883. 

is 8.) W. 8. DOOLITTLE, Clerk. 
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lol United States Circuit Court, Northern District of New York. 
In Equity. 


JOHN J. SCHILLINGER 
against 
THE GREENWAY BREWING COMPANY. 
Sir: You will please take notice that application will be made 
before the Hon. Samuel Blatehford for a decree herein. at his cham- 


» 


bers, in the city of Newport, R. LL, on Monday, August 6th, 1883. 


You are herewith served with a copy of the proposed decree. 
| Yours, «ce.. DUELL & HEY. 
Nol’) toy (0) Tt 


lo J. L. King, Esq., sol’r for def’ts. 


2 Persona] service of above hereby admitted and appearance 
at the settlement of the at cree waived. 

Svracuse, Aug. 9? 1883. 

| JNO. L. KING, 


..9 . > 
ia? } f ~ Sol sg 


t ' ? 


Ata special term of the cireuit court of the Lite >) 
the northern district of New York, in the second cire 


A 


anon 


and for 
the United States court-house, in the « ity of Newport, Py TI on the 
27th day of June, 15885. 

Present: The Honorable Samuel Blatchford, } 


lL’. S. Cireuit Court. Northern District of New York. 


JoHN J. SCHILLINGER 
against 


THe GREENWAY BREWING COMPANY. 


proofs taken herein, both oral and documentary, and having been 
argued by the counsel for the respective parties hereto, now, there- 
fore, on consideration thereof, it is ordered, adjudge 
as follows, to wit: 

That the reissue letters patent No. 4564, for improvement 


i 


This cause having come on to be heard on the pleadings and 


| and deere { d 


(90 in concrete pavement, Issued to John J. Schillinger on the 
2d day of May, S71, being the letters pat nt referred to in 
the bill of complaint herein, are good and valid in law. 


That the said John J. Schillinger was the first and original! in- 


_= a : , . | — , _ . — aAnNnaAnnat at ' ; 
ventor and diseoverel of the Improvement I Conerete pavement, as 
-+ 1 . } ° , : a 4 : _ . f fsyye : : 
deseribed and claimed in said reissue letters patent No. 4564 and 
is the 


? 
and that the comMmplalnant 


i 


the specification annexed thereto, 
exclusive owner of said letters patent. 

That the Greenway Brewing Company, defendant herein, has 1n- 
fringed the foregoing reissue letters patent and upon the exelt 
rights of the complainant, as set forth 
making and using the improved concrete pavement, as charged In 


the bill of complaint. 
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iY) the bill 0 complaint, bv 
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It is further ordered. adjudged, and decreed that the complainant 


do recover of the defendant the profits, cans, and advantages which 
‘C] made or which have accrued to 


we 
el 

_ 
— 


the said defendant heas I 
it from the said infringement of the reissue letters patent, as charged 
in the bill of COMplall herein, sinee the 2d day of May, S71. 

{ 6) brtrrcdaone do and at creed that the compli i1n: int 


, 


recover of tl t his costs, charges, and disbursements In 
this suit, to be taxed. 
[tis further ordered that it be referred to Daniel F. Gott, Iesq., one of 
ters is court, residing at Svracuse, N. Y., to 
jot WV (ov aseert un) cll ( take and state to the court ah account of 
number of feet or amount of concrete pavement which 
has by en manufactured, used, Or sold by the said de le nda it, and als 
the TulNs, profits, and advantages which it. the sald di fendant, has 
receiv@d or which have arisen or accrued to it since the 2d day of 
May, IS/1, from) infringe cy the sald exclusive right of this COolnl- 
lainant by such making, using, or selling of the improvement in 
concrete pavement patented in the reissue letters patent set forth in 


aint hie rely 


the bill of comp 
And it is further ordered, adjudged, and decreed that t 


J 


he COM - 


plainant, on such accounting, have the right to cause an examina- 
tion of the defendant and its officers and agents ore tenus or other- 
wise, and also the production of the books, vouchers, and documents 
of said defendant, and that its officers, agents, and servants attend 


for sueh pu Post before such master from time to time as said master 


| ed, and decreed that a perpetual In- 
junction be issued in this suit against said defendant, restraining it, 
its officers, agents, and employés, from making, using, selling, or in 
any Way disposi Yr Ol any eonecrete pavement containing the Inven- 
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suant to praver of the DOltil ol COMPpalhe. 


SAML BLATCHFORD. 


jood Complainants’ record in Schillinger vs. Gunther and brief 
of complainants: counsel in above Cases, In words and figures 

as fo lows >v 

— : “a _ ) _ hg ; : ‘ 

(3006 In the Cireuit Court of the United States, Southern District of 


New York In equity. 


— 


rsy% | | } , } . Tv ° 4 
lo the honorabl the Judages ol the circuit court of the United States 
for the southern distriet of New York ° . 


John J. Sehillinger, residing and doine business at the city of 
New York anda eitizen of the State = New York, brings t his his 
bill of complaint against [lermann A. Gunther and Helena Wulfing, 
defe ee residing at the city of Now York, in said southern dis- 
trict of -y rk. pee citizens ot the S fat te of New York. and now 
or “tg raha business In the said eitv of New York, as your orator 
is informed and believes, under the name or style of “ Herm. A. 

ither Co.” 
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_And thereupon your orator complains and. says, upon informa- 
tion and belief, that heretofore and before the lth day of July, 1870, 
vour orator, being then a citizen of the United States, was the first 
and original inventor and discoverer of a certain new and useful 
Improvement in concrete pavements, described in letters patent 
dated July 19th, 1870, hereinafter mentioned, and which was _ not 
known or used by others prior to his invention thereof, and which 
was not, and had not been at the time of his application for letters 
patent therefor, as hereinafter mentioned, in public use or on sale 
with his consent and allowance, contrary to the provisions of the 
statute of the United States in such case made and provided 

That your orator, being so as aforesaid the first and original in- 
ventor and discoverer of the said improvement, and being a citizen 
of the United States, and being desirous to obtain an exclusive prop- 
erty in said invention or improvement within and for the United 
States, did, on the 19th day of July, 1870, upon due application 
therefor, and having in all things complied with the conditions and 
requirements of theacts of Congress in such case made and provided, 
obtain letters patent of the United States for said invention or im- 
provement, in due form of law, under the seal of the Patent Office 
of the United States, signed by the Secretary of the Interior and 
countersigned by the Commissioner of Patents, bearing date the said 

19th day of July, 1870, and numbered 105,599, which said 
7d.c letters patent are now remaining of record in the Patent 

Office of the United States, by which said letters patent there 
was granted and secured or. intended to be granted and secured to 
your orator, his executors, administrators, or assigns, for 
of seventeen years from the said 19th day of July, 1870, the ful 
exclusive right and liberty of making, using, and vending to others 
to be used, the said invention or lmprovem: nid | 
ters patent, and by virtue thereot your orator became and was the 
sole owner of all the rights and privileges granted and secured or 


. } } ' 

Intended to be granted and secured Ih and DV Salad ietters pal U. 
And your orator further shows unto your honors that he, hav- 

ing for good and lawful eause, after the issuing of the said letters 


patent as aforesaid, surrendered the same to the Commiuissioner of 


Patents, and having made due application therefor, and having in 
all things complied with the requirements and conditions of the acts 


of Congress 1n such case nade and provided, did, on the 2nd day of 
May, 1871, obtain new letters patent, numbered 4564 of reissued 
letters patent, for the same invention, on a corrected specification, 
for the residue of the said term of seventeen years from the 19th day 
of July, 1870, which said reissued letters patent were issued in due 
form of law, under the seal of the Patent Office of the United States, 
signed by the Secretary of the Interior and countersigned by the 
Commissioner of Patents, bearing date the said 2nd day of May, 
1871, and numbered 4364 of reissued letters patent, and which said 
reissued letters patent are now remaining of record in the Patent 
Oftice of the United States, as by sald letters patent or a duly au- 
thenticated copy thereof, in court ready to be produced, will fully 


and at large appear. 
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And your orator further shows that by reason of the said reissued 
letters patent your orator has been ever since the issuing thereof as 
aforesaid and is exclusively entitled to use, exercise, and enjoy all 
the exclusive rights, privileges, profits, and advantages granted and 
secured or intended to be oranted and secured in and by sald re- 
issued letters patent for and during the term of years in said _ re- 
issued letter S patent mentioned. 

And your orator further shows unto your honors that the said in- 
vention or discovery so — as aforesaid unto your orator 
very valuable and useful to the public, and that the same has | 

xtensively introduced into public use, and that the public hav 
sonia acquiesced in vor orator’s exe! 


sive right tO the same, 
and your orator would, but f 


rthe w PONT acts of the sald defend- 

ants and others acting in concert with them, have made large ¢ 
and profits from the manufacture, use, and sale of the said inven 
tion which he has been and is now hindered from making by reason 
of said wrongful acts of the said defendants 
And your orator further shows unto your honors th: 
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h day of December, 1870, 


‘sald company 
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by an instrument in writing bearing date the Sth day of October. 
Lot.) 1] _e. eal ee en ; ee co 
| Zer sold. assigned, and transferred to vour orator all the right ol 
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a. 2) oe | me . as ; 
reissued patent, and all thell ioht to use the said patented i1mprove- 
| 


. ' } ‘ . , } } ’ ‘ 1 

in the said eounties of New York and Westehester. and 
|| | } , i ] — } : ] 

Hii the Clatths, Gemanads, and rig! 


ment 


also 


antian ae en = 2 a 
Sof aetion Of salad coInpany [ol 


—— 


damages Will@h Nad APTISehl OF a agvgalbst any 
' » ‘ . hy ] — ; ste +} _—— . ct 1? - 7 
person o1 persons Who had nirineer Lhe same lh Salad counties o 
: + , ’ " " . | 

New York or Westchester, which luly reeorde 
» i}, . 4 | # eo } ’ 4 : 5 . ras ‘ ‘> cy . 
1}) the Patent (iliee of the | hited St 1! Liber '¢. ; ee | 
ray. > . ™ , y ct } = ¢> } ; . ’ 
lransfers of Patents, on the Sth day f Novem er, 1S72. as by said 
Instrument in Writing or adulv auti 


with the certificate of 


‘ 
i 
’ 
i 


— 
a 
as 
a) 

~ 
~—>- 

et 
~ 
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py thereof, together 
nye thereof and by said lice) 
copy thereof, here in court rea 
large appear. 

And your orator secs that by virtu 


i 
_ S. as : -_ eee vee - P _ & ° 
and now is the sole owne -of and exclu sively entitled in said counties 
° - } j I j 5 ? » | 
yf New York and Westchester toali the right | privileges granted 
' ] - a ] , } . ] . ° 
and secured or intended to be granted and secured in and by 


: ' ¢ ’ , +) ,* } :7 | peg & + } - . : | : } ] 
sald letters patent reissue No. 4564 and to all damages whieh had 
aecrued LO sald COMPA irow the Iniringement ot sak 
said counties of New York 


a 
pew 
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— 
at 
—s 
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And your orator further shows unto your honors that your orator. 
ifter the grant of said reissued letters patent to him, finding that the 
Portland Stone Company, a corporation created and organized under 
and by virtue of the laws of the United States and having its 
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“habitat” in the District of Columbia, was infringing said letters 
patent, commenced a suit in equity in the supreme court of the said 
District of Columbia against the said Portland Stone Company to 
restrain 1t from violating and infringing the rights of your orator 
under said letters patent, in which said suit your orator prayed, 
among other things, that the said Portland Stone Company might 
be restrained by order and 1] JuNnctION from said last-imentioned 
court from laying or causing to be laid within the said District of 
Columbia the pavement described in said letters patent, a certified 
copy whereof was annexed to the bill of complaint In said suit and 
made part thereof; that the said Portland Stone ¢ ompany duly ap- 
peared, by its president, in said suit and duly filed an answer therein, 
in which the said Portland Stone —- any denied that your orator 
was the first and original inventor liscoverer of the Improvement 
described in said letters patent, veoh that the said Improve ment had 
been made known to vour orator by one Charles J. Bandman 
fove inthe year 1869, and that the said improvement, was known 
to and was in use by the ancient Egyptiansand Romans, and 
that the same had been in use since the year 1863 in all 


( 
+ | 


pai cities of Germany and France, and that the same had_ been fre- 
quently patented in England and deseribed in the public books and 
printed pamphlets of that count ‘y that the said suit came on to be 
heard on bill, at — and testimony, on or about the 50th day of 
December, IS71, before the sat Supreme coul yt tl District of Co- 


7 
lumbia, and thereupon the said court, on the 30th day of December 
UMmDia, and henupen Lne sald Court, On the oVth Gay Ol ecenbver, 
— | i ’ ; . » F T > st . ] 4 . ’ . 7 & . os ' ' ’ 
1871, decided against the said Portland Stone Company In said sult, 
and oranted and decreed an injunction asprayed for 1n your orators 
° -1) —. Rees = pie poe ] . P — as : 
sald bill Of complaint therein, and vour orator shows thata ¢ py O] 
rh = r . | 9 : : . ; >>} , rr} »L 
rat certified COP ol the deeree therein 1s hereto annexed, marked 
| 24 


And your Orator avers and claims that by the ator said suit in 
equity against the said Portland Stone Company the validity of 
vour orator’s said letters patent No. 4564 and the novelty and 
utility of the invention patented in and by the same are fully estab- 
lished and settled. 

And your orator fur oe unto your honors, upon information 
and belief, that the said defendants, Hermann A. Gunther and 
Helena Wilfing, well nie th he rights and 
privileges secured unto vour orator, and 1n order to de 
the profits, benefits, and advantages which might and 
would have accrued to him, at the city of New York and elsewhere, 
and within the said southern district of New York, and without the 
license or permission of your orator, have, since the second day of 
May, 1871, and at divers times sin 
mence of this suit, unlawfully and wrong- 
made, sold or caused to be sold, used or caused to be used, concrete 


—" 
- 
— 
=—w 
— 
jf 
a 
- 
— 
an 


win iin = , 
rive ftililhh Ol 


( otherwise 


et 


pavement containing the said invention or discovery and Improve- 
’ . . } p } , c y seine ] ~— ? , 
ments, or substantial or material parts thereof, described and pat- 


ented in said reissued letters patent number 4564, the exciusive 


right to which is secured to your-orator, as hereinbefore set forth, 
- 7 - »f. ] | = +> : -y? | } + | ( ] ; ? 
and which said unlawful making, use, and sale by the defendan 
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40d SCHI DULE A. 
In the Supreme Court of the District of Columbia, this 30th day of 


December, 1871. 


Us. -Equity No. 2464. 
PORTLAND STONE CoMPANy. } 


te 
This cause coming on to be heard on bill, answer, and testimony, 
it is, this thirtieth day of December, A. D. 1871, by the court ordered, 
adjudged, and decreed that the injunction perpetually restraining 
defendant from laying or causing to be laid the patented pavement 
described in complainant’s bill of complaint, prayed for in said bill 
of complaint, be, and the same Is hereby, granted. 
by the court: 
A. WY LIK. 
a 
| hereby Ci rtify that the above 1s a true COPY ot the decree this 
day Diss | in the above entith d Cause, 
ia Rn. J. MEIGS, 
Clerk of Court. 
R. J. MEIGS, Jr.. 
A sf ( Le rk. 
. ciel 
(Replication { iin usual form 
739 United States Cireuit Court, Southern District of New York. 
In equity. 
JouN J. SCHILLINGER 
lferMANN A. GuNTHER and HenenA WUZLFING. 
Depositions of witnesses taken for final hearing on the part of the 
complainant by Kk. E. Stillwell, examiner. 
TurEspay, Jay 20, 1875. 
Present Jd. Vay Santvoord. eounse!l for complainant : A. V. 
Briesen, counsel for defendants. 
a 


Counsel for complainant offers in evidence letters patent of the 
United States reissue No. 4364, bearing date May 2, 1871, granted 
tO complainant, John J. Sehillinger, for an improvem nt in concrete 
pavements, being a reissue of original letters patent granted to 
him July 19, 1870, No. 105,599, and the same is marked “ Com- 
plainant’s exhibit A, R. E. S., exami er,” and by eonsent of coun- 
sel for both parties a e hed f said reissued patent Is sub- 


t 
stituted : 


~~ 
- 
—) 
- 
“ 
‘ 
= 
~ 
— = 


| 


' \ f . ?) y rer ‘ ? > | wi a, : oe ‘ , , os ~ 
Counsel for cOMplaimant aiso otters mn evidence an exemplified 


eadings 1n a certain cause brought by said complain- 


COpy of the J) 
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antin the supreme court of the District of Columbia against the 
Portland Stone Co. and of the decree granted therein on final bear- 
Ing, and the same is marked “ Complainant’s Exhibit . te 
examiner.” 

Also the certified copy of the same decree, a copy of which certi 
fied copy is annexed to the bill of complaint herein and called 
‘Schedule A,” and the same is marked “ Complainant’s Exhibit C, 
R. Ie. S., examiner.” 


740 A. FABerR pu Faur, being dulv sworn as a witness on the 
part of complainant, depose s and Says. 


*; 


Q. 1. What is your name, age, residence, and occupation 
A. A. Faber du Faur; Iam 47 vears of age; residence, Newark, 
N. J.; occupation, engineer and metallurgist ; office, No. 90 Broad- 
way, New York. 
(). 2. Have you been accustomed to act as expert in patent causes; 


and, if vea. for how lone and to what extent 


—~ 
= 


A. | have, for the last five years, been e rave d as xpert In a con- 
siderable number of patent causes. 
(). 5. Have vou read and examined complainant’s patent rei 
No. 4364, exhibit A; and, 1f yvea,do you understand what invention 
is therein deseribed ? 

A. I have read and examined complainant’s patent reissue No. 
Sirs and | belt ve fj unde rstand the Invention deseribed Lbere 1. 

(). 4. Please state what, as you understand it, is the invention de- 
scribed therein. 


ren ° > ™ . . 
: ’ ’ , . > " ov? 1?» +, . >) , _¢ . ' . 2 
A. this Invention refers to certain Improvements In concrete 
. . . | : * ¥ 
‘ y } r : . } . ©} ’ "ty 1 ) t P , I « 17} \ ¢ ’ Watilet. ‘> TL 
pavement, and consists In a certain method OF lavineg conerete pave- 
} ; 

ment in sections on the spot, So that eat h section can be taken up 

é — ny 4 , yo ee | . | 
and relaid without qdisturbving the adyjoInInge sections, and SO as to 

; «/ ‘ 
a |] tla rerpal bl f reat ty ry ti t} f tf f f 
aiiow Live several PhOCKS {) peave Sepal atti y ii TY) Liit os OE ™" €)] ile = 4 
In forming the bioeks on the ground the inventor plaees tar paper 
. : ] } . : } r ‘ e 
7 Tey 1 . es he . + + if , a | 6. 7 " » ; 
O] Its equivaient between the lOoIntsS——-thhat IS to Say, aiter some Ol 
o . 

i 1] | } ‘} ? 7 ’ ) 7«)Yy° myo? 1” cy? + | }* pyr | ’ ‘ 1s | 
Lhe DIOCKS have been Torme: lar paper OF OLNner SUTtTAaADIC nNaterial 
. , ’ , ’ y 7 } ‘ 

' + » ‘ >. 7 , . ' , ; es) 
Is placed agalnst the maces: aadqjyolnlng tie new DLiOCKS Lo be formed 
: S a> TT - } . . ° ye i . —— aa] 
before the conerete Is filled 1}). As the tar paper or other sultabie 
i i 


3 : | : lack alr v7 . 1 ty boint 
material does not adhere to the block already formed LWO acc jolning 


blocks are prevent d from firmly unItInY, leaving them free to vield 
to the action of frost. After the blocks have been formed in this 
Way the tar paper or other sult: ble mater! | might be taken out 
in which case the joints would soon fill up with sand or dust, still 


] sf : 1] —- stall = 
lePaVINY the blocks detached from each othe 

’ - } } ) 

(). wo. Do VOU KHOW the qaelendant llermann \. Gunthe hel 


present? And, if you do, please state when and under what circuim- 
stances you first met hin. 

A. To the best of my knowledge I saw the defendant, Hlermann 
A. Gunther, for the first time on October 50, 1871, in 57th = stree 
in this city, where he had men employed putting down pavement 
on the sidewalk. I fix the date from a memoran: ) 
which he gave to me at that time. 


1m) ON a Circular 
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741 (). 6. Will you please produce that circular, to be made an 


exhibit in this cause * 


A. I produce it. 


} 


Counsel for complainant offers in evidence the circular produced 
by the witness, and it is marked “Complainant’s exhibit D, R. E. 
S., Ex’r.” 

(). 7. What memorandum on the circular, Exhibit D, do you 
refer to’ And state who made such memorandum, if you know. 

A. I refer toa memorandum in pencil made by me on the back 
of the circular at that time: it reads as follows: “40 cents per foot, 
Oct. 30, 1871: about 9 a. m. spoke to Mr. Gunthi 2 received 
circular from him.” 

(). 8. Did you at that time have a conversation with Mr. Gunther 
concerning the pavement of which you sav he had meh putting 
If yea, please state what that con- 
versation Was, as near as you can recollect It. 

A. I had a eonversation with Mr. Gunther, but [I do not now ree- 
olleet tHe details of the same. I know that he gave me the price 
of the pavement, that he spoke about Mr. Schillinger having sent 
people there to examine it, and that he was working under a patent 
of his own. 

(). 9. Please « 


K° 


*; 


P = 
down the same on the sidewalk 


—— 
j 


eribe the pavement which you say he had men 
putting down 

A. The lows r part of the pavement consisted of conerete blocks 
with tin-foil interposed between the Joints. The top dressing was 


made in smaller divisions than the bottom part and formed with 
ee ee tt — a 1) oe 
open joints, which were afterwards filled out with some substance, 


] 


asphaltum, I believe, but I would not swear as to its being asphal- 
tum. 

(). 10. How extensive was the pavement which you saw in 57th 
street on the oecasion you have mentioned ? 

A. After the length of time which has elapsed since I saw it I 
could not give the exact extent. It formed a very broad sidewalk, 
and to the best of my recollection for the width of one lot in 57th 
street, 

Q. 11. State how the pavement in 57th street, of which vou have 
said that Mr. Gunther had men employed putting it down, com- 
pares In respect to similarity or dissimilarity with the invention de- 


scribed in complainant's patent, Exhibit A, and give your reasons 
for any opinion you may express 

A. The pavement referred to laid down in 57th street is substan- 
tially the same as the Invention described in complainant’s patent, 


tin-foil being merely substituted for tar paper, and this I consider 


suitable material or the equival nt for the tar paper referred to in 
complainant's patent. The tin-foil is arranged between ad- 


742 yolning bloeks of conerete laid in detuched blocks or sections: 
Lhe Lop dr SsInYy Is also laid 11) detached bloeks or sections, 
formed with « ) Joints, which are afterwards filled up. 

(). 12. State whether or not the filling placed between the sections 


of the Lop dressing was of such a character as to permit the several 


»} ¢ 


+} 
i 
| 
A 
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sections to be raised or removed separately without injury to the ad- 
jacent sections or blocks. 


(Objected to as leading.) 


A. I am under the impression that it is; but, not having seen the 
pavement since the time referred to, | can t state positively whether 
It practically answered this purpose. | 

(). ls. State in what condition the material was of which the lower 
part and the top dressing of the said pavement in o7th street Was 
made, as to the consistency thereof. 

A. The lower part was made of coarse material, while the up 
part Was made Ol finer material and in ditt 
of my recollection it did not differ in consistency from the material 
used for similar pavement at other places. 

(J. 14. Were the several sections or blocks composed of material 
ina soft and plastic state or ina hard state ? 


} ri% } : 
erent COLOTS. l‘o the best 


(Objeeted to as indefinite.) 


A. To the best of my recollection the lower part was already Set, 
7 

and only the top dressing being put on while I was there, strips of 
flat iron being interposed between the blocks already formed and 
those to be formed, part of the top dressing being, of course, already 
) 
Q. 15. Do you know who composes the “ Co.” in the firm “ Her- 

mann A. Gunther & Co.,” named in the circular, Exhibit D? 


A. | do not. 


Cross-examined by A. V. BRIESEN, Esq., counsel for defend- 
ants: 


X Q. 16. Have you examined the letters patent No. 105,599, of 
July 19, 1870, of which the patent, Exhibit A, is a reissue? 


Objected LO because that patent 1s not in evidence and bie ques- 
tion 1s not a proper one on cross-examination of tl 
such patent having been enquired about or replied to by the wit- 
ness on his direct examination. 


f 
j 
/ 


A. [ have seen it. but | could not say that | have carefully CxX- 
analned it. 


Xx (). ¥e Will you please point out in Lie pa 
passage or passages which you have interpreted “ tar paper or othe 
. suitable material.” 
749 A. I quote from the specification, “between the Joints of 


the adjacent blocks are placed strips, 6, of tar paper or other 
suitable material, in the following manner.” 


Counsel for defendants offers in evidence a certified copy of let- 
ters patent No. 105.599, issued to John J. Schillinger on the 9th of 
July, 1870, and the same is marked “ Defendants’ Exhibit No. 1, R 
K. S., Ex’r.” 

Counsel for complainant objects to and protests against the offer- 


ing in evidence on the part of the defendants of said certified copy, 
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newly mixed concrete or cement is placed in contact with cement 
or concrete that has already set adhesion of the two surfaces will not 
and never — take place ¢ 

A. I do not consider this altegether correct, particularly where 
the surfaces are rough, and the fresh material may by ramming be 
forced into spaces in the material that is set or partially Set. 

X @. 24. Is it vour opinion, then, that the surfaces are rough, 
though the mass has been formed in molds, as described in the pat- 


ent, Exhibit A? 


A. ‘The surfaces that I have seen were not smooth, owing to the 


i 
A 
} 
z 
‘ 


coarseness of the material employe 

XQ. 25. What material ? 

A. The materials described in Exhibit A, “one part, by measure, 
of cement; one part, by measure, of sand, and from three to six 
parts, by measure, of gravel, with sufficient water to render the 
mixture plastic.” 

X Q. 26. Where have you seen such material with rough sur- 
faces f , 

A. I have seen such pavement laid near the city hall in ¢ | 
alsoin Harlem: I believe it was 124th street: also near Fifth ave- 
hue, near Both street, at the Wort! 
latter places they appeared LO bi of thi Opinion that the fresh con- 
crete would adhere to that already set, to preve nt which they painted 
the surfaees with oll Or similar substances 

Latter part of answer objected to by defendants’ counsel as hear- 
ay. 


. ~— rr . f° P ’ ? i - . 
X Q. 27. The surface of the chequered cement pavement in the 
s A 


city-hall park in this city appears to be quite smooth, does it not? 
A. The surfaces I was referring to are not now exposed. ‘The top 


. | 


surface, which can now be seen, received an extra top dressing so as 
to make it smoother. 
745 xX (). 2. W hat do you mean by LOp are ssing—a Lint 
material different from that of the basi 
A. A finer material. 
X Q. 29. Do you find any reference to or mention of such top dress- 
Ing of finer materials in complainan | 
A. Not more than the following: “ But I do not confine myself 
to any definite proportions or materials for making the concrete 
composition.” 
», 4 (). J), Then, if the blocks were entire ly formed of the fine ma- 
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terial which you observed on the surface of the pave nt in the 
city-hall park, would their edges, if formed against moulds in the 


** 


usual manner, still be rough, in your opinion 

A. They would be smoother in proportion to the fineness of the 
material, but they would not be perfectly smooth surfaces. 

X (J. ol. Why not, if the moulds are smooth and the material is 
rammed as you have described ? 

A. I have never seen a perfectly smooth surface made by such a 
process. I have myself done a good deal of moulding with fine sand 
where the surfaces would never come out perfectly smooth. 
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xX (). 02. Do you know that the finest castings of metal are formed 
in) and derive their shape from sand t 

They are formed in sand, but after the pattern has been taken 

out for the first time the sand is dusted either by fine charcoal dust 

or by chareoal dust and })! lumbago, Or sometimes With lime dust. the 

pattern then replaced, and the mould ticht ly ramined again. Some- 


times also the sand mould receives a wash of plum bago and is then 


dried. 


Adjourned to 21st inst., at 1] 


WepNeESDAY, May 21st, 1S75—11 
Present: (ounsel as before. 


Continuation of the cross-examination of A. FaBer pu aur: 
X Q. 33. Do you not know that most Iron castings are made in 


sand direct without dusting the sand with charcoal, plum bago, lime 
dust, or other matter? 
A. Ordinary castings, 
he. > , " . } } : 
XN @. 54. Is the surface of such castings made in sand about as 


| 
~*~ } r } ‘ + | ) rats oO f + | }) f red ‘ TEM t } , of y al] 
smooth as the surtace of the ¢ leq uerers paveln Ib «lt UE CL Mall 


pal a 


Objected to as irrelevant and immaterial 


but not t the finest eastli 1OsS. 


*) 


A. Generally smoother than the surfaces of the s1qaes of the 
~ > 2. } rat 4 — +> ‘ . + | > , ‘ 
L460 DLOG@KS. re gi vi 2) the pavement near the ety hall 

' 
may vbave at » pe rhi Ups, been smoother bball rough Cast- 


Ings, owing to the mi ied f finishing it off. 

X Q. 35. According to your interpretation of the reissued patent, 
exhibit A, the same contains mention that the tar pete Mig be 
taken out after the blocks had been formed. Can you, as an engineer 
and mechanical expert, Indicate a practicable m thod- for so remov- 
Ing the tar paper from between two pressed blocks of cement, to one 
of which it adheres, as described in said patent ? 

A. I did not state that the patent contained mention that the 


paper might be taken out. I only stated that I so understood the 
meaning of omitting the t: ir paper in the finished article. The 
tar paper must not m Raced adhere to the blocks formed against 
it, and by loosening it at the proper time I cannot see why it could 


t 


not be taken out or why an equivalent material could not. be re- 
moved, leaving, after removal, blocks without anvthing interposed 
between their joints. 

| 


X Q. 36. Which would be the proper time for so loosening the 


papel 
A. A practical workman would soon find this out. It would be 
ifter the concrete has stiffness enough to preserve its shape without 


| . ’ , , } , } ; e , 
being too much hardened. although with stiffer materials of a 
prop r form it mav bi qaone even late r: 
.). 37. How d Tons 1 : 
U. 37, ow do vou think eould the person who was to with- 
aie 


draw the paper from between the blocks take hold of it’ 
A. He would have to allow the tar paper to project, folding it 


Prt 


| 
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over when forming the block, Using a straight edge for finishing, 
with a proper allowance for the tar paper folded over. 

A Q. 58. Does the diagram of Exhibit A so represent the tar 
paper projecting or folded * 

A. It does not. 

XN Q. 59. If the tar paper were to be removed from between two 
blocks before the same had become entirely hardened would not, in 
your opinion, the moist tar paper be inevitably torn during such 

tempted removal ? 

A. | am not aware that tar Paper absorbs moisture very | fast, but 
I do not deny that there is a possibility that tar paper might be 
torn in pulling it out. 

X @. 40. Did you ever examine the condition of the tar paper 
while the same was placed in contact with the moist. surfaces of 
econerete blocks? 

A. I have examined the tar paper which they used at Harlem, I 
believe at 124th stre t. where “ was placed on the Lop of the blocks 


+) 


in finishing it off and in contact with the wet cement. 
X Q. 41. Was only one side. of the ssn in contact with the 


*) 


cement 
A. Not exactly, because there was cement sometimes on the 
‘ee which passed over the upper side of the paper. 


straight « fe 
747 . (). 42. You mean a grain or two of cement might have 
drop ped upon the paper, do vou ? 
A. On the cor htraryv,a eonsiderabl » quantity, as in finishing off the 
surface the ‘eC Is alwavs some ot the material move ibout by the 
SU] voht eds c. and would hece ssarily come 1n contaet with the LOp 


surface of the tar paper. 
X Q. 48. In what condition did you find such paper ? 
A. Apparently in good condition, in which it was used over and 


14. Was it moist? 
didn't make a chemic: 
have lost its stre ns oth. 

X Q. 45. Can you only ascertain whether or not paper is moist by 
making a chemieal test ? 

A. I can ascertain with ordinary paper without chemical test, but 
vith tar paper it is different. | 

X (. 46. Did you touch some of that paper with your fingers 

A. I did. 

X @. 47. Did you ascertain whether the cement beneath the 
paper was moist ? 

A. I saw that near the edge it came in contact with wet cement 
on both sides. 

X (). LS. When you touched the paper which side of it did you 
toueh ? 

A. | believe that | touched both sides, but am not willing to 


, 7 -¥ ; . ? } - ] P . 
swear to such qdetalis., 1s more thana year Nas es Since have 
been to the place in question, and : s I] liad 1 vade it a particular 


object to examine into the naan of that t tar pap | 
X Q. 49. Was the paper moist when you touched it 
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A. I can’t state positively; all I can recollect is that the edge 
of the pape ‘s LPP are a LO he it) coQod eondition and Was repeatedly 


( 


X Q. 50. What induced you to speak to Mr. Gunther in October, 


the pavement at the request of Mr. 


Schillinger, and I wanted to find out by whom the pavement was 
} 

made. 
X &. 51. Did vou tell Mr. Gunther that vou went there at the 


Che : ‘ 
4 et ‘) 
request 3) \Ir. sSchiinger ! 


4 rt | ot ‘ si ' | e : 
’ } j 4] ; : : } } i‘ 
A. I made inquiries about the pavement, and l am under the 
> . x 4 , 7 _ . ? . sh 
impression that I gav Vir. Gunther mv eard, but Iam not certain 


X Q.53. Did you intimate to Mr. Gunther that you were 11] 


‘) 


to employ him to lay pavements in front of your house 
A. I did not, to the best of my recolleetion. I asked him 
748. = about the cost of it, but I certainly did not say that I would 
& . " 
ay likely Lf mMmploy him 
X Q. 54. What pretext did you make for asking the cost of his 


A. | don’t reeollect that | made any pretext. It is such a long 
‘ . . 1} 
Lime now sine the eonversation oceurred that could not Posli- 
; ; | _ ; eo ~ ¥ 

v state what I said. and [ ean only say that it is a rule 


never to sav anything mn such ease, or In any ease, but what is 


‘ a Lt 
deseribes that the tal Paper Oo othe suitable material might be taken 
. } , » Y¢« 
out after thre LI ckS have been formed 7? 


A. I gave this as my construction of the specification and have 
given my reasons for such construction. A man may be mistaken 
In hisopinion without being untruthful, but when referring to my con- 

r. Gunther I was referring tostatements of facets and 

not of opinion. | may eo rhaps have said that should like to have 

pavementor similar pavement in front of the house where I live, 

and if I should have stated that it was true at the time and 1s still 

true. I have several times inquired about the price; have also 
asked Mr. Sehillinger about it 

X Q. 06. You have stated that in the pavement which you saw 
In O7th street, under process of construction, the top dressing was 


In in 


versation with M 


made in smaller divisions than the bottom part. Please « xpla 
what respect the top dressing was in smaller divisions. 

A. To the best of mv recollection. the squares formed by the 
Joints were smaller for the top dressing than for the lower p; 
the pavement 


XN Q. 957. Between what avenues was that pavement in 57th 


ao 
—s 
© 
nee 
a 
a 
— 


A As W ¢ I] cis Cali re eoll Ct. if Was the northwest corner of 5XTth 
street and Lexington avenue, but | was al another place also in 
57th St., between Fifth and Madison avenue he north side 
YJ/tN Ot., velween ith ana agison avenues, on the north side, 
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near Madison where there was sim] 
prefer to examine the places again before stating und 
ich one of thetwo Mr. Gunther was at work, althou: 

believe that it was at the corner of 57th street and Lexington 


avebuge 
oe 
X Q. 58. Did you see both these places in 57th street on the sami 


} , . . 1 +t . + he 
aay or at dliterent times 


A. On the same day 


4 : } aaa ; Kn —— eo er 
p, (). ©), \\ hich one was and which was not 


4 
\ | } ] 1, t t ad +} t | } t t } } + | t 
na Ve ait <a % | Cc] i ve i} y { j Wills i ¢ j iat COTTICI!I 
. ; 
of Lexington avenu and Wri was mae processs O1 ¢ istruc- 


« 
, —>}- 
A. I believe Mr. Sehillinger 
. ‘7 } ] } : g . ] 7 
X (J. Ore: Vas LUlie pave ment which vou saw unader process Ot Con- 
4 
. . , ’ . ~ 17 
, | . ‘ . »* + the Bh 
Struction an under tne aire mn o] Nii (;unther on the sidewalk 


srea, but I am not positive about that now 
X Q. 64. Do you solemnly swear that on the pavement which 


] 7 ee j > . . 4 am 
VOU SAW under process ol] Construction I oth street. Neu York. on 
. A 
the 380th of October, 1S71, and under supervision of Mr. H. A. Gun- 
; : : , ;' 
. . ; > ; . . % <> $ . _ sary va" . \ ‘ ' 
the the Uppel qaressing’ was made 1h Sthaliier QLVISIONS than thie 
a 
lower part 
‘ ° " . ' | 
m . ‘ .> + + . ‘ P i " sy f ‘ 74) 
A. | atk) under the impress )] rnat this was the case, dul | nave 
] + 4] , 
no notes made at the time 
4 er »] > .9 a | — ; . ' ’ he ; | 
XxX (). Ow Please state Vo il KNOW] (i Oe rd he } { ; - mat oy aha not 
Vour li pressions. 
: 1} : ~~ ] | ls e¢ ° , ‘ ‘ ; } , —_ 
A. NI\ recoliection is that Lil {)i\ Sitvyiie Were Silla ie] Ciit’a LIV 
} 


sa special point. 
i | 


X (. 66. How much smaller were they 


7} 


amet 
— 
— 
a 
4 ne 
-_ 
-— 
a 
~ 


4 } } } 
+ y . ' ¢ } > } 
X Q. 67. If the upper divisions we smaller ie lowe} 
; t 5 ] ? } . t% , , , ° " ,? . 
thre JOT S ol Live LWO G ‘ 7 MLis i i Lif SSaAl ' ite U : ae . 
. +) 
Not 
, , , + 
‘ ‘ . . . ] rt , 
A. Not necessarily four squares should be for 1 correspond 
. ie a * 
ly to Oliv squ ae er \\ 
4 y } } x 
: + . + 4 ‘ , } | 
\ () 6S W ere they so formed [\waae I” Sth} < Al = 9 Ve rive 


— +) 
large ONC ! 


_ 1? : | ‘ } » fF ’ ’ . ’ 
A. [ have no positive recollection, but lthnn UNE! ne WpPressiol 
‘ 
} ; } | ‘ ? . +? t . ¥ t ) ? + | , 
Lhat Liae Uppel ALi’ LUWE Oillits U i | } COT (p57 ¢ iit 
e 
- 7 , ’ } 
{ i . 4 ‘ ‘ ‘ 
\ () H) You \\ if Of] { t) irse —\\ il boa Eile ‘J s * | LV ¢ 5 si ‘4 
‘ 
; , . ; 
+ , > ’ ‘ ? } ? 
which you have seen Mr. Gunther was tli ne having 1 r) 
a ‘ 
] F } 1] ? ] ? ? ‘ +} ; ++ ’ yt 
qgdresslng ma i@ 1) SihMailiel GIViIsSiIOnS bAl ie VOLLOTIHI Dal Wilii YOu 
s > 
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A. I have only seen Mr. Gunther at one pavement, and, to the 
my recollection, there the top dressing was in smaller dl- | 
visions than the bottom part. I wish to say in reference to my 

answer to X (). 63 that I saw considerable surface of the pavement 

1 fo. Lit of the ar use, but | don’t recolleet the exact diy iding line > 
I know that I stood with Mr. | 


best of 


between the area and the sidewal 
Guntber in front of the pavement that was being laid. 


750 irIDAY, Jay 25d, 1870 "4 
Preseli ( insel as befor 
Continuation of the cross-examination of A. FABER DU FAUR: 
X Q. 70. In answer to Q. 11 you have stated that you consider 
tin foil an equivalent of tar paper. What reason do you assifn for 
such an opinion ? 
A. al consider it an equivalent because [am of the opinion that 
it will answer the purpose of so forming the joints as to allow the 
blocks to be raised separately without affecting the blocks adjacent 
thi POLO 
m4. 78. many substance, ther os, that will allow the blocks to 
be r: aised “i pare l\ without al tect! Ne 8 blocks adjacent thereto 1S 
an equivalent, ‘n your opinion, to t th r paper, 1s it? 
A, When used in the manne viieweel ee! In reissue No. 1364—\that 
is to sav, When thin strips or thin layers of such material are placed ? 


along the edge where the next block is to be formed, the plastic 
composition then being put against the joint thus protected. 

X Q. 72. Do you find in the reissued patent, Exhibit A, anything 
stating that the tar paper should be thin or in thin layers or that 
its equivalent should be thin or in thin layers? 

A. | do hot find this f x pression, 

X (). to. Would, in Vour Opmion, the trips of flat iron which, As 
you say In answer to Q. 14, were Interpose mr between the blocks be 
equivalents of the tar paper ? , 

A. They would, because they produce the same result of sepa- 
rating the joints Ina substantially similar manner, although iron 
oe 5 — additional }) roper ties not found in tar paper. 

X Q. 74. If the iron strips were omitted would they also be equiva- 
lents of the tar paper of wu ich the reissued patent, Exhibit A, de- 


I 
| 


scribes thet 1 mav ve om tted ? 

A. If the iron strips are wae in the finished artic 
be equivalents, provided they had been used in the production of 
the finished article in the manner described in the patent. 

X Q. 75. Does not the reissued patent, Exhibit A, in the clause 
the omission of the tar paper, also describe that the 


} 
i 
i 


ethev would 


that speaks of 
blocks may be formed without interposing anything between their 


joints ? 
| A. It does. 

X Q. 76. Now, suppose the blocks were formed without inter- 
posing iron plates between their joints, would, in your opinion, the 
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tron plates thus omitted be equivalents of the tar paper also 
omitted ? 
A. If the expression “were formed” refers to the finished condi- 


tion of the article the iron plates, although omitted, mav have bee n 


} 


used as equivalents in the preparation of the article. If, however, 
the expression refers to the process of making, tk } 


len, Of course, 

something that bad not been used would not be used as an equiva- 
lent. 

iol X Q. 77. Do you find in that clause of said reissued patent 


l 
which deseribes that the tar paper may be omitted and the 
blocks formed without interposing anythin; 


, 


ie between their joints 
the words “ finished article or “ finished bloeks ” or “complet | 
article” or their synonyms ? ‘lease answer according to the facts 


you find, and not give your opinion. 

A. I do not. 

X Q. 78. Suppose the iron plate s were first put in position and 
the two blocks of cement thereafter formed on the opposite sides of 


such plate, would, 11) your opinion, the Iron piate be the equivat nt 
of the tar paper? 


Counsel for complainant objects to the question as irrelevant and 
as calling for a construction of the patent under a supposition which 
may involvea departure from the process described in the patent. 


A. It might be an equivalent toa certain extent, but such an iron 
plate would have additional prop rties through which it could be 
used in the manner referred to in the question, while tar paper could 
not be used in this manner. 

X Q. 79. Then the metal plate, put up as described in my last 
question, would, by allowing the separate removal of the blocks, 
an equivalent of the tar paper, though possessing advantages not 
found in the tar paper. Is that your opinion ? 


A. This involves a legal opinion, not expected from an expert, as 
to whether such a method would be considered as an attempt to 
evade the patent or not. | 

X Q. 80. [am not asking you about any attempt to evade the 


‘ i ‘ < 
patent, but, as you, in answer to Q. 11, have undertaken to express 
it as your opinion that tin-foil is an equivalent of tar paper, it is 
but right that you should declare what oth: r substances or things 
are equivalents of tar paper in your opinion. With this explana- 
tion | repeat A Q. 79. 


Counsel for complainant objects to the question and. to the ex- 
planation for the reason that the matter thus enquired of 1s not the 
subject of cross-examlnation, and ho such construction has bee 1} 
testified to in the direct examination, and the enquiry is therefore 
irrelevant and improper. 


A. Tin-foil cannot be used in the manner suggested in Q. 79, and 
I called it an equivalent of tar paper, but I must state again that | 
do not know whether a metal plate used in manne | 
the Q. 78, producing a concrete pavement laid in detached blocks 
or sections, but not exactly in the manner described in complain- 


rT} 
ia 


} } 
r described 


se be J. B. Vs. JOHN J. 


ant’s patent, must be 


SCHILLINGER ET 


n equivalent, be 
i 


» &. 


cause this would 


require a legal opinion as to the construction of the patent. 

X Q. 81. Does 1 he first clause of claim in the reissued patent, 
exhibit A, dese: the pavement or the mode of making it? 

752 Oljected to because the question rein ealls for a con- 

struction of the claim, which Is the subject of judicial 
interpretation and not within th ee examination of wit- 
nesses. 

Counsel for defendants replies to the above objection by stating 
that the X “. Sl does not eall for a construction, but 1n order to 
make this fact apparent to complainant’s counsel he will amend the 
question by adding thy reto as follows 

shiauen answer as to the facts you find anad not as to your opinion. 

Object tion continue d. 

A. The fact is that it describes i concrete pavement laid in de- 

tached blocks or sections, substantially in the manner shown and 
pier ery Whether the words “ substantially in the manner shown 
and deseribed ” refer to th pavement or to the mode of making it 
or to eithe r CONS Le ra matter ol] oplilon. 

82. | | veen two blocks of cement so 


zx Q. 
as to permit thei 
lent of tar paper? 


an 


noval be, 


11) 


A. I have not seen air used and | ean t se ahy Way f using it In 
the manner deseribed in the patent so as to be an equ oii nt. 

XN @. 85. Could not afte block of cement has ie placed In 
position another block be formed and placed at such a distance as 
to leave a Lary er of air betwee n the two block aha thre reby pe rimit 
their subsequent separate removal ? 

A. Certainly 

X @. 54. Would not in such case the air between the blocks an- 
swer the purpose of so forming the joints as to allow the blocks to 
be raised sv paral ly Without affeeting the adjacent blocks? 

A. ‘The air would not assist in so forming the joints. Ot _ Ineans 
would have to be employed in the formation of the blocks, the re- 
moval of which means would leave nothing but air slo the 
joints. 

XQ. S50. Then you give it as your opinion under oath and as a 


mechanieal expert that bloeks of 


formed with an air s} 
other means between such blocks. do 
A. I didn't Say that. lt wants 
this, with great 


bloek against, and 
| 


ee, but for ordinary work | think 
it would be ve ry difheult to rel vood 

X Q. 86. Would in the 
equivalent of tar paper? 


y 
UC, 


such ease 


g tora legal O 


p 


Objected to as eallin 


COnCre 


ace between the 


something 
are, 
previously formed, leaving a very small air space af 

4 4 (Ji i As i < i < { iti all Space ra Le 
this would 


ld 
cement could not be 


the previous use of 


te or 
m without 

you? 
renee air to forma 
done against the 
shrink- 


because 


<_< 


may 


not answer, 


joints 


air or the great care be the 


inion. 
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A. Neither of the two, no substance bein 
703 ~~‘ joints, the air space being simply the result of the operation 
and not the means onan’ 

X Q. $7. In answer to Q. 13 vou stated that the material used in 
the cement pavement which you saw in 57th street under process of 
construction by Mr. Gunther “ did not differ in consistenev from the 
material used for similar pavement at other places.” Do you mean 
the material of the upper or of the lower stratum of such pavement 

In O7th street? 

A. To the best of my recollection none of the material for the 
lower layer was laid in my presence, but from the appearance of the 
article Iam satisfied that it was substantially similar to what is 
used by others. The material used for the upper part appeared to 
be substantially of the same consist hey as what I saw used at other 
places. [ state again that it is now about 1{ months since I exam- 
ined this pavement and that I only examined in regard tothe mode 
of forming the joints, as I did not consider the composition of the 
material of great Importance. 

X (J. OS. If the lower layer was alr ad set when vou saw it how 
could you ascertain that bye foil was interposed between the blocks ? 

A. I saw the tin-foil sticking out and tore off some of it, which | 
showed to Mr. Van ts, and to Mr. Schillinger: also to Mr. 
Hauff. I have lost it and I don’t know what has become of It. 

X (. 89. Have vou before October, 1871, been in the employ of 
Mr. Schillinger, the complainant In this ease. 

A. I have not, with the exct ption that I believe that I acted as 
interpreter in an interfe case ) 

x — 90. Did Mr. Gunth rin the conversation with you tell you 
that he Vas working under apatentof his ownln lay ing the paver ht 


— 


oo 
- 
— 
as 
— 
oe 
om 
meee 


} ] >) 


which you saw Dim lav 
F , } | ' ‘ : 
A. He spoke about a patent, but I can’t recollect his exact words. 
| ? . . , ? — . t ] ’ '% . « _ = 
[ ee ee ee ne find it marked 


. | . : } : _ : sé . 4 + o< | . 
on the “ IWaAILK where there are large squares, llerm A. Guntner, 
; ‘ >. ,? ] - , ; . ' ] ‘> | » ] 
pat Oct. 3. 1S71.” at least I believe it was the 5d Oct. I mav add 
li this connection that the small squares are In the area | do not 


recollect whether he stated that he was there working under his 
patent 

X Q. 91. Do you recollect whether he stated that he was working 
under a patent of hisown? 

A m under the impression that he did. 

XN Q. 92. But you are not sure, are you 

A. I would not like to say positively under oath that he did 
say so. 

X Q. 95. In answer to Q.8 you did say positively and under 
oath, “I know that he gave me the price of the pavement;” “ that 
he spoke about Mr. Schillinger having sent people here to examine, 
and that he was working under a patentof his own.” Now you say 
that you would not say positively under oath that he did say so. 

Did you notconsider yourself und 
ff A. I did consider myself under oath, reserving myself the 
right to have the testimony read over again before signing “it. 
50—215 


> . ‘ 
. ? | 2 : yy « tzr’7 ory . ~, 
i@roath Whell answe shin. } 


4 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 


i 


I did not mean t 


— 


say positively that Mr. Gunther said that he was 
doing the work there done under his patent, although I am under 
the Impression that he did Say SO, but I ay) positive that he spoke 
about His patent, 

X (). 94. On re-examining the pavement In QT th street yesterday 
did you satisfy yourself at which of the two places mentioned by 
you you saw Mr. Gunther at work ? 

A. I believe now that it was in the area corner of Lexington 
aLvVvenue and JO¢th street. 


X UJ. Jo. Did vou carefully examine the area pavement yester- 
» . A 


, " . " —_—,. ’ " | 5 7 
AT AN) atictey "nw. lf Ang —— boven ts , v4 ne . re | i, 

day and satisty vourself that the Upper stratum was tala 1p mallet 
: ' . : . | a . + | 1 } ‘ 2 : ' ] ; ' 1] 3? } ] a + | .? 

Sections or DIiOcKS than the lower. or at least 1n smatiier DiocKks than 


LhOose COMPOSING the u 


A. ant 
&, 


} } ; ] } 1] 
pavement - Dut the pavement lt) the area showed SMaiter squares 
, : oe: 


' 


, ld leo 1 
lt not go into the area, and of course could not take up the 


] ’ ’ } } } } | , '? 
‘ ’ " } a | ‘oo ava: — oy 1P) l« . ry) ff 
han Live LOD O] Live DOLOCKS ON Cie AGdITOIN eb. SIUCWaLkK. Int 


ae) 
s, ’ , ae 
‘ || ; a ; + | ; + } , ; . ] " | , 
Waik, Sabllsi \ iIvsel Lhat they were no SInaiier than those Colmi- 
POsINne thie power stratum ofr sucn side Walk 
} } ? 
A lt Is 1mMpossibie to see that now without tak ne up or destroy- 
. " } ' a ’ 
Ing part OF the pavement According to my reeollection the lowe 
part of the bl hich I say ith the tin-t bet n tl lmomts 
allt 1) VWIOCKS WHICH Saw WIth tbe 1()] OCLWCeTL tlie JOLT 
..% } 
were about the size of the blocks now on the surtfaee of the sidewalk 
\ { ) {) »>? 1 ¢ ! +} f + | } \ rT ] | 1}! 
'é& e/ tw Lk; GMRvUD JI ot | Uiictti Lilt pct { I] i Vou Siu VW aid lel 
; . _ . . . . } , | . | ca 4 | : ] : 
process Of Construction must Nave been the one in the area, aoes lit 


of 


hot 


: | , 7 ; ;, ve 1 , “1 
\. | am under thi lm pression nat is so, DUT It IS alSO POSSIDIe 
s 


i ‘ 


} | ? } ; ] 
that Ib may have vpeen on the s eCWalk, and perhaps sO arranged 


i 
? j . , , | 
by ca f } ' 7 a ‘ ; . “ " " + 1 , i i > a 
that the Joints of the top dressing do not COrrespona LO the lowell 
, i ; 
*. 
FOTLIOUS 
’ , ’ ? 
‘ >} ? } ‘ 
x () S \\ IS SUCH Lhe Case 1h the pavemen you saw unaer pro- 
CeSS OT ¢ Ws Ctl We 
\ | by i] } ] | + | OT | t s7} 1?) } oti ° 
4 PAGE @ | { j 4 id] \ SL«ch vt | hci \\ te it} sie t =i ‘ Vi} t 1c] 
a } } 
the joints corresponded or not 


OCKS COMPposing 
‘ a 


— 
} } ~ 
the upper laver in the area were the same size as those composing 


the pavement, but vrooved on the surface to produce a smaller pat 


e 


Lhe top an | eat (j ix il VS. 
Y VY ' 2 ee oo? ae ee oe , tly 
XN (. 100. You would certainly have noticed this if done on partly 


done while you saw tl 


le pavement under course of construction, 
would you not 


. 7 , . ° 
A. I certainly would, and Tam sure that at that time I 
ie ———, | oe _ . : . <P? a0 409 _ 
(QO knew all about it, but it has escaped my memory during the 


2 ** + } 1 = . 1] ’ ‘ 
nineteen months elapsed sinee then, and | Only recollect what 
I then considered to be Important. 


i s 


XN Q. 101. In answer to Q. 9 you swear that in the pavement you 
saw under process of construction the top dressing was made in 


hate 


smaller divisions than the bottom part. If it should appear that in 


z 
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the area pavement mentioned by you the top dressing was not made 
in smaller divisions than the bottom part it would follow that vou 
did not see the area pavement under process of construction, would 
it not ? 
2 A. bel Vi have fully stated that I could hot positively state 
now whiie hm one if was, and, as far as know, I have only stated that. 
to the best of my recollection, the top dressing was of a smaller di 
sign. IJ have not given the matter any consideration, as I did not 
expect to be examined about it after nineteen months, and because 
+, [ know that in such patent causes respectable people generally ad- 
| mit what they make or use without trying to put great expense on 
the proof of such things 
The latter part of answer objected to bv defendants’ counsel as 
volunteered and not responsive and assuming 
Redirect 
(). 102. You have been asked in the cross-examination about a 
checkered pavement in city-hall park, or near the city hall. Do you 
know whose pavement that Is 
] ] ! . i © . a? } ° } } . 
| Obpyected to, it being weil Known that the pavement in the PUDLIC 
i H ? } } 
parks Delongs to this Cty 
) A. It is marked Schillinger’s patent, or words to that effect 
() LQ) , Do Vou recol le Lor can vou state whether thie pavelne nt 
' > e 
wa where you saw Mr. Gunther laying the pavement in Oetober, 1871. 
. at O7th street and Lexington avenue, extended in front of only one 
house or of more than one? 
A. More than one. and | have now satisfied myself that it extends 
long tive houses, or what I took to be five houses. 
(). 104. Did Mr. Gunther, in his conversation with you at 57th 
| } | . } 
street and Lexi rTton avenue, t »which vou have referred iV or OlVve 
vou to understand that he was aware or had notice of Mr. Schillin 
om rs patent 
A. I amcertain that he spoke about Mr. Schillinger or mentione 
his name. [| firmlv b ve that I understood him a the time to 
have knowledge of Schillinger’s patent, but Icould not possibly give 
the exact wor ls O} thy conversation alt this late date 
A. FABER pu FAUR. 
Subseribed and sworn to before me this 23d day of May. 1873 
P R. E. STILWELL. 
Lixcaminer, WC. 
756 NEW YoRK, TurEsbDAY, June 3rd, 1873. 
Present: Counsel as before 


PHinie Henry KRAUTH, 
ant, deposes and says 

Q. 1. What is your name; a 

A. Philip Henry Krauth; age, 40 years ; 
York ; occupation, cap manufacturer. 


Pa 
i 


; ‘ 
i 


ce, residence, a 


| sworn ior com plain- 


nd occu pation ¢ 
ly in 93rd street. 


ve 


ft 


Ne W 
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Q. 2. Are you in business alone or in company with any one; and, 
if so, with whom ? 

A. Lam in sean with Bancroft, of the firm of Bancroft & 
Krauth, 91 Prince street, New York. 

(). 3. How long “ that firm been in existence ? 

A. Since the Ist of February, 1873. 

Q.4. State whether or not you had previously carried on business 
In partnership with any other person during the preceding three 
years or any portior | thereof; and, if so, with whom. 

A. With Mrs. Helena Wulfing. 

Q. 5. Do you know Hermann A. Gunther, here present; and, if 
yea, how long have you known him ? 

A. I know Mr. Gunther; I have known him for four years. 

(). @ Where does Mr. Gunther have his office of business in this 
city ¢ 

A. He has it at 460 Broome street. 

(J. 7. State if atany time your place of business and Mr. Gunther’s 
were 1n the same building or office. If so, where was that ? 

A. qh ween 160 Broome street. 

@. 8. During in uf years 

A. It was—I can’t tell exac tly when it commenced—it was 1872 
and 1871—it was 187 | and 1872. Anyhow, it was two years. 

Q. 9. Under what style or name did Mr. Gunther carry on busi- 
ness while he was at the same number In Broome street with vou ? 
A. The firm of Gunther & Company. 

Q. 10. What business did that firm carry on? 


—" 


d- 

A. Artificial ston: —roncrete., 

Q@. 11. Did you know or understand during the time you and 
Gunther & Co. were in Broome street who composed the firm of 
Gunther & Co.? 


Objected to as framed to solicit hearsay evidence. 
A. Well, I thought it was Mr. Gunther and Mr. or Mrs. Wulfing. 
Answer objected toby counsel for defendants as hearsay or opinion. 


Q. 12. State what reason you had for so thinking; give any clr- 
cumstances which led you to that thought. 


Same objection, and as incompetent. 


iyi A. Well, Mr. Wulfing—Mr. Gunther had his office there. 
Mr. Wulfing attended to his money matters. 

Q. 1s. oye where in 460 Broome street, during the time you 
have stated, Gunther & Co. and your own firm had: their othees in 
the same building, and state whether said offices were in different 
apartments or how neal 

A. It was in the same room where our office was. 

l4. Did Mr. Wulfing, while Mrs. Helena Wulfing was your 
partner, serve in your business in behalf of Mrs Wulfing ? 


\~ 


All after the word “ business ” objected to as leading and suggestive. 


A. He did. 


* ts 7 tt <<. & Fo tres arc trrxrarer 7 oorerotrvr?rtr Fr Farrer tavrrnm aT ea 900 
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And in answer to cross-examination the witness says as follows: 


X Q. 15. How long have you been in partnership with Mrs. 
Wulfing ? 

A. I was in partnership with Mrs. Wulfing three vears. In 1869 
[ commenced with Mr. Wulfing; in 1870, I think, I commenced 
with Mrs. Wulfing. 

X Q. 16. Did Mr. Wulfing remain in the concern after Mrs. Wul- 
fing joined it? 

A. He did remain as general agent or superintendent. 
(. 17. Was he a partner then’? 

A. After she joined he was no partner. 

Xx (). 1S. Was there any other partner ; and, if so, who ‘ 
A. There was Mrs. Wilhelmina Rahmer in the business from 1869 
to the end of 1871—to the 31st of December, 187]. It commenced 
in February, 1869. 

X Q. 19. Mr. Wulfing, you say, was general agent or superintend- 
entafter Mrs. Wulfing joined the firm in 1870. Was he such agent 
or superintendent for the firm? 

A. He was. 

Xx ). <U. Then he served the entire firm, did he not ? 

A. He was general agent of the firm. 

X QQ. 21. And he did not serve in your business in behalf of Mrs. 
Wulfing alone, did he ‘ 

A. He could not have served for Mrs. Wulfing alone. He tended 
to the money affairs of our firm in our business.’ 

X QQ. 22. How many desks had Mr. Guuther at 460 Broome street 
while you were partner at the same place? 

A. Well, Mr. Wulfing had only a desk there, and he tended to both 

businesses. There was no extra desk there for Mr. Gunther. 
7095 X Q. 23. Did Mr. Gunther have any clerks there ? 
A. No. 

XQ. 24. Do you know whetier Mr. Gunther or the firm Gunther 
W& Co had any other place of business in this city at the same time 
that you were in business in Broome street ? 

A. I believe they had an office up in 86th street; besides, I don’t 
know. 

X Q. 25. Please state what business transactions were carried on 
between Mrs: Wulfing and Mr. Gunther in your presence or to your 
knowledge. 

A. They earried on the artificial stone works. 

X Q. 26. Were you ever present when Mrs. Wulfing did any busi- 
ness in relation to artificial stone works? 

A. Mrs. Wulfing never did. Mr. Wulfing always attended to 
that, as far as my knowledge goes. f 

X (). 27. If that is SO, please hear the examiner read X (). 25 and 
your answer and state whether you did not misunderstand that 
question. 

A. | said that it happened the same as in my business. Mr. 
Wulfing acted in her name the same as he acted in the firm name 
of Rahmer & Co. 


; 


; 
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X Q. 28. I want to know whether you were ever personally pres- 
ent when Mrs. Wulfing transacted business with Mr. Gunther. 

A. No. 

X Q. 29. I also wish to know whether you were ever personally 
present when Mrs. Wulfing transacted business with Mr. Wulfing 
relative to the affairs of Gunther & Co. 

A. No. 

X Q. 30. From what do you, then, infer that Mrs. Wulfing was 
Gunther’s partner, or in business connection — him ? 

A. Mr. Wulfing told me himself that he went into partnership 
with him at that time. 

X Q. 31. Well, but Mr. Wulfing is not Mrs. Wulfing, is he 

A. Thatis not Mrs. Wulfing ; of course not. 

X @. 32. How did the fact that Mr. Wulfing was Mr. Gunther's 


ee 


partner mike you think that Mrs. Wulfing was also Mr. Gunther's 


wy 


partner ? 

A. Beeause Mr. Wulfing—he had no name then. He had no 
name in my firm at the time, and I was under the impression that 
it was the same with Mr. Gunther as it was with my firm. 

X (). 33. Then, this connecting Mrs. Wulfing with Gunther’s busi- 
ss 1s only your Impression, Is it not? 


at 

A. It was my impression at that time that they were in partner- 
ship. 

X Q. 34. Are you aware that Mr. Wulfing has means which do 


not belong to his wife and are not under her control ? 
A. I think that the whole money was under his control. 
X Q. 55. Tf it was, what made you go into partnership with Mrs. 
Wulfing ? 
109 A. That’s more than I could tell you to-day. 
X @. 36. What did Mr. Wulfing tell you in relation to his 
partnership with Mr. Gunther ? 

A. Well. he told me that \[r. (runther had some thousands dol- 
lars in his hands, and he went into partnership on account of the 
money ; that 1s what [ understood him. 

X Q. 37. Are vou sure he told you that he went into partnership 
with Mr. Gunther, or did he only tell you that he was interested in 
Mr. Gunther’s business because he — lent money to Mr. Gunther ? 

A. Well, he told me that he went in partnership at that time. 

\ (). 30. When did te Vou —- 

A. Well, that was —[ ean’ 


tell vou when the time was—that was 
about two years ago, when 4 


r. Gunther made his office 1n our busi- 
hess, 
XQ. 39. What do vou mean by making his office ? 
A. If there is letters coming to the office for the firm A. Gunther 
& Co., and there was a little sign on the stairs, A. Gunther & Com- 
pany. 
XQ. 40. Were there no letters coming to that office for Gunther 
& Company aca years ago ? : 

A. No; only came when the time Mr. Gunther moved into that 
office: that was when Mr. Nidbniiage came to me and asked metf [| 
would have no objection to have the sign up, Gunther & Company. 


with Mr. Gunther ? 
A. In our business, 460 Broome street. 


A. Not as I @an tell. 
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XN Q. 42. Was any one present when he told you that 
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X Q. 41. Where did Mr. Wulfing tell you he was in partnership 


*) 


then or a couple of 


on or seeing Mrs. Wul- 


; :, 
Came down sometimes 


> 
i 


witness savs as fol- 


? 
why was her name 


7 
hess matters, and hie r 


rlhetLiiie 


i (). IS. Di 1 he tell you that on the same oeceasion when he asked 
you about Gunther & Co.’s sign ? 
A. | can’t recollect that. whether he told lie 
days afterwards. 
, X Q. 44. Were you in the habit of calling 
fing while you were her partner in business ? 
A. I came sometimes in her house, and she 
in the business. 
X (). 45. Did she ever tell you that she was 1 
Mr. Gunther ? | 
A. I never spoke on business matters with Mrs. Walfing. 
X (). ib, (Juestion repeated. 
A. she hever told me. 
And in answer to redirect examination the 
lows: 
hy. 1). 17. [f you did 1} talk business V ith her, 
used In your oie ss? 
760 A. Mr. Wulfing tended all the busi 
hame was only used on account of his 
2 Rh. D. 48. Explain how her name was only used on account of his 


hame. 
Objected to as indefinite and immaterial. 
= a eve a : 
A. Well. | don't KHDOW thi circumstances 
men and business people having dealin 


’ 


. , > j 
the general unde rstane ding Of Dusipess nen 


‘ ‘ 7 ] , ’ 
’ + . ’ ' é ey lt 4 . ‘ ) . lf ,} 
Gunther & Co., and as calling for an opinion 


Those people that did business with the 
opinion that either Mr. or Mrs. Wulfing was a 


cited as objection to R. D. que stion 40. 


R. D. 50. Look at Complainant © Exhibit | 


sign you spoke of corresponded with the title of 


of the eircular, Exhibit D. and with the title 


- circular. 
* , A. That Was a ibout the Same as this—H. A. 


as to who constituted the company 1 that orn 


, . is ) : : 
Objected to as ini prop r. the witness not opelng 


} ei 
also because it does not appear that witness ha 


Counsel for defendants objects to this answer 


‘withdre W his name and substituted he rs it} the CONT 
' RR. D. 49. What was the general understan: 


’ ' p ’ 
| « ,Y¥ ; 
an {] i OU j 
r | 
i as 
ith) ) } Dts Dess 


£3 ¢ 4 re » ? 

iif i (’*SETi\ “s i f) 
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any dealings VIth 
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I “ 
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» 9) bhOW tlia 
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os 
wis 
a 
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And 


HURLBUT VS. 


A. No sir 


+ 


X. Q..14. When was the first made for you 


A. The first was made for me bv Mr. Sehillin 


years ago. 


a 


A. Yes, 3! 


(1). 21. Are you sure th s thie : 
.. [ tli lik aditi SUTI¢ Li} iTS. ¢ ) 
X Q. 22. What do you mea rst oO 
\. Phi materla L Lue Wa - 


" . 
Yes, sir. 
). 25. When was that? 


thirty-two years—makes thirty-nine; and as 


builder. Is that so? 

A. No, sir; the seven years [ served for tli 

. attended to my business most every week, pr 

the building line. 

X Q. 27. So you were a policeman and bull 
were you? 

A. Yes, sir. 

X Q. 28. Did you never, before you saw that 


« 


‘) 


your house, see a cement floor or pavement: 
ol—215 


X Q. 12. Did you have a written cantract wi 


X Q. 15. Is that Mr. J. J. Schillinger here p 


a 
years old you must have peen SIX Vears oid W 


JOHN J. SCHILLINGER ET AL., &@. iO] 


. . ee yj — eee a ea 
you only empioy fim to lay the pavement fol you 
oo . As a * > 
' , P 4 . _ “eo 3 ga . 3 ; 
A. [ had a written estiniate irom him-—»)) cents a fool 
= Oe cas ' ee ee F ; ] 1 lows 
the Tirst cement pavemeli na ou had iald 


. | 
| ] 7 f 
i Sen Inger vetore 
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police department I 
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ty muchn—thnat 1s, 1n 
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A. | Saw cement 


{4 
i] 


& 


a 7 


7 ' , 
oors and made them mvyself, but 


7 


«5 AC, 


4 ‘ay : ; 3 : De a . - 
X Q. 29. Did you never see cement floors laid Mosaic fashion—in 
} ) 
blocks 
— 
A. No, sir 
KX ©. 380. In what vear hat hou built for you in front of 
i. o n what CA was that house Dulll tor you 1h Tront ol 
| 1] - + *) 
which Nii Sehill never iald his pavement 
} } ’ ' 
'¢ } s+ ¢ . «cr 
\. I built it about « Whit years ago. 
‘ > take 2 . oP ‘Le Laila > laia 
xX J. > | ( tk VOU Nol ers the year In whi il Nh ‘e) hiiiimeel hala 
? j ; 
Lhat pavement for you 
1] ] | 2 ae 
ae ’ | ur 4 »+ iy > ‘ . | + , " mC + } ‘Y 
A. | cannot tel] oP Ssh ivwhnebtlher it is four ol! hivé Veal SOMetLIITnNe 
like i 
7 
in’ [ 
¢ >.) 4 9 ‘ " ] , , é > 
(00 X Yl. IZ Ll you sure itis not more than tive years ago 
\7 + | “ , : » 
A. No, sir: I don't think it 1s five vears, quite 
| 
) ‘ 
XN (. 53. Are vou sure it 1s not less than four years ago 
é ‘ ‘ ' + j ; . rrycft } , + | ott ’ : 
A Yes: li is if ele eeraee hkOuUl ,eatis | vi LI) aa : i | re C] OvVveT 
°? » 4 ‘+> a | 9% 4 | aan : ; 
\ () ot. Was Ib Tn Uh Sprinige OF Ulie Paull OF Chie Cal 
+ } fori 
A. I< Was I) MC Tail 
y- | 1] 
X (). ede) In Lie Tail oO} Lobe 
] ] . 4 ( T t fal 
A Delleve LL. Was LS69 ft was three years las eee 
: \ ti,; t ‘ F | , > . ] _ 4 
X ‘) ot) Wa LnNVthInNne | l Dy \ SS i) 48 Ui Lt Wee i ii’ ceinent 
A . 
Ly] |. f+] rt net 
VIOCKS OF LDA Ppavemel;:ll 
\. Yes, sir: felt 
. } 
‘ ! | RY ] , ; | 
And Ith ANSWe!I LO Tred reel examination [he VW | CSS SaVS as i0l- 
lows 
> = i } c } . “e } ' } —_ i 
Rn. D. 357. Look at the pieee of dark material now hand to vou 
i : 
" 1 ‘ " , : . j r ° 
and state how that compares with what Nhi SCHL OCT, 3S Vou Say, 
; | j 
pu pbetweell l@ DIOCKS OFT that pavement 
’ , . , , , % 
} t t ?)) » 7 ; ' i 1f 
1. Yes. Sl] IS tC rhe ScLiiit WatePrlasl If ihOOnNS LIKE i 
| ] . " , w : { j ; . i 
Counsel tor complainant otters the piece of felt show tod the wit- 
. ? : ’ | « . " . . 
. : ’ . ‘ . . ; » ¢ . } +} ; 
ness ill ey rence aha | S marked Complainants \Sepaere > 
. 2 TTA . 
NICHOLAS HAAS 
- - ee , + | » 4 } ’ Fe. 
Sworn before m«e LOIS of Gay Ol June. A. |) 1S, ) 
— | 
JOHN A. SHIELDS. 
era) / _ oe 
] * P » 7 ‘ = <)> 
Ni \\ YORK, J i t. 18/3. 
, ' ‘7 ] ‘ | i] ’ yf 
reselit (Counsel iOT D 1) pyeclb LACS 
i 
] - Ss, | ) fy 1] ] } ) ? } ] lf fr 4] 7 
f ‘ “ss ° re ‘vyrV< \o oe ® 7?) vee ‘ fyi } ’ ) in 
JOHN SCO] a Wi CaALLCd a ne SWOPrkR Ih Denar OF Lilie ( MmMmpialn- 
mei j 1 
alit, GepPoses and Sii\V 
() | What Is \ tL] ] 1} eet 10 residen r¢ nd oe ] What o oO 
x . i 5 ai Aa i < * i ii \ e Lil‘ UUU pa L(t 
\ lol , Seo ‘ou 19) "4 ro | a de ‘ a } ’)) ~ 3, > +> 4] _— 
4 ePUPLTli & 4 CW 4 . J cll i Sid] ana nave 11) \ OL1Ce lh Lillis 
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herein as president of the Schillinger Arti- 
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.} ] : . - ' . ; ] . 1; ne ere 
te whetner or not that Compal obtained a ticense irom 


ie patented improvement cleseribed in 
the letters patent mentioned in Exhibit F: and. if vea. was such 


~ 
ed 


4 ? . F . 
A Yes sir Lhey did. and it waS -1n writing. 
_ P . | ' ; = } 1. 
(04 (J i Has thi Company or Vou,.as president, Nat il1cense 
} » 
} , 5 4 | . 'yvss ] 
and Cahn vou prod 1c lf 


* 


! - ] ' ’ . 
COMPANY, WhO IS now apnsent 1n lvurope 


| 


= >] i ae . 5 oa 1a7 3% q , » “sy fy 
CJ. vw ease LOOK At thi Papel now shown Vou and state wl t | 


\. Yes, sir 


Y , ] r ] y , : \ , | , ] 7 \ 
Counsel for complainant offers in evidence the paper Shown to 
T?)} } { } a ; ' } ' | | ’ l, _ rT he } wT ip 

VN iif ‘= Pe \ «° , Li34) > marked On} ial ree > x Liiit ' 
. | } 4 } rae ‘ ‘ > P 4] . , —- 
(‘ounsel for defendants objects to the introduction of Lis papel In 
) ) ’ é ; . e + 
evidehce as a AS Th yTaa qe ut j 
& 


‘. I Sn 3 | i i< lit 
A. I do not know 
\ {} ay Did vou 1} | take steps to havi it re rded 
A. That hiatter Was left entirely with the secretary 
XQ. 9. What is the name of the secretary ? 


a “Sr : ] oo? en } ! 
A. \\ Pehl he left [ol Murope—! qgont Know — iong avro—he said 


. i —_ — § 
. a. = = es | | 4 a So 
he would be back In five or six weeks. am expecting him now. 
X (. 11. Was there more than one license issued to or agreement 


aa mr ' +) | re on 
made between Vou! COMMPany With sald Sehillin: erin reference to Nis 
patent 


A. | here Was but one agret ment in reference to laving the pay 


. 
4 ‘ ; ‘ 
| think that is a copy; yes, sir. 
). 13. Was any agreement made between your company and 
Mr. Schillinger. besides the one mentioned bv you, which haa ref 
Y ‘ rt = ° = 
A. No. sir: not that had reference to his contract. 
X @. 14. Which contract? 
A. The one spoken of here, which is said to be a CODY 
Dd X () LD. How mah vV coples of that contract or agreement 


were executed by you and Mr. Schillinger? 
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A. I don’t recollect how many copies. Well, I did not sign my 
name to but one contract. \W het ony 4 sloned my name to any 
coples LO certify them as correct | do not know. 


JOHN SCOTT. 


Sworn to before me this 4th d: Ly f June, 18753. 
R. E. STILLWELL. 


Kxraminer, ace. 


Complainant’s counsel offers in evidence a written instrument, 
bearing date October 8, 1872, from the Sehillinger Artificial Stone 
Company to John J. schilling ff their right to use the pat- 
ented improvement described in letters patent 105,599 and the 
reissue thereof, No. 4364, together with the certificate written 
thereon of the recording of said instrument in Liber Y!°, p. 585, 

Transfers of Patents, and the same is marked Complainant’s 
Exhibit F. 

Proof of the execution of this document, Exhibit F, is waived by 
defendants. 


er ( 


Joun J. SCHILLINGER. a witness ealled and sworn on part of com- 
plainant, deposes and SaYS As follows: 
(). 1. What 1S your hnhame, age, re sidence. and occupation 4 

e, 42 years; residence, 220 E. 93rd 


A. John a. Seh illing rs as 


; 
ee . | 


street, New York; occupation, manufacturer of artificial stone. 


Adjourned to Wednesday, June 4, 18738, at 11 a. m. 


JUNE 4, 18783. 


The testimony of Joun J. SCHILLINGER being resumed, he further 
says: | 
@. 2. Did you give a license under your patent of July 19, 1870 
to the Schillinger Artificial Stone Company, and was the same in 
writing? 
A. I did, and it was in writin 
Q. 3. Can ‘you produce such license 
A. No, sir; the copy I had I can’t find. I lost it at my office, I 
believe. . 
(Q). 4. Have you tried to procure from said company the license 
you gave them under said patent, and with what success ? 
766 A. 1 have tried to get it. The secretary, Mr. Erhardt, who 
is In Kurope, he has got that license in the safe, and a part- 
ner told me that he has got a _— with him for the said s: 
(). 0). Look at the paper, ex! it G, and state whether the same 


Is, so far as you know, a Copy ol pate license. 
‘ ‘ . 
Obiected LO AS Incompetent. 


A. With my best knowledge and belief it is a copy of the same 
license. : 
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And in answer to cross-interrogatories the witness says: 


X Q. 6. bi here is the patent, No. 105,599, referred to in the assign- 
ment, Exhibit F? 

A. That pat ent was sent back to the Patent Office. 

xX (). 1. Have you a COpy of it, and Cal) you produce Lhe same ? 

A. have not. 


X Q. 5 Are you the complainant in this case 
A. Yes, Sir. 
X (). Who pre} vared the COpy of the license to thi Schillinger 


Q. 
Artificial Stone Company ee you say you have lost 
A. | forget who prepare d th: 
X Q. 10. Who signed it? 
A. believe if Was signed by the president and the secretary. 
You mean the copy ? 
J. 11. Was it also signed by yourself ? 
I believe it was. 
X Q. 12. Are you not sure? 
[ am not sure. 
} 3 4 You say it Vas lost at your office. Where is that othe 
247 Broadway, New York. 
(Q). 14. Is that your own office or that of the Artificial Stone 
Company ? 
A. My own office. 
XN Q. 15. Do you keep any clerks there ? 
A. Yes, sil 5 
X (). 16. How m: uny ? 
A. (one, and “eg office boy. 
X Q. 17. How long have you had a clerk and office boy ? 
A. Since | ever keep an office. 
AQ. 18. X Q. 17 repeated. 
A. Sinee the Ist May a vear avo—18/2. 
\ (). 19. — ana you last see the copy of that agreement which 
you Say has | Dee 1 lo st. 
A. pi ae 1872. 
767 X @. 20. What did you do with it then? 
A. I saw it laying in the drawer of my desk. 
X Q. 21. Did you not take it to the office of your attorneys, 
Messrs. Van Santvoord & Hauff? 
A. I thought I have, but I am not sure. 
X (. 22. You mean you took it to their office after you last saw 
it in the drawer of your desk, do you? 
A. Iam not sure of. it. 
X Q. 238. Do you remember when you took the first steps to in- 
stitute this suit? 


Objected to by counsel for complainant as not a subject of cross- 
examination and because no foundation exists in the direet exam- 


ination of this witness for this question, and counsel for defendant 
is notified that he makes the witness a witness for the defence by 


going out of the subjects of the direct examination. 
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A. % was some time last summer. 

X Q. 24. Did you not then take steps to procure the document in 
innate from the Artificial heen Geiadeny? 

A. Yes, $1 

x \) yAgn Why did you not succeed ? 

A. IT could not find the contract; nothing but the present copy, 
which was 1n the hands of Mr. Albert Eerbe. 

(), 26. Who 1 is Mr. Erbe? 


() 27. Could not Mr. J. B. Erhardt find the original ? 
\. J. B. Erhardt was in Kurope at that time als 
(). 28. Who prepared the document, Exhibit F 
| belie Ve Mr. Van Santvoord did. 
). 29. Did he not have the contract or your original copy when 
av pre pared this a sslgnment, exhibit I? 

A. | muess he had this one, IE:xhibit Cr, from Erbe at the time. 

X Q. 30. When did you obtain this copy, Exhibit G, from Mr. 


‘} 


A. Mr. Erbe made that copy some time last summer and I[ got 
of him: | be lie Ve if Wis yi sterday. 

X Q. 31. When did Mr. Erhardt return from Europe—last fall or 
winter? 

A. He returned in the latter part of November or the first part of 
December. 

X Q. 32. When did you go to Europe last winter ? 


Same objection as to X Q. 25. 


.¢ 


A. In the first part of December. I went to Europe in the same 
vessel by which he had returned; that was the “ City of Brussels.” 

X Q. 38. Then you saw Mr. Erhardt before leaving for Europe, 

did you not? 
768 A. I did; saw him fora very short time. 
X Q. 34. Did you not at that time ask him for the agreement 

n) quest tion, and 1 lt him to send it to your lawy¢ re 

A. I did not, because Mr. Van Santvoord did not ask me for it at 
thi at time. Mr. Van Seabee never asked me for it until I came 
back. 
XQ. 385. When did you come back ? 
A. The 15th of April, 1873. 
X Q. 36. Mr. Erhardt was then here, was he not ? 
[fe was then gone a few days. 
37. Who told you that Mr. Erbe had sent the copy, Exhibit 


, ~ : —T : , 
Ir. Van sSahntvoord 1n the fall ol last vear ¢ 


X Q. 38. What, then, made you guess that Mr. Van Santvoord 
had it from Mr. Erbe, as you swore in answer to X 9Q ? 

A. Mr. Van Santvoord told me he was over to erbe about this 
COPY. 

X Q. 39. When did Mr. Van Santvoord tell you that ? 
| forget that time 
). 40. Was it more than a month ago ? 


A. 
X ¢ 
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A. No; I guess not. 

X Q. 41. Where is the office of Mr. Erbe? 

A. 25 Chambers street, New York. 

X (). 42. When Mr. Van Santvoord told you that he was over to 
Mr. Erbe, did he not tell you that it was the same day or within a 
few days when he saw Mr. Erbe about that agreement ? 

A. I don’t recollect. 

X Q. 45. Mr. Van Santvoord never told you that he saw Mr. Erbe 
about that agreement last fall, did he? 

A. | guess not. 

XQ. 44. From what do you infer that he had that agreement or 
COpy thereof from Mr. Erbe last fall ? 

A. I believe Mr. Van Santvoord told me that he saw Mr. Erbe in 
regard LO that COpy some time last summer or last fal] 

X @. 45. Please hear the examiner read X Q. and answer 43, and 
also your answer to X Q. 44, and state which of the two answers is 
true and which untrue. 


Objected to as irrelevant and because the answers 10 qui stion do 
hot contradict each other, as Is assumed by the question. 


A. Well, I recollect now that Mr. Van Santvoord has seen Mr. 
Erbe in a case where he had to make a contract for me or some- 
thing; I don’t recollect what it was. He saw Mr. Erbe, I believe, to 
get that copy. Mr. Erbe told me a few days afterwards that Mr. 

Van Santvoord was there about that contract, but he said he 
769 ~~ had not got the original contract, but at certain time he took 

the copy of my original contract, and he told me he showed 
him that. I forget whether he said he showed or gave it to him. 

XQ. 46. Then your answer to X (. 37 was also untrue 


Counsel for complainant objects to the last question because it is 
improper and unnecessarily disrespectful. 
A. He did not send the copy, and I do not recollect that anybody 
told me that Mr. Erbe sent a copy to Mr. Van Santvoord. 
JOHN J. SCHILLINGER. 


LS7o. 


Sworn to before me this 4th day of June, 187. 
kh. k. STILWELL, 

Kraminer, &. 
Complaint rests. 
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COMPLAINANTS Exuipit A. R. E.S., Examiner, &c. 
THE U.S. PATentT OFFICE. 


To ql] persons to whom these prese nts shall Come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the reissued letters patent granted John J. Schillinger, 
dated May 2nd, 1871, No. 4364, for “improvement in concrete pave- 


ments.” 
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In testimony whereof I, Sam’l A. Duncan, acting commissioner of 
patents, have caused the seal of the Patent Office to be hereunto 
affixed this « ighth day of June, In the year of our L rd one thou- 
sand eight hundred and seventy-one, and of the Independence of 


the United States the ninety-fifth. 
rE. &.1 SAM'L A. DUNCAN, 
Acting Commissioner. 


No. 4564.—Reissue. 


The I Tnited States of America to all LO whom these letters patent 


shall come: 

Whereas John J Schillinger, of New York, New York, has alleged 
that he has invented a new and useful improvement in concrete 
pavements (for which letters patent were issued to him, dated 
July 19, 1870, which letters having been surrendered, the same have 
been qincelled and new letters ordered to issue to him on an amended 
specification), and has made oath that he is a eitizen of the United 
States; that he verily believes he is the original and first inventor 
or discoverer of the said improvement, and that the same hath not, 
to his knowledge and _ belief, been previously known or used ; has 
paid into the Treasury of the United States the sum of thirty dollars, 
and presented cl petition to the (‘commissioner of Patents praying that 

a patent may be issued therefor. 
ii These are, therefore, to grant to the said John J. Schillinger, 

his executors, administrators, or assigns, for the term of 
seventeen years from the nineteenth day of July, one thousand elghit 
hundred and seventy, the full and exclusive right and liberty of 
making, using, and vending to others to be used, the said improve- 
ment, a description whereof is given in the annexed sehedule and 
made a part ol these presents. 

[In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand at the city of Washington, this second day 
of May, in the year of our Lord one thousand eight hundred and 
seventy-one, and of the Independence of the United States of America 
the ninety-fifth. 

[L. s.] C. DELANO, 


or ; 
secretary of the Inte PUT. 


Countersigned and sealed with the seal of Patent Office. 
M. D. LEGGETT, 


° ; . ‘ 
y ) 
( OMihbeisSstonery ay Patents. 
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UNITED STATES PATENT OFFICE. 
JOHN J. SCHILLINGER, of New York, N. Y. 


Letters Patent No. 105.599, dated July 19, 1S70: reissue No. 4564 
dated May 2, 1871. 


i ‘ a = - 
Improvement in Concrete Pavements. 


The schedule referred to in these letters patent and making part 
of the same. 


To all whom it may concern: 


Beit known that I, John J. Schillinger, of the city, county, and 
State of New York, have invented a new and useful improvement 
in concrete pavement; and I do hereby declare the following to be 
a full, clear, and exact description thereof, which will enable those 
skilled in the art to make and use the same, reference being had to 
the accompanying drawing, forming part of this specification, in 
which drawing— 

figure 1 representsa plan of my pavement. 

igure 2 is a vertical section of the same. 

Similar letters indicate corresponding parts. 

This invention relates to a concrete pavement which is laid in see- 
tions, so that each section can be taken up and relaid without dis- 

turbing the adjoining sections. 
iz With the joints of this sectional conerete pavement are CoMmM- 
bined strips of tar paper or equivalent material arranged 
between the several blocks or sections in such a manner as to pro- 
duce a suitable tight joint, and yet allow the blocks to be raised 
separate ly without affecting the blocks adjace nt thereto. 

In carrying out my invention I form the conerete by mixing 
cement with sand and gravel or other suitable material to form a 
plastic compound, using about the following proportions: 

One part, by measure, of cement; one part, by measure, of sand, 
and from three to six parts, by measure, of gravel, with sufficient 
water to render the mixture plastic; but I do not confine myself to 
any definite proportions or materials for making the concrete com- 
position. 

While the mass is plastic I lay or spread the same on the founda- 
tion or bed of the pavement either in molds or between movable 
joists of the proper thickness, so as to form the edges of the concrete 
blocks, aa, one block being formed after the other. 

When the first block has set I remove the joists or partitions 
between it and the block next to be formed, and then I form the 
second block, and so On, each succeeding block being formed after 
the adjacent blocks have set; and since the concrete in setting 
shrinks, the second block, when set, does not adhere to the first, and 


* 


o2—215 
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soon; and when the pavement is completed each block can be 
taken up independent of the adjoining blocks. 
Between the joints of the adjacent blocks are placed strips 6 of 
tar paper or other suitable material in the following manner: 
Atte I completing one block. a. [ place the tar Paper h along 


(J 
a 


< 


the 
edge where the next block is to be formed, and I put the plastic 
composition for such next block up against the tar-paper joint and 
proceed with the formation of the new block until it is completed. 
[fn this manner | proceed until the pavement 1S completed, inter- 


ye tar paper between the several ljoInts, aS agescr 


er 
. ™- 
j 
i — 
— 
~ 


; . " 
hi paper Constitutes a tight, wate r-proof jot 
, an } = o = = +] . e fe r — a 
several blocks to heave separately trom the effects of frost, or to. be 
i 
} ] = ; , 2 : ’ , _— _ 
raised Or removed si parately. whe never occasion may arise, Without 
a i a ; . § “Ye 
Injury to the adjacent DLOecKS. 
1 y ? } { , ' 
Phe paper, when placed against the block first formed, does not 
] } . — 1} «1 : . ] { ia # sai | | 
Adhere thereto. and Lbneretore the hPOllats are aiWays iree petween the 
—_ oo oe a wa : aR toe i r «l 
Veral DIOCKS, although the paper May adnere to the eages oOo the 
1 1 ’ , } } } . : i . : ] 
fal . i ' + . i 4 . ‘ 4 > . " ' ' ' ; i wewale 
DiIOCK OY DIOCKS formed altel the same has been set up Ih 1ts piace 
' 
between the joints 
ao 
I} ’ ae | 1 , rt ’ } ay ? | t | [ 
is BSutili Cascs hhOV VOI Wile@re CiiCa prrless > tii OW ( ae i] 
’ } ? t 7 | } 1] | tae a t Bani 2 cy 
papel may ve omitted ane Live yoeks Tormed withou Literp si] 
’ ca P — 
anvtehniIne dbetween thelr tots, aS previously a CrIiDed 
| . 
) ? ? ’ 
lini t IS latter case the jomnts soon fil] up wWwitl Sand or dust and 
4 
f } } | +} it | lif ? ? 1} 
ae pavement Is rendere sumerentiy tigtil Or mManVv pur- 
a) } ! a l } . 
iio ) rOUS wh i@ Ui) DIOCKS are di Leif lhe from eaenh other and 
} } | . } ? r 4] 
Can be taken ip) ind relald each ] lependent ol the adjoln- 
, 
lng blo AS 
What Ciadllhh as Tew and desire to secure DWV tetters patent iSo— 
A 
’ 4 = 7 - 7 ° | j = . 7 
1. A conerete pavement laid in detached bloeks or seetions, sub- 
y - } ’ 
stantialiv in th manner snown and (1eSscl be 
+) ray _ - , ; ; . : . — | ] aa — 
y Ae fhe arrangement of tal Papel or its equivaient between ad- 


i 
: . : } } . } } ' ; ! 
jyolIning biockKs of concrete, substantially as and for the purpose set 
forth. 
JOHN J. SCHILLINGER. 
Witnesses: 
W. HAUFF. 
Ki. FF. KRASTENHUBER 
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i 
Salad Pr 
} ‘ ’ , | Th rt ; } + | cs 
the pay emeut adeseriped ih thie 


VS. JOHN J. SCHILLINGER ET 


continue 
cIxth and 


4 


to lay and 
seventh pages 


7 
espondent 


the 


said 


annexed certified copy of complainant’s patent he will be greatly 
damaged pecuniarily | 

Wherefore, as this 
and can obtain reliet 


Ist. That the respondent, the said “ Portland Stone Co.,” its serv- 
ants, agents, and workmen, may be restrained by order and injum 
tion from this honorable court from laving or causing to laid 
within the District of Columbia the pavement described in drawings 
and words 01 th and seventh pages of the said annexed cer- 
tified COP Ol ( ypla ban Ss patent, to wit. 2 concrete pavement laid 
in detached blocks or sections with tar paper or its equivalent between 
adjoin ing@ blocks of « ete, and known as the Sehillinger concrete 
paveme lit 

2nd. That the United States writ of subpcena may issue out of 
this honorable court, directed to the said respondent, of which the 

said Lu s Clephan : the president, commanding it to be 
77O ~=and appear, « lay therein specified, in this honorable court 

and full, true, correct, and perfect answers make to the mat- 
ters and things therein contained 

ord. And for such other and further relief as to this honorabl 
court may seem just and proper, in view of the exigencies of the 
case; and as in duty bound your petitioner will ever pray, ete. 

PRANK TRIGG, 
( omplainant's Solicitor 

The defendant to this bill of complaint 1s The Metropolis 


I 
ay lng 


Compan) 


CIty NEW 
( ounty yf 


OF 
i 


, . 
mand Whate 


- | 7 . 
complainant is entirely without a legal remedy 
only in equity, he prays as follows: 


JOHN SCHILLINGER. 


() thi sl]4t th day of July, IST1, before me, clerk of the superior 
court o~ the city of New York, personally came John J. Schillinger, 
the complainant in the foregoing bill of complaint, who, being duly 
sworn, says that he has read said bill of complaint, and that the 
facts therein stated of his own — are true, and that the 
facts therein stated upon information and belief he believes to be 
true. 

| SEAL. | JAMES M. SWEENY, 
(ier Superior Court of the City of New York. 


f 
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Answer of Portland Ntone (0. Filed Sept. 5. S71. 
In the Supreme Court of the District of Columbia. 
Joun J. Se HILINGER ) 

Vs - 2464 liquity Dock. 11. 


FORTLAND STONE Co. J 


ry ~~ , #e Dan wot | ‘4 a a m. ‘] 
The answer of the | ortland stone Company, D\ Lewis ( lephane. 


. } 
pre sjae 


— 


ry i ] — =) ae ~ we ea °11 
Che defendant. Saving all advahtagve to errors 1n Sald bill con- 


tae ~—- a 
Lamned, Makes answel and savs— 
1 ry.) cy —_ ‘ : 1 « . ] . ] — ' ] . 
1. That he is not acquainted with the plaintiff’s residence, and if 
material requires prool of the same. 
— es } ¢ ry. - : } . - P . — - y . ; . ° 
i440 Z Phat the respond nts a corporation dong busin SS 1n 
‘ 


the District of Columbia. 


¢) rt. ‘ ~— ? . ‘ . . 
3. That the respondent has no personal knowledge of the cranting 


i 


. , ; 7 
oft letters patent as set out in this articie, and If material requires 
. ] ’ ] a ie } i’ - : } : 4 ‘ ad ; : 
prool of the same: but this defendant denies that the plaintiff 1S 
, } ] | _ : : mera? eat ' 
entitled to the patent for the Improvement In concrete pavement 4S 
a ‘ 
7 ’ j : = } . , ' 
set out in thi letters patent referred to in this artiele of said bill, and 
- of w ttached t |} 
a Copy ol which Is attached to the sani 


, 

This defendant denies that the same isa new improvement in con- 
crete pavements, and further denies that the plaintiff is the original 
believes, but avers that the same, to the knowledge and belief of the 
plaintiff, had been previous]. 
Bandman in the year 1869, in the town of Union, Hudson county, 
State of New York, and from whom this plaintiff learned the art of 


. 
? 
; 
2 


and first inventor or discoverer of the said imnprovement, as he verily 


sly known and use 


~—4 


a , ] << : , . an se is = oy Pee 
making and iaAVINY sald pave ments as deseriped 1n sald eCeLLers pat- 


ent; and this respondent shows unto your honor that the said stone 
: at ee | | 
manufactured by the said Schillinger has been in use since the days 


of the ancient Mevptians and Romans, and was commonly used by 


ed 


them for pavements, aque duets, and other structures: that the sai 
art of la 
parts an 

separating the blocks, has been since the year 1865 extensively laid 


VIng pavele nts composed of cement and sand of different 
d in sections or blocks, to suit convenience, with tarred felt 
in all the principal cities of Germany and France, in every respect 
identical and similar to that claimed by the said plaintiff, and that 
so common and general was its use that rio person has pretended to 
claim a patent therefor. 

And this defendant further shows to the court that the said plain- 
tiff.in the month of July, 1869, introduced himself tothe said Band- 
man and enquired of him as to its manufacture, admitting at the 
same time that he was perfectly ignorant of the same and knew noth- 
ing of its properties; that the said Schillinger subsequently associ- 
ated himself with one J. L. Schmidt, a workman of said Bandman, 
and who had learned the art of laying said pavements with said 
Bandman. 
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And this respondent avers that the said patent is a fraud upon the 
United States and its citizens, and that the said plaintiff knowingly 
and wilfully perjured himself in swearing to the prerequisite facts 
to entitle himself to said patent. 

This respondent avers that the said pavement, as laid by itself and 
is laid by S oe r, has been and is now extensively laid in 
the city of New York by the said Bandman, the home and residence 
fort ‘Schilling r,as this plaintiff has alleged, where no pro- 

tuted to enjoin the same, and this respond- 

th on the part of plaintiff requires 

cae that the validity of - letters pate nt should be first estab- 
ne before the home tribunals of said plaintiff and 


lished cht 
Bandman pr lor te C 9 of his rights by Injunction against 


this respondent. 

Sth. This respondent admits that it has laid the pavement com- 
plained of in this oeailiaas but denies that the same is an infringe- 
ment of the rights of the plaintiff, but, on the contrary, shows to the 
court that the idea of separating the said blocks or sections by tarred 
felt or paper occurred originally to the mind of Lewis Clephane, 
the said COMMpPAany, before the said letters patent were 
ff, and which the said Clepheane did not cause 


of the 
ceedings have been Insti 


ent submits that good 


president O] 
eranted tO the paint 
to be pate nted beecaus if was nol be lieved to be a lew inve ntion Or 


discovery. 

6th. This defendant denies that the said alleged invention, even . 
if the said plaintiff ls id been a hona ficl original inventor ot the 
sande, IS not pat ntable from the fact tha: at the said cement and sand 
have Lye CT) laid in blocks and sections LO be used as pavements, with 
strips of iron or wood separal ing the same, and as such have been 
frequently patented in England and deseribed as such in the publie 
books and printed pamphlets of that country ; and this respondent 
avers that there is nothing of special value in the use of tarred felt 
OF paper over the use of wood or hoop Iron, except, possib ly, cheap- 
ness, and that the tarred felt or paper is simply and exclusively an 


equivalent of the others. 

Tth. The foregoing facts considered, and the further fact that the 
said patent was issued only on 2nd day of May, 1871, and the acts 
complained were committed during the months of June and July 
following, that before any equitable relief can be afforded to the 
plaintiff in this behalf he must first establish his title to the said 
patent and its validity at law; and this respondent avers that the 
said plaintiff is not entitled to the relief sought, and prays the same 
advantage as if it had demurred to the same. 

And, having answered fully, prays to be hence dismissed with his 
costs, Ke. 

PORTLAND STONE COMPANY, 
By L. CLEPHANE, President. 


[ do solemnly swear that I have heard read the answer by me sub- 
scribed and know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 


therein stated upon information end belief I believe to be true. 


LEWIS CLEPHANE. 
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Subscribed and sworn to before me this 5th of September, 1871. 
R. J. MEIGS, Clerk. 
L. P. WILLIAMS. 


: , ; 
A ssist. ( }, af 


By 


(ke Replication. Filed Dec. 14, 1871. 


In the Supreme Court of the District oft Columbia. this 14th day of 
December, 1871. 


JOHN J. SCHILLINGER 
US. Kquity. 2464. 
PORTLAND STONE ComMPpaANY. } 


The plaintiff hereby joins issue upon the answer of the defendant. 
PRANK TRIGG., 


Final Decree. kiled Dec mibe oi). ISJZ1. 


ln the Supreme Court of the District of Columbia. this 30th day of 
Decem er, S71. 


JOHN J. SCHILLINGER ) 
vs. - Equity 2464 
PORTLAND STONE ComPANy. J 


This cause coming on to be heard on bill, answer, and testimony, 
it is, this thirtieth day of Decem ber, A. D. 187], by the court 
ordered, adjudged, and decreed that the injunction perpetually re- 
straining defendant from laying or causing to be laid the patented 
pavement described in complainant’s bill of complaint, prayed for 
in sald bill of complaint, be, and the SarDbe is hereby, grant dd. 

By the court : 


A. WYLIE. du hice 
DISTRICT OF CoLUMBIA, 70 wit: 


I, R. J. Meigs, clerk of the supreme court for said District, do 
hereby certify that the foregoing writings are true and correct copies 
of the original bill, answer of defendant, replication, and final decree 
in equity cause No. 2464, Schillinger vs. Portland Stone Company, 
said originals being on file and of record in the clerk’s office of said 
court. 

Witness my hand and the seal of said court this 10th of February, 
187: 

R. J. MEIGS, Clerf, 
L. P. WILLIAMS, 
Assist. Clerk. 


By 


R. J. MEIGS, Clerk. 
L. P. WILLIAMS, 
By R. J. MEIGS, Jr. 


416 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 


Pe 


wha f | 


(id 


Justice's ¢ ertificate. 


District oF CoLtumBIA, Jo wit: 


I, D. K. Cartter, chief justice of the supreme court of the District 
of Columbia, do certily the foregoing attestation by R. J. Meigs, 
clerk of the said court, to be in accordance with law and by the 
proper officer. 

Witness my hand and seal this loth day of Febr’y, 1872. 

[L. s.] D. K. CARTTER, 
Ch’f Just. 


CoMPLAINANT’S Exuipit C. R. E.S., Ex’r. 


[In the Supreme Court of the District of Colurnbia, this 50th day of 
December, S71. 


& 


Joun J. SCHILLINGER ) 
US > equity No. 2464. 


PORTLAND STONE COMPANY. 


This cause coming on to be heard on bill, answer, and testimony, 
it is, this 30th day of December, A. D. 1871, by the court ordered, 
adjudged, and decreed that the injunction perpetually restraining 
defendant from laying or causing to be laid the patented pavement 
deseribed in complainant’s bill of complaint, prayed for in said bill 
of complaint, be,and the same is hereby, granted. 

by the court: 


A. WYLIE. 


| hereby certify that the above is a true COpPy of the decree this 


day passed in the above-entitled cause. 
a. la. MEIGS, Clerk, &e.. 
By R. J. MEIGS, Jr., Ass’t Cl. 


- 


780) ComPpLAINANT’s Exuipir D. R. E.S., Examiner, &e. 
Circular. 
Artificial Stone Works. 
S6th street bet. 3d & 4th avenues. Patented Nov. 10, 1868. 
Herm. A. Gunther & Co., proprietors, office 460 Broome street. 
NEW YORK, 
We herewith beg leave to call your attention to the very impor- 


tant fact that the manufacturing of artificial stone has made im- 
mense progress for the last twelve months and that we can prove by 


—, 18/-. 
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letters from prominent parties, who were somewhat suspicious in 
the beginning, the perfect suecess of this new method. 

The beauty of our patent is the mixture by chemicals and Port- 
land cement which guarantees almost any strength of the stone; at 
any rate to the extent of 800,000 Ibs. to a cubie foot. 

Our stone combines in an extraordinary manner all the elements 
of building material; it iscompact; it is uniform in its structure; it 
will not absorb moisture; it can stand the rays of the sun or fire; it 
can stand the heaviest frost. 

Our stone 1s particularly adapted for laying floors in one piece, 
laying sidewalks in blocks, making arches, copings, kevstones, cor- 
ner blocks, bathing tubs, cisterns, door and window caps, sills, cor- 
nices, brackets, head and tombstones, monuments, mantlepieces, 
pillars, sewer pipes, chimney caps, tiles, &e., Ke. 

Specimens can beseen in our work yard, in Kast 86th street between 
od and 4th avenues. 

You are respectfully invited to call and see us before giving out 
your contracts. You will be satisfied by our work-as well as by our 
prices. 

We also keep a large stock of the very best- brands of Portland 
cement constantly on hand, which we sell either by the barrel or by 
quantities direct from the vessel in any quantity. 


Yours very truly, H. A. GUNTHER & CO. 


—_ 


($1 CoMPLAINANTS Exuipir F. R. E.S., Ex’r. 
JUNE 3, 1873. 

In consideration of one dollar to the Schillinger Artificial Stone 
Company, a corporation organized under the laws of the State of 
New York, in hand paid by John J. Schillinger, of New York city, 
the receipt whereof is hereby acknowledged, the said COMpany do 
hereby grant, sell, assign, and transfer unto the said John J. Schil- 
linger all the right, title. and interest which they have in, to, or 
under certain letters patent of the United States granted to said 
Schillinger for an improvement in concrete pavement, which letters 
patent were originally granted to him July 19, 1870, No. 105,599, 
and were afterwards reissued to him May 2, 1871, numbered reissue 
No. 4864, and all the right of said company to use the said patented 
improvement in the counties of New York and Westchester, in the 
State of New York; and in consideration aforesaid the said company 
hath sold, assigned,and transferred, and doth by these presents sell, 
assign,and transfer, unto the said John J. Schillinger, his executors, 
administrators, and assigns, all claims and demands and rights of 
action for damages which have arisen or accrued to the said com- 
pany under said letters patent against any person or persons who 
have infringed upon or violated the said patent in the said counties 
of New York and Westchester orin either of them. 
In witness whereof the said company have hereunto caused their 
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seal to be affixed and these presents to be sjoned by their president 
and secretary the Sth day of Octob i? [Si z. 
[ues] : JOHN SCOTT, Pres’t. 
J. B. ERHARDT, Secretary. 
In presence o1— 
GiORGK ELLIS. 
THOMAS OSHEA 
U.S. PATENT OFFICE. 


Ree’d for record Nov. 8, 1872, and recorded in Liber Y 15, page 
085, of Transfers of Patents. 

In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
LL. 8. | J. M. THACHER, 


dleting ¢ omr of Patents. 


782 «4 COMPLAINANTS Exuipit G. R. E.S.. Ex’r. 
JUNE 6. 1873. 


Whereas I, John J. Schillinger, of New York, did obtain letters 
patent of the United States No. 105,009 for a certain Improvement 
in the laying of artificial stone, which letters patent bear date the 
nineteenth day of July, 1S70: Now, this indenture witnesseth that 
for and in consider: LION of _ Issue to me by “The Schillinger Ar- 
tificial Stone ¢ anna "of each and every share, being two — 
sand shares, of the par iden one hundred dollars each share, in the 
capital stock of the said company as full-paid-up shares, the rec Ipt 
of which is hereby acknowledged, and for and in consideration of all 
and singular other the conditions, stipulations, and provisions herein 
contained, I have — and conveyed, and ‘by these presents do 
orant and convey, unto the said “The Schillinger Artificial Stone 
Company ” the exe ees right under the said letters patent to make 
»orant to ol thers LO make and use the said Im prove- 
ment in the laying of artificial stone within and throughout the 
counties of New York and Westchester, in the State of New York, 
and in no other pli ice Or places; to have and to hold thesame to the 
sald “The Schillinger Artificial Stone Company” for and during 
the term of five years from and after the the seventh — of Decem- 
ber, in the vear one thousand eight hundred and seventy, fully to 
be completed and ended and no longer: 

Provided always, nevertheless, and this grant is upon the express 
terms and conditions and stipulation following—that is to say: 

First. That the said “ The Schillinger Artificial Stone Company ’ 
shall and will from time to time and at all times during the time 
above limited furnish and provide all such working capital as shall 
be necessary to prosecute and complete successfully and advan- 
tageously all the work which they may undertake in artificial stone 
in either of the said two counties during the said term, and that 
without making any calls or assessments or imposing any contri- 
bution upon any of the shares of stock so as aforesaid issued. 


} 7 
anc use and t 
} 
l< 
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Secondly. That the said “The Schillinger Artificial Stone Com- 
pany ”’ will not issue any shares of stock additional to the stock so 
as aforesaid issued. | 

Thirdly. That the said “The Sechillinger Artificial Stone Com- 
pany ” will not use any of the funds nor charge anv of the shares 

f the stock of the said company with any expenses or disburse- 


ments for any pu purpose than those necessarily incident to the 
construction of a ‘tifiel al stone pavements or other art ificial stone 
work. 


Fourthly. That the said “ The Schillinger Artificial Stone Com- 
pany” will atall times during the continuance of the said 
Seo term cause true and perfect books to be kept t and an account 
of stock taken on the thirtieth day of every June and the 
thirty- first day of every December, or oftener if need be, and the 
said books then to be settled and closed and an account of profit 
and loss truly stated, and all profits over and above any reasonable 
and proper reserves fairly divided and paid over to the holders of 
the said shares. 
hifthly. That the said “The oe Artificial Stone Com- 
pany “ shall and will employ me, the said John J. Schillinger, as 
their Supe rintendent for and dur Ly the said term from the begin- 
hall allow and pay me for my services 


£ 


. ‘ 
nine to the end thereof, and sha 
id at ' . = 
as such the salary or sum of seven thousand five hundred dollars 
} ‘ , . . 
yearly and everv vear, pavabie in e¢ jual mont thly prayer nts from 
month to month from and after the be oInnil ne of the said term, it 
7 r 7 } } } - 
being understood and agreed that nothing herein contained = sha 
} " 4 ; yy -_ 7 4 . +? a a » a. : " ’ ‘7 4 ,ITLY . .? 45 . 
eso construed as to Ppa or GiImMMisn my rioh to give my time 
Pea | | J \ 
and direet my att 
? 


i 
] . ; } ] — , ] > FP ’ 7 . > } . 
not herein and hereby disposed of, or of any othe rights thereunder 


Or to the prosecution of any oth r° busine SS,SO Tar as compatible with 
the faithful performanee of my duties as such superintendent; and 

Sixthlv. That the said “The Sehillinger Artificial Stone Com- 
pany ’ will not grant or convey to any person other than me, the 
John mf Schillinger, Or mv homimee any rigtit to do any work cov- 
ered by the said letters patent otherwise than as an employee or 
Spe eific subeontractor of the said COMpany 

And it is hereby expressly agreed that if the said “ The Schillin- 
. a Artificial Stone Company ss a fail to perform or observe any 

the said conditions in any particular these presents shall there- 
ion 1 Immediate ly and without more — be and become void and of no 


effect, and all and ev ry right hereby granted shall thereupon im- 
mediately revert to and revest in me, my executors, administrators, 
and assigns, and any subsequent making or using or granting or 
conveying to others of the right to make or use such improvement 
in the laying of artificial stone by color of these presents shall be 
an infringement of the rights secured by the said letters patent in 
like manner as if these presents had never been made; and noth- 
ing herein contained shall be so construed as to bar or estop me or 
my executors, administrators, or assigns from maintaining any 
action against the said “The Schillinger Artificial Stone Company , 
or any of the directors or stockholders thereof. 
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And the said “ The Schillinger Artificial Stone Company ” do by 
these presents cov and agree to and with the said John J. 
Schillinger, his executors, administrators, and assigns, that all and 
singular the terms, conditions, and stipulation in favor of the said 
John J. Schillinger here contained shall be truly and _ faithfully 
performed and observed. 

And it is hereby further stipulated and agreed that the 

784 said “The Schillinger Artificial Stone Company” may at 
any tim during the existe ce of the said compahy reconvey 

to the said John J. Schillinger all the rights conveyed to it by this 


— 
oes 
~— 
— 
~> 


indenture, and that thereupon all claims of the said John J. Schil- 
linger on the said company for salary shall cease and be determined, 
except such salary as shall have been previously earned. 

[In witness whereof I, the said John J. Schillinger, have hereunto 
set my hand and seal, and the said “ Thi Schillings r Artificial Stone 
Company ” have caused their corporate seal to be hereunto afl ixed, 
attested by the hand of thre ir presid hit and secretary, this twenty- 
third’ day of December, one thousand eg hundred and seventy. 
HILL INGER. SG 
yi Pres SéU lent. 

LI ARDT. 


[ CORPORATE SEAL. | JOPLIN S60 


' -_ a =} ] " 
sealed and delivered in presence of— 
4 
JOSEPH BELL. 
THEODORE R. SHEAR 


STA rk ()}° N} \\ YorK. } 
City and f Ounty ot Ne ) ork. 


be it remembered that on this twenty-third day of December, in 
the year 1570, at my office, 167 Broadway, in the city and county 
and State of w York, before me, the undersigned, a notary public 
of the city and county of New York, eneianek yy the Governor of 
the State of New York, and duly qualified to take acknowledgment 


a. ty 
ba 


‘ lpr 7 { 1 ot aewse a. >* 7?) ‘17 . ro } . 1 a} ] . > ‘ded, 
iLiie Proor OF Geea ana oObhnel Instruments to e Use di TeECOPFACE 


personally Calle J yh J Schillineer. tO me known to be the indi- 
vidual deseribed in and who executed foregoing instrument, and he 
acknowl deved that he executed the same, and then and here also 
personally appeared Jolin Seott, president of “ The Schillinger Arti- 
ficial Stone Company,” of the city of New York, with whom I am 
who. bi Ing by Ine duly SWornh, sald that 

, ew York: that he was the president of 
“The Sehillinger Artificial Stone Company ; *’ that he knew thecor- 


}” y\< ‘ ‘} ‘ +) } ' +) 
Personas ACCT ULI i, alll 


porate seal of the said company; that the seal affixed to the forego- 
that it was so affixed by 
order of the board of trustees of said company, and that he signed 
his name thereto by the like order as president of the said company. 
ln witness whereof I have hereunto set my —- and official seal 
at the citv of New York aforesaid, this twe -third day of Decer 
ber, one thousand eight hundred and seventy. 
| NOTARIAL SEAL. | (Signed) FISHER A. BAKER, 
Notary P Ul }| lic, N. Z f ity and County. 


Ing mstrument was such corporate sea 
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750 ~~ Cireuit Court of the United States for the Southern District of 


New York. 


JouHn J. SCHILLINGER 
adgt 
HERMANN A. GuNTHER and HELENA WULFING 


THurspay, Oct. 30, 1873. 
Testimony taken in rebuttal on the part of the complainant for final 
hearing under t th rule of the Supreme Court, in equity, by R. 
ly. Stilwell, Esq., examiner. 
Present: John Van Santvoord, Esq., counsel for complain: 
Arthur V. Briesen, Esq., counsel for defendants. 


LORENZ Werner, called and sworn asa witness on the part of 
complainant, deposes and savs: 


(Q). 1. What is your name, age, residence, and occupation ? 
A. Lorenz Wether ; age, i() years ; 206 East 93d street: occu pa- 
tion, | am a builde: | 
QM. 2. Do oaueiuan Hermann A. Gunther; and, if so, how long 
have you known him? 
A. I know him by the name of A. Gunther about 6 years. 
Q. 5. Do you know his place of business or office; and, if yea 
where is it? 
A. Yes, sir: it is in 86th street, between 3d and 4th avenues 
Q. 4. Do you know pr agile cette laid at Mr. Gun- 
her’s place, in S6th street? And, if yea, state when it was done and 
he character of the pavement, if you know. 


(Objected to as leading and without foundation.) 


— > y ? - 2 é ’ : on y : | 
iS56 A. Yes: there was one laid 1n S6th St., in front of his house. 
ink if Was IT) the vear LS6O. It was a cement pavem 


{ 
(). 5. Did vou see that pavement first when it was being laid or 


(. 6. How did it appear when you first saw it? 
‘ . 
A. It appeared like a flat piece of cement 
— a ae | | a 
(. 7. Was it in one piece or more than one piece? 


A. In one }) 1ece. 


S eee ive you seen that same pavement during this veal 


se , 
10. In what direction were the cracks 


. . : | 
A About three weens ago. 


P ¢ >] } aay . ; a ] } , 
() [2 | ease aescribde how if appeared LuUenN. 
i 


: | * , . . . 
(Objected to because a repetition of Q. 4.) 
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A. The same as I said before; broken down and patched up. 

(). 13. Where had it been patched up? 

A. In different places. | 

(). 14. How came you to know of that pavement at Gunther's 
oflice in 1569? 

A. In passing by 

(). 15. Do you know of any cement sidewalk laid by Mr. Gunther 
in Third avenue, at Dunn’s carriage factory; and, if so, how came 
you to know about it 

A. Was passing by. 

(). 16. At what street 1s that? 

A. At corner S7th street and Third avenue. 

(). 17. How was that sidewalk laid ? 


. | ? 2 : \ 
(Ohjiected to as not rebutting testimony.) 


A. Llow do you mean 7? 


@.15. [ mean in k ? 


1oWw many pleces was that sidewalk 


” f i ( . ail . ‘ " ¢ . —— ree €.. 
(O4 (). 19 Pn Wilhat year Was 1t iala@ : 


what has become ot it, 1f you know ? 


“ 
~ 


(or 3 ; 
(same oprectlon 


A. It don’t remain there now; if has been taken up a year after. 

Q. 21. Wasany other sidewalk put in its place; and,1fso,by whom? 

A. Yes, sir; by the same party. 

(). 22. What kind of a sidewalk was put in its place and how 
made? 


(Same objection.) 

A. Cement. I seen them making some parts—not the whole—as 
[ was passing by, and he had a joist and levelled off, and when he 
| off he put on cement and worked it along as 
far as he could reach with the tools,and when they had that done they 
moved the Joist and commenced another piece joined to the first one. 


had a piece levelle 


A 


(). 25: Did you notice whether they put anything against or be- 
tween the JON wher the ilresh cement came next to the part already 


7 | 


laid down ? 
A. I have not seen anything laid between. 


(cross-examination : 


X Q. 24. Of what country are you a native ? 

A. Germany. 

X Q. 25. How long have you been in this country ? 
\. Twenty-one years. 
X Q. 26. And how long in the city of New York? 
A. Most all the time. 


/ 
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X Q. 27. Where did you live in the year 1867, and what business 
did you then carry on? 

A. I lived in Seventy-fourth street, and carried on furnace and 
range business. I might be mistaken in that question, because |] 
am not sure whether it was a year after that I went into the mould- 
ing business or a year before. 

X Q. 28. Since when are you a builder? 

A. About twelve or fourteen years. 

X Q. 29. Have you been a builder all that time? 

A. Most all that time. 

X Q. 30. Do you call yourself a builder because you had a mould- 
ing business and dealt in ranges? 

A. Yes, sir; I do. 
788 X Q. 31. What else did you build besides mouldings and 
ranges ? | 

A. Nothing else—houses. 

X Q. 02. During what time were you in the moulding business 
Give the years and months, as near as you remember. 

A. 1868, ’69, ’70, 71. | ; 

X Q. 33. Where was your moulding business * 

A. Number 180 and 182 Centre street, New York. 

X Q. 34. Where did you live at that time? 

A. 206 East 93d street. 

X (. 55. Where did you first make the acquaintance of Mr. Gun- 
ther? 

A. Corner 86th street and 3d avenue. 

X Q. 36. When was that? Relate also the circumstances that led 
to this acquaintance 

A. About five yearsago. I was trying to sell him anew house. I 
met him corner S6th street and 35d avenue,at Nick Haas’ house [{ 
was an accidental meeting. 

X (. 57. Who introduced you to Mr. Gunther then and there’ 

A. Mr. Haas. 

X Q. 38. Do vou know where Mr. Gunther's business was at that 
time? 

A. Yes; it was—I am not sure—it was between 84th and 86th 
streets, sure; in Third avenue, between the two blocks—a cigar store. 

XN Q. 59. When next did you meet Mr. Gunther ” 

A. Up in my house, a few days after. 

X (. 40. How often have you spoken to him since 

A. A great many times. 

X Q. 41. Who told you his name is Hermann? 

A. Nobody. 

X Q. 42. Then you don’t know Hermann.A. Gunther, do you ? 

A. Well, it makes me believe his name is Hermann A. Gunther, 
because at one time I have been in his cigar store and seen a sign 
laying behind the counter and I seen the name on, “ Hermann Gun- 
ther.” 


+) 


} 


; 


ad 4 


(Answer objected to by counsel for defendants as not responsive 
and hearsay and volunteered.) 
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X Q. 43. I don’t want to know what vou guess or believe. You 
are here to testify as to what you know. Do you know a person by 
the name of Hermann A. Gunther? 

A. Yes. 

X Q. 44. How do you know that is his name? 

A. I seen onee a bill-head, and the address from S6th street. arti- 
ficial stone works. and that made Le believe if Was his name. 

X (). 5. Where did you see that bill-head ? 


A. I found that in my vard. 


789 X (. 46. On what side of Lexington avenue was that side- 
walk which you say you saw in 86th street in front of Mr. 


} 


Gunther's house % 
A. On the west side. 
X Q. 47. That would be between Lexington and 4th avenues, 


1| 
would it not? 

XQ. 48. You say you saw that pavement after it was finished. 
How long after it was finished did you see it? 

7 About two or three W ¢ eks after. 

X Q. 49. How did you know when you saw it that it had been 
laid two or three weeks before? 

A. I had been passing by before and there was nothing done 
with it. 

X Q. 50. Was there not a high fence around the area where the 
pavement now is when you passed by before it was laid ? 

A. [ don’t think seer) adhy. 

XQ. 51. What caused you to look at that pavement this year, 
three W ¢ eks AYO, as you Say r 

A. No cause whatever. 

XQ. 52. You say it is patched. Where is it patched and how? 

A. It is patched on different cracks with some kind of a cement put 
on top of 16. 

X Q. 55. Do you positively swear that you saw patches on differ- 
ent eracks ? 

A. Yes, sir 

X (. 54. You say the cracks were in most different directions. 
[low do you mean that ? 
A. They run slant and crosswise. 
XN 4). 95. Did you see more than five cracks ? 
\. Yes; I did. 
A ). ob. Low many ¢ racks did you see that run crosswise 4 
A. A food many. [ haven't counted them. 
XQ. 07. Would it be convenient for you once more to look at 
that pavement, count the number of cracks that run crosswise, and 
loeate the patches that vou may test fy inore fully In regard to these 
matters at the next examination ? 

A. I don't think I have got time to spend for all these matters. 


mw «© 


Counsel for complainant requests the witness to visit the pave- 
ment in front of Gunther's office, as suggested in the last question, 
if he ean find time, before the next examination. 


Adjourned to Monday, Noy. dd, 1873, at 11 a. m. 
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790 : Monpay. Nov. 3d. 


Adjourned to Thursday, November 6th, 1873, 11 a. m. 
THuRsDAY, November 6th. 
Adjourned to Tuesday, November 11th, 1873, 11 a. m. 


Turspay, November 11th. 
Adjourned to Friday, November 14, 1873, 11 a. m. 


I'RIDAY, November 14, 1S73—11 a. m. 
Present: Counsel for both parties. 
The cross-examination of LORENZ WEIHER resumed: 


X Q. 58. Have you just now read the official manuscript of your 
former testimony ? 

A. Yes. 

X Q. 59. Who gave it to you ? 

A. It was handed to me in this office. 

X Q. 60. Question repeated. 
fhe gentleman who writes it. 

61. Did you ask him for it? 


(). 
Yes. sir. 


A. 
X 
A. 
X 
A. 


QQ. 62. Why did you ask him ? 
because I was not sure of a certain question, which I wanted 


to explain. 
X (). 63. Which qu stion is that? 
A. It was the question about Nick [laas’ address—it is not S6th 
street, it is 84th street. It came in my mind afterwards. 
X Q. 64. Were you, in your former testimony, asked about Nick 
Haas’ address? 
A. I don’t know if | 
save that number wrong: that’s all | 
id X Q. 65. Why did you not come here Monday, November 
o, to give your testimony ? 
A. I had no time; I was engaged for other businesses. 
X (). bb. Where were you engage dat 11 oclock of the forenoon 
of that day ? 
A. I was down in Pine street; I don’t know the number. 
X Q. 67. Did you leave word here that you would not be able to 


; 


; - Las 
| should call it. [ 


- — , 4 ; 7 
IS a quesvion, Or W i 

s 
7 er a 
Know about it 


come on that day ! 

A. | believe [ did. | was here One day and sald I would not 
be able to come. I don’t recollect what dav. 

X (). 6S. Are you sure Vou le ft word 1) this othee on Monday, the 
3d of November. that you would not come ? 

A. I don’t recollect what day I was here. 

X Q. 69. Did you meet Mr. Schillinger that morning? 
I don’t know if I did or not. 
Q. 70. Do you remember having met Mr. Gunther that morn- 


A. Not as I know. 


o4—21o 
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4 = . . c cs 7 bf 
X Q. 71. Do you remember that on that morning of the 3d No- 
' ; : . } : we } ‘} | . 
yveinber vou spent your time lh a Grlnking Puace on Chatham street 
between 10 and 11 o'clock 


} 4 . ): ! } ] lear I { [ 
A. qaonh t KLOW 1] | did [, perhaps, had Deed) iT) cl priciCe, yu 


’ ‘ - 
A | had. also. important business 
ing ake cy gnlemeinguemeg tare ae a Se oe 
). 73 hy did vou not come to this office on lesday, the 
a 


‘ | 
\ L th lh} Wiis hel ‘er 
7 is ao { ‘) 
NA Q. 7D. Are vo ire of that 
, | ‘ ‘ 
A l bel \ iQot) 3 rm | VW. 
‘ wf &. , _ ' i : —T 7 . Peres or » 6 : oly “ia et 
x (J. 40 ) lsay that you first met Mr. Gunther about six years 
) ss ae 
a , , , } ’ t ? ? 
aco M&M order to si him a house, or words to that effeet Which 
} 44 + | ey . { ? ? oo | r >} i}, 7 ¥ 1} 15, 1] =| hy 
POUSe Was that And state. also. whether vou did sell 1t to fin. 
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} } : ; ; 'e)? > ' . . ) a’« 
lis hame—wWwas signed DY hilin Che house Is number LU Kast 


4 _ ~ 47 , _ | . . +) 
\ () ‘ é Have Vi Ul ii | Contract here tia Cali VO ‘ proauce it * 
A. Yes, si 
: ; ° } ] ] ‘ 
Che paper produced by the witness 1s offered in evidence by coun- 
2 ge ee ee an 2 ok. as > BWoasn . oD 
sel Or derehndadantsSs and IS Marked LD ienaants lexhibit Lb, ir. 


QY) X ]. 78. This paper produced by you is dated February 
24,1869. How long before drawing that contract did you 


? 
first speak to Mr. Gunther about selling tha 


‘ 


—-> 


, — _@ : . " ’ a ’ ° 4 x , “4, 
XQ. 79. Was that vour house about which that contract. Exhibit 


? 7 ~ ’ } . 
Phe deed shown the witness is offered in evidenee by counsel for 
} 7 } , , . ; > 
defendants and is marked “ Defendants’ Exhibit 17. R. E.S.. Ex’) 
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ee | 
It is several months ago. 


X Q. 84. Did you volunteer to be a witness, or are you here under 
a subpeena’? 

A. I did not volunteer to be a witness 1n this case. 

; XQ. 85. Did you receive a summons that caused you to appear? 

A. No, sir 

X (. 86. Where did vou keep Exhibit 16 from the time it was 
made out till to-day ? j 

A. I had It an mv safe ior awhil 

: X Q. 87. When did you have it in your safe? 

A. From the time when I bought the safe until about eight o1 
nine months ago 

X @. 8S. Where next 

A. I handed it to Mr. Sehillinger 

AX (. 89. Why did vou hand it to Mr. Schillinger? 

A. tle asked me for it. 

XN Q. 90. Are vou a personal enemy of Mr. Gunther, here pres- 

ent / . 
793 A. What do you mean by “enemy?” 
XQ. 91. Did you ever strike Mr. Gunther publiely with 
your fist ? 

XQ. 92. Did you not violently assault Mr. Gunther in the sum- 
mer of 1872 in John J. Wentge’s brewery, corner of 87th street and 
Fourth avenue’? 

4 A. NO.: at attack d m 
° X (J 93. Llow did he attack you? 

A. He eatched mi bv the coat, and | Lave him a push—pushed 
him away, that’s all 

X Q. 94. Did you again inspect that pavement in front of Mr. 
Gunther's office. in S6th street, as requested by me at your last ex- 
amination ? 

A. Yes 

X Q. 95. Did you ascertain the number of cracks in the same? 

A. Not exactly 

| () of When did Vou Inspect if 4 (sive the date. 

A. Last Monday, the 10th Novem ber. 

\ CJ. i. \\ hen last did you see if before the 10th of Nove mb r/ 

A. About two or three or four weeks before 

X @. 98. Did you ss any patches in that pavement when last you 
saw it? 

, [ did not see any last, but I saw them before 


V do Vou acct 


Pa 


Minti for that ! 


What do vou mean by “ aceount ? 
X Q. 100. I mean how you explain the absence of patches when 
last vou saw that pavement ¢ 
4 ’ F 1} 6) 7) 1 byt r ak that—] ! } yy Ont ot} { 7 Ss 
A. | ean t explain anything about tha iow thev fot on, or so 
, (). LOL. [ had the pavement In question photographed on the 
Ht} Nove! yber pl Se look af tlhis photograph and state wie thie r it 
represents the payement as you saw it on the 10th. Describe also 
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where there are any cracks in that pavement, excepting the points 
which I have marked a a, h h a d. 
A. I can’t hardly understand that photograph. 

The photograph handed LO the witness is offered In evidence by 
the counsel for defendants and is marked “ Def’ts’ Exhibit 19, 
nt. &. S., Xe.” 


X Q. 102. Asa builder you ought to understand it. The cement 
pavement is between the line on which the posts ee stand and the 
house. Thepicket fence that connected the posts had been removed in 
order to show on the photograph the full width of the cement pave- 
ment. With this « xplanation, x question 101 is repeated 

A. When I seen it there was a fence in front. Well, I think It's 

pretty near it. 
794. XQ. 103. Did you ever observe or see on that pavement 
any cracks except the cracks which are marked aa, 64, and 
ddon that pavement? And, if so, state where you have seen them. 

A. There are more, but they could not be seen, because the orna- 
ments stand on Lop of it. 

X Q. 104. Did you ever observe any cracks on that portion of the 
pavement which is uncovered, excepting the Joints a a,b 6,and dd? 

A. I don’t know; this looks pretty near like 1t. 


(Recess.) 


Redir t avaminatian 
LeCGIrect, e@Xanination 


Re-D XJ. 105. FH id any change been madein the position of the or- 
naments on the pavement when you saw it last Monday from their 
position when you saw it two or three or four weeks previous ? 

A. Yes: they have been removed on one side. 

Re-D. Q. 106. Do you recollect where the pavement seemed to you 
to have been patched ? 

A. It had been patched near the gate, or, you might say, on the 
easterly side of the pavement, and some on the straight joint, or 
what you call nearly straight. I don’t mean straight; a long crack, 
I mean to say. 

Re-D. Q. 107. You say that business had kept you from attending 
here to give your testimony. What was the nature of that busi- 
ness ? 

A. About selling a mortgage and a house. 


_ 


Re-D. Q. 108. What place in Chatham street was you in Monday, 
a week ago, and how long was you there? 


Objecte | to by counsel for defendants as indefinite. 


A. I don’t know the number. It isan eating-house. I was there, 
perhaps, ten or fifteen minutes. 
Re-D. Q. 109. Was Mr. Gunther there ? 


( Ybjected tO as leading and immaterial. 


A. I don’t recollect I ain’t sure. 
Re-D. Q.110. You say the ornaments on the pavement have been 
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removed on one side. Can you explain by means of this photograph, 
Exhibit 19, whereabouts they stood before or when you saw the pave- 
ment previously ? If you Cali, please do SQ. 

A. Well. before they were standing all over, while how they stand 
on both sides of the pavement and leaving ad Space in the centre. 

Re-D.Q. 111. Can you designate by means of the photo- 

V9 graph, exhibit 1Y, the place of ahy cracks besides those 

which are shown in that exhibit? If you can, please do so. 


Objected to as suggestive and incompetent, and as implying that 


A eelitcents 
< < 


eracks are shown Of} the photograph. 


A. Well, I don’t see any cross-cracks on this photograph. — It 
seems to me this photograph don’t show clear enough the cross- 
eracks that I saw. It looks to be different from the first time | 
saw it before. I think I seen more cross-cracks than there is on 
here. 

Answer objected to by counsel for defendants as contradictory and 
In part volunteered, and also as irresponsive. 


Counsel for complainant asks counsel for defendants and the de- 
fendant, Mr. Gunther, here’ present, to permit the complainant to 
remove from off the pavement the ornaments or articles that stand 
thereon, so that the whole pavement can be seen and so that the 
complainant may take a photograph of the entire surface thereof. 

Defendants’ counsel, in reply to the above request, says that the 
defendant, Mr. Gunther, cannot permit the removal of the orna- 
ments in question from off the pavement, because said ornaments 
are nade of cement and some of great weight, weighing as much 
as twenty-five hundred pounds apiece, and because, therefore, the 
removal would be apt to injure some of these ornaments; but the 


defendant. Mr. Gunther. is willing to sell these ornaments to the 


complainant or his counsel for the sum of three hundred dollars, 
and permit their removal, when sold, under his, the said Gunther's, 
supervision; this proposition to be effective until the Ist day of De- 
cember, 1873, but no longer. 

Counsel for complainant states that after consulting with com- 
plainant he finds that said ornaments and articles are not worth 
anything to him, and therefore he cannot pay three hundred dollars 
for them or buy them at any price, but that he will remove them 
from-off the pavement and replace them there, and renews his re- 
quest to defendant and defendants’ counsel for permission so to do, 
and offers, further, to have the same done under the.supervision of 
defendant, complainant furnishing the laborers, and he requests 
permission to doso at once. 

Defendants’ counsel replies that the permission to remove the or- 
naments in question can only be granted under the very favorable 

conditions mentioned by him. 
796 Counsel for complainant further requests permission of de- 
fendants’ counsel and of defendant, Mr. Gunther, to take photo- 
graphic views of said pavement and to remove temporarily the picket 
fence between the posts. 
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Counsel for defendants cannot grant this last request, because it 


appears entirely superfluous, Exhibit 19 being a photograph taken 
after the removal - the picket fence. Healso informs complainant's 
counsel that he may most likely og ain any suitable additional num- 
ber of these ph otogr iphs of Peter Baab, photographer, at 1360 Third 
avenue, New York city. 

Re-D. Q. 112. Will you please inspect that pavement again and 
inform us, at the time this examination shall be adjourned to, what 
eracks you find therein and patches on the part ex posed to view ¢ 

(Objected to, because a repetition of the request contained in X Q. 
o7 and as already answered.) 

A. I will. 

Adjourned to Thursday, November 20, 1873, 11 


*& 


THURSDAY, November 20, 1S73—11 

Present: Counsel for both parties. 

The examination of LORENZ WEIHER resumed : 

Re-D. (). 113. Have you, since the last meeting, again looked at 
the Gunther pavement in 86th street ? 

(Same objection as to question 112.) 

A. Yes; I have been there; I was there the same day; when we 
left here IT went right up and looked at it. 

Re-D. Q. 114. Please state whether or not you found any cracks or 
patches therein on the part that could be seen; and, if so, describe 
the same. 

( { Ybjeeted to as already answered.) 

A. Yes; | found different cross-cracks that were very hard to be 
found, seal en 1 found some cement scattered on top of it. I took 

mv glove and tried to dust it off on the part where I thought 


797 | had seen some before, and then I found them under the 
dust or cement. | thought the P shot tographist eould not take 
them very well, because them cross-cracks 


(Counsel for ciate objects to any expression of opinion on ee 
part of the witness ue especl: ally to this, because not called for 
the que stion and volunteered.) 

(The witness continues :) 

Were scattered with cement, and the other cracks—what von call 
the long eracks—going from the office to the fence could be seen 
better, because I haven't noticed any cement on them. I went and 
seen the photographist on that matter with Mr. Schillinger. 

( ( Mbjection repeat dd.) 

Mr. Schillinger asked Mr. Baab, the photographist, how he has 
taken it and about them cracks—long and cross-eracks—and the 
photographist said the way he has taken the picture it was Impossi- 
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ble for him to show the cross-cracks, because the shade from the sun 
was right over it, and the photographist said that he could explain 
the matter, or any other photographist, if necessary. He said if all 
the ornaments was off, then he could have taken them better. 
(Counsel for defendants objects to the answer as incomplete, for 


the reasons above given ; also because hearsay and because indicating 


the partiality of the witness.) 

(Counsel for complainant requests permission from defendants’ 
counsel and from the defendant, Mr. Gunther, here present, to have 
the pavement referred to—that part which is uncovered—dusted off 
and a photographic view thereof taken at the expense of com- 
plainant.) 

(Defendants’ counsel states that neither he nor Mr. Gunther will 
object to see the complainant sweep lis pavement, and that he cannot 


withhold his permission to have the pavement photographed, but 


requires reasonable notice of the time when such process of sweeping 
and photographing is to be carried on, in order that Mr. Gunther 
may be present; but this permission does not include any right 
whatever to trespass on Mr. Gunther's property, except the right of 
sweeping the same.) 

(Counsel for complainant says that, in order to take such picture, 
it will be necessary to lift off the panel or fence railing, and there- 

fore desires permission to do so.) 
(98 (Defendants’ counsel replies that he is instructed by Mr. 
Gunther to inform the complainant that he, Mr. Gunther, 
will remove as much of the fence as was removed when Exhibit 19 
was taken at the expense of the complainant, to wit, for the sum of 
five dollars, provided that notice be given in due time and the above 
five dollars paid in advance.) 

(Counsel for complainant says that, although the expense of the 
removing and replacing the fence will probably not cost more than 
twenty-five cents, the complainant hereby agrees to give the de- 
fendant that amount of money, five dollars, in advance for the 
removal and replacing of said fence.) 

(Counsel for defendants here withdraws the offer last made by him, 
and all permission to interfere with Mr. Gunther’s fence unless the 
complainant will amend the foregoing statement by erasing from it 
the objectionable words, “although the expense of removing and re- 
placing the fence would probably not cost more than twenty-five 
cents,” which reflect discreditably on the reasonable demands of Mr. 
Gunther.) 

(Counsel for complainant consents to that erasure and requests, 
further, that defendant take off, temporarily, at the expense of com- 
plainant, all the ornaments and blocks from said pavement which 
can be carried by two men.) 

(The last request of complainant can only be granted by the de- 
fendant on the terms mentioned in reply to a similar request at the 
last examination, after answer 111.) 

(Counsel for complainant replies that the terms referred to are, 
practically, a refusal on the part of the defendant to such removal.) 

(Defendants’ counsel objects to the last statement as based on hear- 
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say evidence, the excessive value of the goods In question above the 
amount named having evidently not been ascertained by complain- 
ant’s counsel.) 

Re-D. Q. 115. You say in your last answer you found some cement 
seattered on Lop of the pavement - what makes you think it Was Ce- 
ment? 

A. Because it was cement. I can judge cement from dust. It 
looked to me like cement. 

Re-D. Q. 116. What effect, if any, did such cement have upon the 

cracks which you call cross-eracks in your answer 114? 
199 A. Because we, or I, couldn’t see the cracks, because the ce- 
ment was on top of it. 

Re-D. Q. 117. Deseribe the cracks running from the fence towards 
Mr. Gunther’s office, as to the condition you found them in, and ex- 
plain their appearance. 

A. You want me to describe that on a piece of paper? 

Re-D. Q. 118. No; deseribe them in words. 

A. They run longways, crooked, from the fence to the office, as | 
could make out—long eracks, crooked. 

Re-D. Q.119. State whether the cement which you say you found 
scattered on the pavement was also on those long eracks running 
from the fence to the othee 

A. No; I have only seen it on the cross-cracks. 

Re-D. Q. 120. State whether such cement was found on that part 
of the pavement exposed to view which was patched. 


( byeet d to as | ading and suggestive.) 
A. Yes. 
Recross-examination : 
Re-X Q. 121. Did you inspect that pavement alone or was any- 
body with you on the day of your last examination ? 
A. No; Mr. Sechillinger was present. 
Re-X Q. 122. Did you enter Mr. Gunther’s premises on that occa- 


A. Yes: L did. 
Re-X Q. 125. With whose permission ? 

\. I think I had the permission here from Mr. Gunther's counsel. 
[ could not see it from outside of the street; I had to go in. 

R-X Q. 124. Did you also step on Mr. Gunther’s premises when 
you inspected the same on tne lOth of November? 

A. No; I did not; because the last time when [ was there it was a 
kind of late; it was getting dark, and I had to goin and look closer. 

Re-X Q. 125. When did I give you permission to enter Mr. Gun- 
ther’s premises after the 10th of November ? 

(Counsel for complainant notifies counsel for defendants that he 
objects to the character of the cross-examination from question 121, 
because it seems to imply a threat or menace to the witness as if he 
had committed trespass In examining the Gunther pavement or 
stepping thereon in so doing, and reminds counsel for defendants 
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of X question 57 and of the request made to the witness by counsel 

for complainant to visit the pavement before the next examination, 
as found on the record.) 

SOO (Defendants’ counsel reminds complainant of the answers 
given by the witness during the last examination and of de- 

fendants’ objection to question 112.) 


A. I think it was the last meeting when I had the permission from 
either Mr. Schillinger’s counsel or Mr. Gunther's counsel to go up 
and examine the pavement. 


( Recess.) 


Re-X Q. 126. Did Mr. Schillinger also step on Mr. Gunther’s prem- 
ses when you Inspected the pavement on the 14th November ? 


(Objected to as immaterial and irrelevant.) 


A. Yes; he did. 

Re-X Q. 127. How large a space did you clear on that pavement 
with your glove? 

A. I think about two feetlong and about three or four inches wide. 

Re-X Q. 128. How many cracks did you find on that space you 
cleared off? 

A. I found one crack. 

Re-X Q. 129. How wide was that crack, about? 

A. I don’t think it is any width ; it’s only a crack, like the thick- 
ness of a plece of paper sticked between. 

Re-X. Q. 150. How thick, about, was the cement dust which you 
say covered that crack ? 

A. It was thick enough to cover it so it couldn't be seen. 

Re-X Q. 131. How wide, about, did you find tlie joints, which you 
eall long cracks, that extend from the house to the fence? 

A. I didn’t measure them; they are wider than the cross-cracks. 

Re-X Q. 1382. What time of the day was it when you examined 
that pavement on the 14th of November ? 

A. I think it was about 5 o’clock of the evening. 

Re-X Q. 133. Do you remember whether it was windy at that 
time ? 

A. I don’t remember any wind at that time; it was a cold day. 

Re-X Q. 184. Do you remember whether it rained in that neigh- 
borhood between the 6th and 14th of November ? 

A. I think it rained, but I ain't sure. 

Re-X Q. 135. Do you remember a severe rain-storm on Friday, 
the 7th of November ? 

A. l ain’t certain whether it was Friday or before; I remember 
we had some very heavy rain this fall, but I don’t remember what 

davs it was. 
S01 Re-X . 156. Do you as a builder know what effect rain 
would have on a covering of cement dust on that pavement? 


— 


A. It will wash some off: but that cement seemed to me it was 
put on fresh. 


‘ 


55—215 
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f answer objected tO by defendants’ counsel as vol- 
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. ae Yee ’ 3 : | we 7 a R ¢ 
Pe-X (. 137. Would not water when mixed with cement bind the 


Same Ito a solid mass / 

A. Not a heavy rain; a heavy rain will wash it off 

Re-X J. Lod. What reason have you for supposing that rain- 
water would affect cement different from other water ? 


A. W he 1} rain pours down heavy it mak Sa stream and washes 


t 
} } 
Lhe cement aiong. 
I> , > ' 4 er... a daira ia tla 
te-X (J. Lou. \\ hat Peres ptirbie difference is there between cement 
} - +) ; 
dust and other dust 
4b ] } : y , ] * aie 4 | . as ? : 
A. The cement dust looks more of one color, While other dust 1s 
‘ally ; ++} arhaada 
mwenerany mixed WIth GParvage, 
P ] ] 1 } 1: (¢ : ‘ 
Re-X (. 140. Is that the only perceptible difference 
‘ 7 
1} ’ , ‘ 
i " , ' + 4 P , oe 
A. Well, cement gdustis heavier. 
I> ‘ a } .— ae ile ae 
Re-X Q. 141. Did you weigh the dust which you say you found on 
4 ] 7 ‘> 
C;unthers pavement 
as 
A. NO. 
> — ) ea — ] ; ; = ae on F aw 
Lte-X (). 142 Did you ever find garbage In the aust which settied 
on the turniture of vour residenes 
c 1 
\. [haven't got it on my furniture; perhaps you have it on 
I j ; Is ’ ft + | ] 
VOUTS | LOINK it IS OLS WASTING LIT Li) Ss Pere 
= } | } { } 4 ] j : 
\nswe} objected LO bD\ Gerendadatits COUDSEeL Aas bn pert ent 
: ae an a =. } ’ | ° ° . ee , — a+r a0 . 
Le-N (J 145 What K1INd oO} myarbage 1S 1t whieh, as you say, Is « a 
1] " ] + *) , ; ° 
meneraily mixed With dus 
| } les {j i] . ; i | , . . ] ; sey U4 
\ PhciV ¢ een dust fly on thie StFeCeLs Lnere Was iv ain s&s lV 


A. No: | ean’ positive, for I ain’t sure. 
, _ ree ’ ’ P 4 
Rte-X Q 145 Phen you are not sure. are vou, that that was cement | 
PS — . : ' 51 ? , ‘ , 
dust and not ordinary dust bv whieh Gunther's pavement was cov- 


A. I am more sure it was cem: nt dust. 
lte-N () | tO, Why are you more sure 1{ was eement dust ¢ 


a 


not cement 
SO? Re-X Q. 147. What was the color of that dust? 
A. Blue, I guess. ; 
Re-X Q. 148. Why do you say “I guess?” Are vou not sure it -/ 


was blue ? a 


} y> 
A. I thought that was sufficient 


y ’ ort . ] | . 4 } m = 
A. You Call See that on the color—what Is eement and what Is | 


(Answer objected to as not responsive, and question repeated.) 


Re-N (). l 1{). Re ™, 1 (J. L148 repeated. 

A. ] say, then, sure. 

Re-X (). Loo. [s Mr. GGunther’s cement pavement also bli 
A. Not so blue as if it was new. If it was new it would 
ment, 
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Re-X Q. 151. Did not Mr. Schillinger, when you inspected that 
pavement with him, Say to you that that was cement dust on Gun- 
ther’s pavement, or words to that effect ? 

A. No: I found that out first. I looked for a crack which I 
thought I had seen before, and found that closed up. 

Re-X Q. 152. Did vou find any patches on that pavement on the 
14th November ? 

A. I have not seen any ther 
or something done witl 
the ornaments was on. 

Re-X (). 1D. (oan you point out on the photograph, exhibit 19, 
on the pavement there exposed, any place or places where you think 
that pavement Is or Was patched ¢ 

A. Yes: I cwuess I ean. 

Re-X Q. 154. Please mark with ink wherever you think there 


| think they had been scraped off 
| ‘ould not see because 


} 
Bi and on one side I « 


A. I have done so. There are some here (pointing to the rm 
hand side of the pavement) which I could not see because the pave 
ment Is covered with ornaments 

Re-X Q. 155. Is it,in your opinion, possible to scrape away from 
a cement pavement a patehb where by the same was repaired ? 


‘A. - if itis badlv done it can be scraped off. 
Re-X Q. 156. What was the nature of the patches which you 


cement Irom a pall or vessel that was earried over the pavemen Ol 


; , ‘ ' ’ | 
ked- to be put on particularly. 
> — >. 4 —“- < ] . . | V , 
R, % (). 159. But if the patch, for Instanee,. whieh vou Sav was 
| : | , ; s a i 7 : ' ; - > ( .. | ' 
Al Lie prace Wiiere VOU marked aT CTrOSS iT} lexhibit 1%) had Hee 
© } 
applied to fi 
, la aotil) } Trcah!] wet! t t 
would still be visible, would it no 
y : . ! ? y - . . | ] 1 ‘ 
A. No: [ suess not. If it isa hole. of course: DUT IT it 18S not a 


y : } . ' ’ 
hole, a crack, lt can be scraped off. 


r] 1 } ‘ ! } / 
anoie in the pavement or repalr the same such pateh 


*; 


Re-X (). 160. Would not the patched erack be visible ? 
A. What does “wvisible ” mean ? 
Re-X Q. 161. Did you not know what it means when you 


answered X Q. 159? 

A. I did not; I answered it as good as I understood 1t. 

Re-X Q. 162. What cansed you to go to Mr. Baab, the photog- 
rapher, as stated 11) yvour testimony to-day 9 

A. Mr. Sehillinger asked me to go along and hear what he has to 
BAY about that picture which Is here present—I mean of that pave- 
ment. 

Re-X (). 165. Are you how reading over your testimony oiven in 
this case ? 
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A. I have read it for passing time; it is getting lonesome here. 

Re-X @. 164. Please mark on Exhibit 19 the place from which 
you cleared away the dust on the 14th November. Mark the let- 
ter OU. 

A. It is somewhere about two foot and a half from the fence in— 
crosswayvs— where [ have marked the letter O. 

Re-X Q. 165. In which direction does the crack extend from the 
letter O? 

A. Left and right—or east and west, you might say. 

Re-X Q. 166. Do you positively swear that the p shot tographer told 
you or Mr. Schillinger that shade was over that place where the 
erack was ? 

A. Yes: I can swear what he said. He said the cross-cracks he 
could not take, because the shade of the SU Was right over that 
place, and they wouldn’t come out in his taking; I mean to say 
them places what is cross-cracks. 


Adjourned to Friday, November 21st, 1875, ll a.m. °* 
cam 
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SO4 RIDA Zs Nove mober 2 1st. ] Od. 
Present: Counsel for both parties. 
Examination of Lorenz WEINER continued : 


Re-X Q. 167. When did you go to that photographer Baab ? 
A. The same day in the evening. 
ve-NX (). 168. At what time about ? 

A. I think it was after 5 o'clock. 

Re-X Q. 169. Who was with you besides Mr. Schillinger 

A. Nobody. 

Re-X @. 170. Were you there again since the 14th November? 

A. I have 

Re-X Q 
Mr. Baab’s 

A. Mr. Schillinger asked him how he had taken this pavement 
picture. Ilesaid he took 1 from one side, and the way he has taken 
it he couldn’t get out no cross-tracks on his photograph, because the 
shade from the sun fell right over it and. they wouldn’t come out. 
He said then if it is necessary he would come here and explain the 
mnatter; that he or any other photographist could give full satisfac- 
tion of the thing. Ile said he could take it better if all the orna- 
ments were off. 

Re-X Q. 172. What did you say on that occasion ? 

A. I haven't said anything. 

Re-X Q. 173. Did not Mr. Schillinger quarrel with Mr. Baab at 
that time ? 

A. No,sir; notatall. Mr. Schillinger said that perhaps he would 
have them taken over again, aud Mr. Baab was verv much pleased ; 
said he would take them just as well for Mr. Schillinger as Mr. 
Gunther. 

Re-X Q. 174. How long did that interview last ? 

A. About five minutes. 
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een there only onee. 
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Re-X Q. 175. Was it already dark when you came to Mr. Baab’s? 

A. It was not quite dark. 

Re-X Q. 176. Did you see a photograph like Exhibit 19 at Mr 
Baab’s place ? 

A. No; I seen nothing. 

Re-X Q. 177. Did you go to Mr. Baab’s directly after inspecting 
the pavement or did you stop at any place meanwhile? 

A. No; we haven’t stopped anywhere; we went there right di- 
rectly. 

Re-X @. 178. How far is it from that pavement to Mr. Baab’s 
place ? 

A. I haven’t measured the feet. Mr. Baab is on 86th street, near 
Third avenue, and Mr. Gunther's office 1s near Lexington avenue, 

In S6th street. 
S00 Re-X @. 179. Did you request Mr. Schillinger to go with 
you to inspect that pavement ? 

A. No, sir; I did not. 

Re-X () ISO. Did he request you to go with him ‘ 

A. No; he did not either. 

Re-X Q. 151. Are you paid for testifying In this cause ? 

A. No; LT ain’t paid; I wish I would get about Slo a day. 

he-X Q. 182. Why, then, do you testify ? 

A. Because I am ealied as a witness 

Re-X (). LSS. Who called you? 

A. Mr. Schillinger and his counsel. 

te-X Q. 184. Do you owe any money to Mr. Schillinger ? 


yr 


;, 


. ; = 
( ¢ Ybiected tO as Immaterial.) 


A. What I owe Mr. Sehillinger I 1im a note for. That was 
business transaction, and I consider just as good as if I did not owe 
him anything, because I have tO pay the note. 

Re-X (). 185. What is the date of that note, the amount for which 
it is drawn, and when is it due? 

A. IT have no recollection of the date. The amount was about 
three hundred and seventy-two, seventy-six—I don’t remember 
which [ have got that in my book. It was drawn for two months, 
T think. 

Re-X Q. 186. When, about, was it drawn, do you know; in what 
month ? 

A. It was about commencing this month. 

Re-X Q. 187. Did the drawing of that note or the business to 
Which it relates have anything to do with your not appearing here 
as a witness at the times appointed 4 

A. No, sir; not at all. 

Re-X Q. 188. What do you owe Mr. Schillinger that amount for? 

A. It was for work done at 185 Mott street and a house 254 East 
45th street. 

Re-X Q. 189. When was that work finished ? 

A. Septem ber and October last. 

Re-X Q. 190. Is that all the money you owe to Mr. Schillinger ? 

A. That’s all. 
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Re-X Q. 191. Does Mr. Schillinger owe you any money ? 

A. No, srr. : ; 

Re-X (). 192. In the agreement . Exhibit 16, is stipulated that 
you should “ flag the sidewalk in rout of the ot mentioned in said 
agreement.” Did vou flag that sidewalk as per agreement ; and, if 

yea, do you know who paid for it? : 
SOG A. It was afterwards agreed by Mr. Gunther that he would 
flag it himself 

Re- X 193. Where is that agreement ? 

A. It was no agreement made in that effeet, because I—a written ar 
agreement, | meal —beeause | agreed after to finish the vard and 
put it in got er, put In we ish posts and all such things 

Re-X Q. 194 WT hat do you mean by all such things ? 

A Nothing else vel th honey it wasn’t level exactly; form a 
grass plot 

Kte-\ 195. Did Mr. Gunther never eall on roe or request you 
to pay for that flagging aceording to agreement, Exhibit 16? 

A. Not as | remember, after I agreed to finish the yard for him. 

Re-\. Q. 196. Did you never receive a letter or letters from Mr 
Grunt her and also fr tn his lawver requesting you LO pay for that 
flagging after the oo ™ lexhibit 17, had already been executed ? 

A. Not a ¢ mber 

Re X 197 Was hot your —— LO pay for that flagging be- 
eause of ‘hn altereation between you and Mr. Gunther, referred to | 
by vou in your testimony - 

A. Not as I know about. -< 

Re-X (J. 19S. What. then. was the eause of your ill-feeling towards * 
Mr. Gunther ? 

A. I never had any ill-feeling against him. 

Re-XN ©. 199. What was thr eause of that quarre!] with hi 11n) in the 
surnmer of 1S72°? 

A. I don’t reeolleet the particulars 

Re-X (). ZOU. What is the value of a set of wash posts like those 
put in Mr. Gunther's vard ‘ 

A. I forgot about that 

Re-X @. 201. What is the value of that flageing ? 
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contents of bottle 


A. 


It is cement. It is 
and, 


just 
from my judgment 


(Counsel for complain int off 


rs in evidenee the bottle shown to 
the witness and its contents. and the same is marked Weiher Ex- 
hibit, R. KE. S., Ex’r.) 

Re-D. (). 207. State how the color of this ee ment, ~ Wether Ex- 
hibit.” compares with the color of the cement or dust which you 
have stated you found upon the Gunther pavement. 

(Same objection.) 

A. I think it looks lke it. 
Re-D. Q. 208. You say, In answer to X Question 79, as follows 
* > (J. 79%. Was that your house about which that contraet exhib 
* > ae - = 
16. was made‘ Answer. I think it was explain mot fully what 
property you had in that house. and who. if anv one besides vou 
was Interested in It. 
Objected tO as incom pr ent, as n LO ich ] na bi ug! Out 
Re-X examination 
| The house Wi 


as mine, | 
and paid for the house. and 


was interested In it: and | 
I think it’s my own 


ecause 


thi ink if 


Reeross-examination: 


Re-X (). In answer 149 vou s\ 


200). | 
Gunther’s pavement was blue, sur 


that the cement dust on 
Are you sure this cement in 
Exhibit Weiher is blue? Remember that you testify on your 
oath. 
S08 A. Yes: I think it’s bluis There is blue about fifty 
colors, and I think it’s som: eer a blue color. 
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TUESDA  # November 20, 1IS73—1] p. ™. 

Present: Counsel for both parties. 

Junius H. Tynpaue, called and sworn as a witness on the part of 
complainant, deposes and says as follows: 

(. 1. What is your name, age, residence, and occupation ? 

A. Julius H. Tyndale; age, 30 years; residence, 121 Rivington 
street; occupation, physician and surgeon. 

(J. 2. Do you know John J. Schillinger ? 

\. I do. 

(J. 3. Have you examined, at the request of Mr. Schillinger, a piece 
of cement pavement in front of a house or office in Kast 86th street, 
between Lexington avenue and Fourth avenue; and, if so, when? 

A. I did; on last Sunday week—on the 16th of this month. 

Q. 4. Do you know at whose premises that pavement Is ? 

A. I yas informed they were the premises of Mr. Gunther, and 
there was a sign in front of it of “Artificial Stone Works.” 

(). 5. State whether or not you saw any cracks in that pavement ; 
and, if yea, please state their direction and their number and their 
appearance, to the best of your recollection. 


(( ybiected tO as leading and suggestive.) 


A. [ did notice cracks. The direction of some 1s from north to 
south and others from west to east. The number noted by me 
were nine, taking both directions. There were three cracks from 
north to south—that is, running from the house or shop to the 
pavement or fence, the other six taking the first cracks from the 


= 
east side from the house or shop to the pavement. There was an 


irregular crack running from the upper half of the first crack from 
the east. Another one was in the lower half of that first crack, com- 


mencing from the east. Again, there was in the lower part of that 

first crack another irregular crack running towards the west 
SUV and its base corresponding to the crack last mentioned. From 

the second erack of those running from north to south and 
counting from the east an irregular crack in the upper portion of 
this running to the east. From the third of the cracks, counting 
from the east, which run from north to south, the crack runs both 
east and west—that is, both east and west from the same spot and 
starting from an island formed by all the cracks uniting there. 
There are in the middle crack of the three running from north to 
south little islands—that is, detached pieces. The distances from 
the first one of the eastern ones running north and south and the 
third or western one to east and west, respectively, is not so great as 
the distance from the middle one of the cracks running north-and 
south to either one of the cracks running north and south, there 
being monuments and stones piled up on the eastern and western 


extremities. 

(). 6. In what direction do the islands, as you eall them, run ? 

A. In one, certainly, and the others, to the best of my recollection, 
their longest diameter corresponds to the direction of the cracks 
running north and south. 


~~ ji 


We Rie « 


Om Rig. * 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 44] 

Q. 7. Can vou make a diagram with pen and ink of that pave- 
ment, or that portion exposed to view when you saw it, so as to show 
the different cracks you have mentioned? And, if you can, please 
do so. 

(Objected to as immaterial.) 

A. I do so; to the best of my ability. 

(The witness thereupon makes a sketch, and the same is offered 
in evidence by counsel for complainant and is marked Tyndale Ex- 
hibit, R. E. S., Ex’r.) 


Q. 8. In what position with reference to the cracks running north 
and south are the islands to which you refer in your answer to 
question 6? Please hear the officer read to you that question and 
answer. 


(Objected to as suggestive unless question and answer 6 are not 
read to witness.) 

(Counsel for complainant requests the officer not to read that 
question and answer to the witness.) 


A. The principal island is in the most western of the cracks run- 
ning north and south, together with the cross-cracks starting from 
that same crack. There were other smaller islands, the exact posi- 
tion of which I did not note down, corresponding with the cracks 
running north and south. 


810 Cross-examination : 


X Q. 9. Are those all the cracks on that pavement that are shown 
on your sketch ? . 

A. They are the only ones I noticed, not feeling at liberty to 
sweep it, cleanse it of sand and dust that were on certain smaller 
portions. . 

X Q. 10. How long a time were you at that pavement inspecting 1t? 

A. About twenty minutes. 

X @. 11. Were you alone or was anybody with you? 

A. Mr. Schillinger was with me. 

X (. 12. Anyone else? 

A. No one else. 

X Q. 15. What time of day was it? 

A. Between four and five o’clock in the afternoon, to the best of 
my recollection. 

X Q. 14. Was it still quite light, so that you could see everything 
distinetly ? 

A. It was. 

X Q. 15. Do you know a person by the name of Philip Krauth? 

A. I do not. 

X Q. 16. Did you step on that pavement while inspecting it? 

A. I did. 

X Q. 17. What did Mr. Schillinger tell you with respect to that 
pavement when inviting you to inspect it? 

oO60—2)5 
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A. He asked me to look at a certain pavement in S6th street and 
notice any deficiencies in it that might occur to me. 

X Q. 15. Did he not tell you anything about the testimony that 
had been given in this case and about a photograph that had been 
produced ? 

To the best of my recollection, i asked him why the place was 
not officially Inspected, and he answered that a photographic view 
had been taken of 1 


(Answer objected to as not responsive and question LS repeated.) 


fe told me nothing definite that is now in my mind; that 
ie reason I answered this way. 
"y (). 20. Did you, in answering question 6, where you describe 
these cracks, refer to a pencil memorandum ? 
A. I did. 
X Q. 21. Who made that, and when was it made, and where 
A. | made the notes Ol) that Salhne day on the Spot. I made a 
rough diagram the same evening in my office. 
S11 XN Q. 22. Can you produce that memorandum and dlia- 
ora | 
A. Well, [ consider that private, there being another note of SOmMe- 
a on that same piece of paper. 
XQ ) 23. Is there a priv. ite note on that diagram I saw you refer to ? 
A, Y nigel In reference to my practice. 
X Q. 24. ie aries Sianmennceces made that same evening in your 
office? 
The same; yes, sir. 
). 20. Where is the one you made on the spot 
| stated that | made notes on the spot. I meant written notes. 
’ 26. Where are those notes and will you p rroduece them ? 
A. They are on the other side of the same shee t of paper, and for 
the same reason I would not like to give them. 
X Q. 27. What een that on such sheet? 
\. In reference to my practice. 
X Q. 28. How many ined deus it occupy? Please look and an- 
swer. 


X Q. 19. (Juestion 18 repeated. 
A. | 
t 


‘) 


*) 


\. Eight lines, neither of them totally written out. 

X Q. 29. Does that note contain the names of any of your clients 
or patients ? 

A. Of two. 

X Q. 50. Will you be so kind as to strike out those names and 
make them illegible with pen and ink and then produce the paper ? 

A. I would not, because it might compromise one of my patients. 


(Counsel for defendants here gives notice to complainant’s counsel! 
that he desires the production of that paper from the witness, and 
that he will, unless said paper is produced, now and here request 
the examiner to adjourn this examination until a motion ean be 
made before one of the Judges of this honorable court for a subpena 
duces tecum to enforce the production thereof.) 
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(Counsel for complainant asks the witness if he ean make a literal 
copy now and here of the notes and diagram referred to, leaving 
out the private memorandum.) 


(Counsel for defendants requests that tracing paper be given the 
witness for the above purpose, so that the lines of the diagram may 
be correctly reproduced in his presence.) 

The witness, being asked, replies : 

A. I will do so. 

(The witness here shows the notes and diagram referred to to de- 


ae ] 
fendants COUNSE!L.) 


812 X @. 31. I have copied your notes just showed me. Look 
at my copy, and state whether it is a correct reproduction of 
your pencil memorandum. 

A. It ls. [I also took mental notes. 

(Defendants’ counsel requests the examiner to copy these notes 
into the record, and requests also that he adjourn this examination to 
a convenient date, to No. 131 East 86th street, to further cross-ex- 
amine this witness.) 


ae = iia aie 
(‘To which counsel for complainant consents.) 
ry’ se) a eo ’ ; an a . — w 
he following is a copy of the memorandum : 


2 on Ist fl: E 
2on 2nd“ E lower 
Corresps with lowest 
of Ist 
Islands 
Long cuts 
Irregular 
Betw 3rd & 4th 
Split from island. 


Adiourned ae lo] ast S6th street. Friday. Nove mber 28th, LS7o3 
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I RIDAY. Nove mbe r 2Sth. 1S/o. 
Present: Counsel as ay fore, at 13] Kast S6th street. 
Jutius H. TyNDALE 
Cross-examination resumed: 


X Q. 32. Is the pavement in front of this office the same which 
you say you have examined on Sunday, November 16th ? 

A. It is. 

X Q. 33. Will you please examine it once more and ascertain, with 
the aid of the rule I now hand you, the distance of the crack which 
I mark “a” on your “ Exhibit Tyndale” from the front of tl 


‘ 
ynda 
house. and also its length: also the distance of crack “ 6” from the 


ic 
house, and its length? 

A. I will, with the understanding that I do not know whether the 
conditions are the same as on the 16th. 
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813 X Q. 34. Have you examined, as requested, and what Is 
the result of your examination ? 

A. Lhave. The position of the island with cracks, as seen on 

the 16th, is not so clear as at that time, and I cannot possibly deter- 


mine it. 

X Q. 35. Did you measure the crack “a” now ; and, if so, how long 
is 1t? 

A. I did not measure it, for the same reason as stated in the pre- 
vious answer. 

X Q. 36. Did you measure the crack “6” now; and, if so, how long 


Is 1t? 

A. I did not, for the same reason as stated in the previous an- 
swers | 

X Q. 37. Did you to-day see the crack “6” on the pavement ? 


A. I SAW a line which | took LO be the same, but am not posi- 
tive, not. having measured the distance from the house on the 16th 
Inst. 

X Q. 388. Will you positively swear that the line you saw to-day, 
and which starts eastward trom the most westerly joint of the pave- 
ment, is a crack in the pavement or a rupture thereof? 

\. [am not positive, as I did not examine it with my hand. 

XN (). ov. Pi ase examine the pavement once moreand then answer 
the preceding question again. 

A. I take it to be a crack. 

X Q. 40. Do you mean that yourlme “5” on “Exhibit Tyndale’ 
indicates a pA ture on the pavement? 

A. I take it to be a superficial rupture. 

X Q. 41. Wh ut do you mean by “ superficial ?” 

A. Anything having no great depth. 

X Q. 42. iow deep, about, do you take the rupture which you 
consider the line “4” to be—as deepasa half an inch or one quarter 
of an inch, or how? 

A. I should say about a twentieth of an inch, to the best of my 
knowledge. 

X Q. 48. Will you positively swear that it is as much as one- 
twentieth of an inch ? 

A. I can’t positively swear. 

X Q. 44. On your memorandum, which has been copied by me 
during your last examination, the letters “ fl” appear on the first 
line. Do tl ley mean flag or what? 

A. They mean flags as irregularly divided by the cracks running 
north and as 

X Q. 40. Were you requested by Mr. Schillinger or by others not to 
use the word “ flag” or “ flags,” when giving this te stimony ? 

A. I was asked whether | considered the in cracks or revular di- 


visions made by hand 
(Answer objected to by defendants’ counsel as not responsive.) 


S14 X Q. 46. Question repeated. 
A. Not direct ly 
X Q. 47. But indirectly were you ? 


Ds 
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A. As an answer to my question whether that was the issue Mr. 
Schillinger said, as before stated, that it was for me to state whether 
I considered them cracks or divisions made by hand—leaving it to 
my judgment. 

X Q. 48. Did Mr. Schillinger also request you not to call the north 
and south divisions joints but cracks’ 

A. He did not request me; he asked me to remember that I had 
found them to be cracks. 

X Q. 49. What, in your opinion or to your knowledge, is the dif- 
ference between a joint and a crack ? 

A. The way [ judge of it was that a joint could not have been 
worked on either side of a stone as to bring about such a perfect 
union and on aceount of the islands. 

X Q. 50. What do you mean by a “ perfect union ?” 

A. That each little prominence and depression on one side of the 
stone was calculated to fit each little depression and prominence on 
the one side by another stone. 

/. 51. What do you eall the color of that pavement ¢ 

[ call it a dirty grey. 

J. 52. You would not call it blue, would you ? 
here is a tinge of blue in the cleanest spots. 
(). 55. Is not the centre pavement clean ? 
some parts are covered with a rough-grained white substance. 
(). o4. Did you ever inspect any other cement pavement besides 


AP APA 


this: and, if so, which ? 

A. I did not inspect any pavement. 
another pavement, to which I paid no particular attention. 
on the Third avenue, but what cross-street I don’t know. 

X Q. 55. Did Mr. Schillinger point out to you the cracks on this 

1 


Mr. Schillinger showed me 
[t was 


oe 
pavement or what you believed to be cracks ” 

A. No, sir; I took note of the cracks myself of my own accord. 

X Q. 56. Did he not point them out to you this afternoon while 
you were examining the pavement? 
A. I was under the impression that he was under a discussion 
with one of you gentlemen. I certainly paid no attention to it. 

X Q. 57. Of what country are you a native? 

A. Of this country. 

X Q. 58. Are you the family physician of Mr. Schillinger? 

A. I consider myself SO. 

‘ 

815 A. I think about two years. 
). 60. When first did you hear of this suit and through 
whom ? 

A. Some months before the 16th inst. I knew that Mr. Schillin- 
ger had some patent difficulty, but was not aware of my knowledge 


of this suit until the 16th. 
X Q. 61. Who told you about it some months before ? 
A. I can’t positively remember; I only have an impression 
X Q. 62. What reason did Mr. Schillinger give you when asking 


you to come and inspect this pavement ? 
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A. He gave me no reason at all at the time, but subsequently 
asked me if I was willing to testify as to what I had seen. 

X @. 63. Did he not ask you to go with him and ask you to notice 
any deficiency you might detect in that pavement ? 

A. I really do not remember the tenor of that request. The meet- 
Ing was accidental. 

X Q. 64. Don’t you remember this much: That Mr. Schillinger 
asked you to go with him and look at a certain pavement in 86th 
street and notice any deficiency in it that might occur to you? 

A. In the first place, Mr. Schillinger only proposed a walk, and, 
coming to this place, drew my attention to 1t In language which I 
do not recollect—that is, I took no notice of the language at the time 
so as to remember it. 

X Q. 65. Did vou go with Mr. Schillinger to a certain photog- 
rapher by the name of Baab, in Third avenue, near 86th street ? 


A. I did not. 
Iairect resumed by Mr. VAN SANTVOORD: 


(). 66. Please look at the westernmost crack in this pavement in 
front of tl ‘and state whether or not the same can to-day be 
seen as distinctly as, to the best of your recollection, it appeared to 
you when you first saw it on the 16th of this month? 

(Objected to as suggestive and leading.) 

A. It is not, as the sun was shining on the 16th November and it 
is cloudy to-day. 

(Counsel for defendants objects to this answer, as the witness gave 
it without inspecting the pavement after question 66, but remaining 
on his seat, from which the crack in question could not be seen.) 

Q. 67. How often have you been out of this office this afternoon 
to look at the pavement in front of 1t? 

A. Twice 
S16 Q. 6S. Will you please inspect the same, especially with 
reference to the westernmost crack running from the fence 
towards the house, and then answer question 66 again ? 

A. Iwill. To the best of my knowledge it is not as clear as it 
was on that day. 

Q. 69. Do you know from observation personally whether or not 
cracks In a cement pavement are made more obscure or more dis- 
tinet by being made wet with rain or water when seen a few hours 
after being made wet? 

(Objeeted to as suggestive and without foundation.) 

A. I do not know from my own observation. 

Q. 70. You was asked in X question 44 about a memorandum 
which was copied by counsel for defendants. Is the paper now 
shown to you the memorandum copy referred to? 

A. It Is. 

(Counsel for complainant offers the same in evidence, and it is 
marked “ Tyndale Exhibit 2, R. E.8., Ex’r.’’) 
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(Counsel for the defendants objects to the offer in evidence of 
paper referred to as immaterial, because the notes thereon are 
already copied into the record, while the offer 1s Incompetent as re- 
gards the sketch on said paper, it not having been shown or appear- 
ing that such sketch represents anything material to the Issue in 
this cause.) 

Q. 71. Please take “ Tyndale Exhibit” with you out to this pave- 
ment and compare the same with the pavement as it appears now, 
and designate thereon by crosses the places where any Islands occur 
along the north and south cracks; and also observe if any other 
north and south crack or cracks can be seen In whole or in part, SO 
that you can be prepared to designate its position and character. 
Please take with vou, also, the photograph, Exhibit 19. 


(The latter part of question objected to.) 


A. I have done -o. 

(). 72. State if. you observed any other north and south cracks 
besides the three which you made on the “ ‘Tyndale Exhibit;” and, 
if so, please designate its position on such exhibit and mark any 
additional north and south line which you make with the lett 
“'T” at the ends thereof. 


(The lke objection.) 


A. I have done so. 
817 (). 73. State whether or not the line vou have designated 
“"T” extends in said pavement to the fence. 


(The like objection.) 


A. It extends to within twenty-one inches of the fence. 
74. State whether the line “ T” is wholly exposed to view or 
otherwise in the pavement. 
(Objected to as incompetent.) 


A. The upper part of it is lost under the support of a monument, 
above ge it is no longer seen. 

(). 72. asked you while present with you just how on that 
pave baal to measure the width of the several parts which aré sepa- 
rated by the north and south cracks—that is to Say, by the cracks 
which run northerly. Did you do so? <And,if yea, please give the 
measurements you made, commencing on the we st side and going 
easterly. 

(Same objection.) 


A.I did so. From the western edge of the pavement to the first 
crack, thirty-five inches; from the first to the second crack, thirty- 
one inches; from the second to the third crack, forty-two inches ; 
from the third to the fourth crack, which is the line “TT,” forty- 
three inches; from the crack “'T IT” to the eastern extremity of the 
pavement, thirty-nine inches. 

Q. 76. Designate on Defendants’ Exhibit 19, if you can, the place 
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“TT” isin said pavement; designate the 

same by a referet iny object which is shown in said exhibit. 
A. It runs from the base of an iron bar supporting a column 

marked “e”—the right-hand one of three columns—irregular up- 

wards into a space which is dark here on the picture. 

Designate by the letter “C” on the “ Tyndaie Exhibit’ 


where the crack or line 


, 


(). L ij tUULC' 
the side 5S or parts of the pavement | whic I are covered by monuments 


or ornaments 


, 
' 


7 * , . © 
(( yyrected tO aS Immaterial.) 


| 


A. I have done so to the best of my ability. 


(). 78. State whether it would be possible to remove the monu- 
ments and « rnaments which now cover a POruion of sald pavement ‘ 
without alee to them, by the united labor of two men. 


(Objected to as calling for an opinion, and as incompetent.) 


A A great numb I of them could be SO removed : others eould 
be shafted, and others, again, could not be moved, In my opiIn- 
S18 (). 79. If those which. vou sav. could not be removed were 

ria le 1) seebtlons, do Vou say that thev could not then be re- 


moved « 


fSsame obj CtLION 


‘ = ’ zy = on ae . ne 
A. Some could and some could not, Ly Ing seemingly of one piece. 


~ 


X Q. 80. Is part of the crack which you mark “T T” covered 
with ornaments or monuments? 

A. It is lost under the support of a monument not very wide and 
not visible on the other side. 

X\ (). Sl. Do you meath LO Sa \ that the ( ntire length shown by you 
In “exhibit Tyndale” is exposed to view ? 

A. It is as I marked it down. 

X Q. 82. Do you swear that the base of that rod on the easterly- 
most pillar “e” is twenty inches from the post? 

A. | sald { wenty-one inches, as-I so ot if by measurement. [ 
did not note 1t down, and request that I may be permitted to meas- 
ure 1t again 

NX Q. 383. Are those places which you designated with the letter 
“x” on the “Tyndale Exhibit” all the islands that you could find 

the pavemen 

‘A. ee were 

X Q. Pleas measure again the distance between the base of 
the _— pod On) the east rilymost post an i and the fence. 

A. The distanee from the end of the crack to the post 1s twenty- 


one inches, and from the iron rod to the post is 193 inches. 


Direct resumed : 
Q. 85. State whether the cracks on said pavement which run north- 
erly and southerly are in straight lines or crooked. 
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(Objected to as incompetent and suggestive.) 


A. They are crooked. 


JULIUS H. TYNDALE. 


Subscribed and sworn to before me this 28th November, 1873. 
R. E. STILWELL. 


7 . , 
kira miiiier, “el. 


819 IF ripay. December 19th. 1878. 
Present: Counsel as before. 


THoMAS S. GREEN, being duly sworn as a witness on the part of 
complainant, deposes and Says: 

Q. 1. What is your name, age, residence, and occupation ? 
A. Thomas S. Green; age, 45 years; residence, SSth street, south 
side, between First and Second avenues; occupation, policeman of 
this city. 
(. 2. How long have you been a policeman of this city 


» 
). | 

A. I was appointed in 1857, third day of July; I resigned Novem- 
ber Ist, 1864, and went into the United States service during the 
war; was reappointed the 26th day of May, 1566, and have been a 
policeman ever since. 

(. 3. Where was your beat as a policeman in the vear 1869? 

A. I had the north side of 79th street, the south side of 86th street, 
and the cross-streets from Third to Fourth avenues between 79th 
and 86th streets. That was my regular post, but during the sum- 
mer months I often had from 79th to 94th streets, which made two 
posts doubled. 

Q. 4. Do you know of any cement pavement being laid upon any 
premises in 86th street between Third and [Fourth avenues; and, if 
so, can you state where it was and when laid? 

A. Yes, sir; as near as I ean remember, it was either August or 
Septem ber ; I can't say which month, but it was in the latter part of 
the summer of 1869. It was on the north side of 86th street; I don’t 
know the number. It was an artificial stone-work manufactory ; it 
was Gunther’s—that is, I was told it was Gunther’s. 

Q. 5. Please state what you know about that cement pavement 
and how you came to know anything about it. 

A. I was sent by Sergeant Brooks down to this Mr. Gunther's 
place to see what I could get a barrel of cement for, he wanting to 
buy some. I told him I was not acquainted with the man, but 
would go down and ascertain what I could get a barrel for. I went 
down and saw, through the cracks of the board fence, a man work- 
ing, laying the sidewalk in front of the office. I tried the gate; it 
not being fastened, I walked in. I asked this man that was work- 
ing where Mr. Gunther was. He said he didn’t know, but thought 
he was down town. Iasked him what time he thought he would 
be back. He said he didn’t know; some time in the afternoon. The 
man that was at work there was just moving a joist that he had 
filled up to. He had about six feet of the sidewalk laid, and as he 


oi—Z15 
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i ] 


moved the joist, the cement that he had filled up to it followed the 
joist or crumbled down as the joist Was moved away from it to form 


bw —- eee eT ee Coe ee 
another streteh. [le moved the }OIst about LWwo feet six 1ne@ehes, as 


near as I can tell hen there was another man who brought 


SZU some cement to him In pbalis and commenced filling Up Lhe 
} ? . } 4 ; 4 ] ] ee 
ft where he had removed the joist. I stood looking 


] } , . - ’ 
an hour before I went out. and I asked him if the 


frost would not affeet it. Ile said, ‘‘ No; he git so hard like a stone.” 
That is all I know in regard to that; I didn’t wait any longer; I 
had to LO bev kK LO thie station-lhouse 

Q.6. What part of the cement pavement had been laid when 


you went into the va 


A. Ile COMIIIeNCe 


Lvou speak Of lay 


| 
. 4 , . } — oe he — . ai 
A, Laid lenethwavs trom the ofhice to the sidewalk. that would 


be fromh north to south 
y ' - 4 1} ] } =. . 
" ‘ é . ; Tir< i- a tg 4 , 

\) 2 You ela Lie a SA Secu Ui the Sicit Willi ereae heen laid. Kx- 
ae fy» > . ] roel 1, . aty 1y . 7 , «| — t | » f_ tf a 
miadilh (FO) Whichhk GQlrectionh you reckon about Lilese SIX eet of Lhe 
i ns 
Sie > Lik 

4 Y og \ ‘ 1, ,? | _ , ] >| : ] ' . 

. hrom where he commenced to where he move l thre KOLStS from 
alrit ¥ +} t 1] | ’ i | frerynyy i] i}, + | i] " | 
taKING the Tull teneth trom the oihnee to the s CWaik 


() 9% State whether or not there were any « 
] }|- Os ae el me ne - = 
the sidewalk which had been laid when vou first saw it. 


' } 1 ] 
‘i 2. & } } T shee ; ; ‘ 
poame MIYCCLION, ANG aS 1eaa]lh’. } 


A. No, sir. 

Q. 11. Did you afterwards see that cement pavement? And, if so, 
state when first. 

A. I saw it after the fence was taken way—not till the fenee was 
was ten days; 1t may not be so 


- 

— 

— 
—) 
— 
— 
— 
—_ 
a 

- 


Laken away, 
deat desi Tan's wae Sai E tecraas 10 tasuns do acini aise dei 
pOML , COULELLIL t Say, DUT KhnHow it Was a short time atter the pave- 
ment was finished. 

(). Ll? Deseribe | 


when Vou first Saw it or noticed it 
after it was finished. 


~ 
nom 
ee 
~-~ 
od 
- 
oo 
—~ 
— 


\. Well. I don't know as I took any par 

; ; +4 oe ° _ - . 7 ] } 

| thought It made a veryv nice, smooth sidewalk 
’ >~as . a secon "> 3 ' a : — , : 

(). lo Do you recoriect whether at that time 1t was In one piece 
or more than one prec ? 

(Same objection as to question 10.) 

‘ A 


A. I don't recollect of seeing any marks or cracks in it at that 
time, but as the cold weather came on I noticed some cracks 

821 and raade the remark to a man by the name of Coogan, an- 
other policeman, that I thought that would not stand the 


frost. lor I Saw it commencing LO crack. 
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Q. 14. Are you subpcenaed to attend here as a witness? 


y 
j ’ “Ty 
A. Yes, a8 


Cross-examination by A. V. Briesen, Esq.: 


4 = ; —_— , : . . ' : : - " . 
X Q. 15. In which direction did the separations or cracks, which 
you say you noticed in that pavement, extend ? 
rivl } 4 ’ } . & - — 5 ° . : 
(he largest ones extended from the sidewalk towards the 


ae ‘ roe io Diag ' i ere on }’ 
oftice: there are smaller ones branching of 


7 } . 
e sinailier ones Dranecning oT, Do you 
, , > - = 
mean tosay that they were there when first vou noticed anv eracks 
1n the pavement? 
i 
1] ] : ] ’ . ; , . : 
A. Not all of them. <As the eold weather became more severe 
ee ee en om aiffaran?t di:rant: 
there were several small cracks running in different directions. 
' 


XN Q.17. Is that pavement still there, to your knowledge ? 
\ | 


—_— 
| 


A portion of it is. In front of the steps there is a place where 
: , ey 4 <r ] y ] : 2 
it seems as li something heavy had fallen OntLO If and broken and 
. } } } 
the portion that was broken had been dug out. 


or a oa pie ee | 
X Q. 18S. But what remains there now is to vour knowledge, the 


A. Some time last week: I ean’t sav the dav: I think it was 


X Q. 20. Deseribe its condition when last you saw it. 
A. | could only see a portion of the centre. On each side he had 
l¢ S OF LO nbstones Or artificial sSLOTNeS, Saw two cracks 
running from the sidewalk to the office, and I saw some few cracks 
running in various directions, as near as I can deseribe it. 
X Q. 21. Did vou go there alone when last you saw it, or was any 


‘a 


it al 
», 4 LJ. yy A What caus 8 Vou LO YG there? 
A. Mr. Schillinger had left one of his eards at the station-house 
requested me to call up and see him. lle told me that \Ir. 
ld him t |] knew more about the laying of that 
sidewalk than All one that he knew. told him that | didn’t 
know much about it. Id 
but | didn’ tel] him DOW | came to know it—about the S\ rgeant 
sending methere. Then [ went and looked at it to see if it was 
he same sidewalk that had been laid there before. I then 
§22 saw a hole by the step in front of the office, I should think 
about fourteen inches long, nine or ten inches wide. 


The witness being shown a photograph, he is asked: 


a | A 


—s 


X Q. 25. Do you know what this represents ? 
A. Yes, sir; Gunther’s Artificial Stone Works. 


Photograph offered in evidence and marked “ Defendants’ Exhibit 
1I9*, R. E.S., Ex’r.” 
X Q. 24. Does this photograph, Exhibit 19*, represent the pave- 
1 


ment in front of Gunther's office and the monuments, etc., standing 


De 


452 J. B. HURLBUT Vs. JOHN J. SCHILLINGER ET AL., &C. 


thereon in the same condition as when you last saw that pavement, 
as far as you remember ? 

A. I don’t see the hole in it in front of the steps. 

X Q. 25. But otherwise do you find it the same? 

A. I think they have been moved from this side (pointing to the 
west). I saw only two cracks running from the sidewalk to the 
office. 

X Q. 26. Please mark on that photograph, Exhibit 19*, the letter 
G wherever you noticed any side cracks. 

A. Well, I don’t know as I could mark any place in particular 
positive. I could ‘- | were to go and measure the distance, but | 
can’t mark positively where they are on that photograph. 


X Q. 07 Hfave you ever not ticed and observed any other cement 


pavement besides this one? 

A. I have; in front of Dunn’s carriage factory, northwest corner 
of 87th street and Third avenue, and I saw one laid on the northeast 
corner of Avenue A and 87th street and one in front of 1491 Third 
avenue, northeast corner of Sith street. 

A Q: 28. — you ever observe the Schillinger cement pavement 
In the eity-hall park, opposite this office ? 

A. Not suetie ashy - | noticed it was cement. 

X Q. 29. Will you please inspect that city- hall pavement and 
ascertain whether or not many of the blocks of the same are cracked ? 


(( Ybyected to as not cross-examlnation.) 


A. I will. 

X Q. 30. Have you examined the cement pavement in the city- 
hall park? And, if so, please answer 29. 

A. | have examined a portion and find some of the blocks cracked. 

XN Q. 31. Did you ever see a cement pavement laid in blocks or 
otherwise that was not cracked after having been 1n use some time? 

A. All the cement pavement t that | ever saw laid had more or less 
cracks 1n it. 
$23 XQ. 52. You say that the cement crumbled where the 

joists had been removed in laying Gunther’s pavement. 
Please explain more fully what vou mean by that. 

A. I mean that the joist was not left there long enough for the 
cement to set or grow hard, to hold itse If together. When the Joist 
was moved away from it the top part of the edge fell down and did 
not leave the square edge of the cement that it would have been if 
the joist had remained long enough for the cement to harden. That 
is mV idea. 

X Q. 33. From what do you know that the cement would have 
hardened or set if the joists had remained longer? 

A. I once laid a cellar floor with cement and sand in my father’s 
cellar, and I found that I had to finish it along smooth and even as 
I went, for the cement would harden so that it would be difficult to 
finish it smooth. 

X Q. 54. Did you use a joist in laying that cellar floor ? 

A. No, sir; I used a plank, and had my knees on it. I com- 
menced by taking a stretch across the cellar about three feet wide 


a S| 
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I laid the cement up to the plank, took a straight edge and levelled 
it off, and then moved my plank about three feet further, filled up 
the space between the cement I had laid and the plank, and smoothed 
that off even with the edge, and so kept on until I had finished the 
cellar. | : 

X Q. 35. Did you allow the cement to set before removing the 
plank each time? 

A. No, SIP. 

X Q. 36. When was that pavement laid by you, and where 

A. About 1850, ina cellar in the town of Kye, Westchester county, 
New York, in my father’s house. 

X Q. 37. Why did you not allow the cement to set before remov- 
ing the plank ? 

A. be Cause a Mason the re told me not to—as laid Olle stretch, 
to go on and lay the other ; it would be easier. 
Xx () Od, How easier 

\. It would be easier to smooth it off. 

. Q. 
) 


) 


X Q. 39. Well, did not each streteh, during the time occupied by 
you for smoothing it, set sufhiciently to form a smooth edge when 
afterwards the Dp lank was removed ? 

A. No, sir; as I moved the plank the cement followed it a httle— 
that is, instead of standing straight. it crumbled down to form a 
bevel, and thus did not form a straight edge, so that the next stretch 
that I filled up right even with the stretch I filled up before, I could 
take a straight edge and level it smooth—fill up the space that had 
bevelled down. 

X Q. 40. You say a mason told you not to let the cement set. 
Did you propose to him that you would let it set before removing 
the plank ? 

A. No, sir; I told him I was going to cement the cellar bottom 
and asked him in what manner I should do it, and he told me. 
$24 Redirect : 

41. Was the proportion of the cement blocks of the city-hall 
pavement which you saw this morning, and which you say were 
cracked, large or small compared to all the blocks you saw compos- 
Ing the pavement ¢ 
A. The proportion that I saw cracked was smaller than the whole 
blocks. 

@. 42. Do you know who laid the pavements at Dunn’s factory 
and at the other places mentioned In your answer to cross 27 ? 

A. Schillinger laid the one on the corner of Avenue A and 87th 
St. and in front of 491 Third avenue, but I couldn’t say, only from 
hearsay, that it was Gunther who laid that in front of Dunn’s fac- 
tory. 

(. 43. When was that cement pavement laid at Dunn’s factory ? 

A. In the spring of 1870; I couldn’t say what month. 

). 44. Was that laid in one or more divisions ? 

A. It was laid in one continuous piece—no joints. 

). 45. Did vou see it while it was being laid ? 

A. Yes, sir. 
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De 


(. 46. How did the manner of laying it compare with the mode 
pursued by the man laying the pavement at Gunther's office in 86th 
street ? 

(Objected to as nol redirect. ) 


A. Laid the same way as that was laid in front of Gunther's office, 
as far as I saw it laid in front of Gunther’s office; that was laid the 
same Way. 

(). 17. What became of that pavement In front of Dunn’s factory ¢ 


(Same objection } 


A. It was taken up the next spring—the spring of 1871. 
Q. 48. Was anything put down in place of it; and, if so, what ? 


; 


(Same objeetion 


4 
t 


A. Another cement pavement was laid. 
a , 


y . ‘ 
L.CCIrOSss . 


X Q. 49. You say about Dunn’s pavement that it was laid in one 
continuous piece—that is, no joints. Is that description, according 


to vour idea, also applicable to the cement pavement of which Ex- 


. . ( : , , ~~ ff ) 
hibit Visa r presentation 
y ek + | ? ' ct cxvat iy ’ ‘ ’ - +4 TS 
A. CS, SIr: thats lald without any ots. 
, . £2 } - ' — 11; }; 
X () oO. What reason have you for not ealling the ines a a, h h, 
| ° , . } } " 
nad mn ixhibit 19 Joints, but eracks ? 
3 T= 4 | ] , . . + . 7 i > is ‘ : : . ’ 4 . 
OZ A. Beeause they are not straight like a joint: they are 


X Q. 51. Then you swear that, in your opinion, the line } 6 on 
' I } } +) 

A. swear that the erack in front of that othee Is crook d. 

xX Q. 32. Does this photograph, Exhibit 19%, represent what you 
I th in frontof that office? 

\. No, sir; that line 66 appears here perfectly straight, but in 


front of the office it is cracked, with a ragged edge—not straight. 
Defendants’ counsel hands witness Defendants’ Exhibit 19*, 


\ - » Will ] } s | 
y | Tt" ay] i ’ ] t } 
‘a (J. Jo Lil VOU LelKe Lis por) 


3 otograph and compare it with the 
pavement 1n front of Gaunther’s oftice so vou can testifv more clearly 


at the next examination 


A. Yes. SIT. 


: > i A . > 44) ] cy : 
Adiourned to 24th, at LU a. m. 


WEDNESDAY, Dec. 24th—10 a. m. 
Recross continued : : 


XN Q. o4. Have you compared this Exhibit 19* with the pavement 


S . 
1n front of Gunther's ottiee. as requested by me? 


: 42 Bis _—s UO aisha , — ae <4) 
\ (). oo Piease hear the officer read to you cross-question o2 and 


, wad 


answer the same again. 
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A. No; because the cracks here are straight and there they are 
crooked. | 

X Q.56. Then, according to your opinion, this exhibit is nota 
photograph of the pavement as it actually is. Is that so? 

A. That’s my opinion, because there is cracks in it that I can’t 
see with a magnifying glass, even. [t also does not show where 
cracks had been filled up. 

X Q. 57. Have you seen Mr. Schillinger since your last examina- 
tion and conversed with him regarding your testimony ? 

A. No, sir; I have seen him, but had nothing to say about that 
affair. 

Redirect examination : 

Q. 58. To what cracks do you allude that seem to you to have 
been filled up? 

A. There is a crack, or was one and is filled up, running from 

line a a (the witness points to Exhibit 19*), commencing near 
O26 the gate post, running towards the office, s lanting off towards 

line 64, and another one running from line @ a, up nearer 
the office, branching off towards the line 4 / 

@. 59. On what day since your last examination here did you 
compare the photograph Exhibit 19* with the pavement-in front of 
Gunther's office ? 

A. On Monday, 22d inst., about 12 o’e 

(). 60. Was any one present there at the time or during the time 
you compared the mm; if so, who? 

A. Yes, sir; I took two men with me when I went. One man’s 
name was Coogan, the other one McGuire and while we were ex- 
amining it Mr. Gunther dows up in his carriage 

(). 61. You have said that the pavement In front of Dunn’s factory 
was taken up and another cement pavement laid In place of it. 
Deseribe the pavement laid in place of it, and state when it was so 
relaid. , 


7 
lock noon. 


(Objected to as immaterial and not recross-exam ination.) 

A. It was relaid in the spring of 1871, and it was laid in seetions 
running from the building to the street of about three feet wide, and 
some mixture of tar or pitch or something of that kind, | don’t 


know what, between the sections. 
; THOMAS S. GREENE. 


Subscribed and sworn to before me December 19, 1873. 
R. E. STILWELL, 
lraminer, “KC. 
Adjourned to 29th inst., 11 a. m. 
I RIDAY, January 29th, 1874. 
Present: Counsel for respective parties. 
JoHn W. Heescu, being called and duly sworn as a witness in 
behalf of the complainant, deposes and says: 
Q. 1. What is your name, age, residence, and occupation ? 
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A. John W. Lleesch : I am ob years of age: I live On Jersey City 
Heights, on Laidlaw avenue, near Palisade avenue—second house 
from Palisade avenue; [ am inthe mustard business, in the employ- 
ment of Bauer Bros., No. 215 Centre St., N. Y. city 

(). 2. Do you know Julius Hopke? 

A. I do. 
$27 Q. 3. Did you and Hopke obtain a patent relating to arti- 
ficial stone pavement; and, if so, in what year? 

A. Yes, pn In 1871. 

©. 4. Describe what the invention was, and also who made the in- 
vention. 

A. First Hopke said something about it and we talked it over. 
The first time he said we want to use metal instead of tar paper , 
and then the first thing we put down was a little piece of wood in a 
box, and then he explained to me what to put the pattern in. We 
dadn’t put any wood in that; we puta piece of brass in with a lip 
on it, half an inch turned over. The first who made the invention 
was Hopke. 

(. 5. Do you recollect what time that invention was made? 

A. Yes, sir. 

(). 6. Please state. 
A. It was in 1871, on the 24th of March. 
(). 7. Did you ever work in cement ? 
A. Yes, sir. 
). 8. How many years have you worked in cement ? 
A. I-commened in 1869, Sth of August, and continued until July 
7th, 1875. Sometimes I had something to do and sometimes not. 
[ never did anything else. 

(). 9. For whom did you see at the cement business August 8th, 


“eS 
1869, and how long did you continue to work for them ? 
A. I first worked with B ssaidiaaendl Holman, and then they changed 


A 
the name to Bandman, Holman & Co., and then they changed the 
name again; Mr. Holman went out,and it was Bandman & Co., but 


[ am not sure how they ~ d it at — time. I worked for them 
In that business from the h of August, 1869, to 1870, in September 


or October, [ am not sure wi ns sa 14 or 15 months. 

Q. 10. Do you know of any cement pavement that was laid at 
Mr. Holman’s house, at Union dng Ne Ww Jersey, during the time you 
worked for Bandman & Holman or their firms? 

A. I do 

(J. 11. Did you work at such pavement In laying it down ? 

A. Yes. 

Q. 12. Pleasestate when it was laid—the yearand the month—and 
who worked at it 

A. It was 1869, in October, from the Sth to the 15th; somewhere 
about that time. ‘There was a man named Drehmann and myself 
and another old named Seifert—don’t know his first name—and a 
boy named Beruard Bruggemann. 

Q. 15. Do you know where Mr. Dreliman is now; where he lives? 

A. All I know is that helivesin Philadelphia. You might 
$28 find out by his brother-in-law, who lives in West 4th street ; 


“<< 
« 


ee 
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I don’t know his name or his number. He lived there a year 
and a half ago. 
@. 14. W hat was the business of his brother-in-law ? 


(Objected to as irrelevant and immaterial.) 


A. | am not sure, but I think he was a tailor. 

Q. 15. What did Drehman and yourself and the others who you 
mentioned doin laying that pavement? I mean what particular 
portions of the work did either do. 

A. Drehman finished it and I put the rough stuff down and the 
others mixed it for me. 

Q. 16. Was there any pavement of any kind on the ground where 
this cement pavement was laid? 


(Objected to’as indefinite and as not having a proper foundation.) 


A. No, sir. 

17. Deseribe this cement pavement and the manner in which 
you and the others working with you made the same. 

A. It was four feet wide; then, first, we put on both sides a joist 
about three inches by four; then put a cross-piece down, measuring 
by the eve, according to the batch we had mixed so as to fill up to it. 
Sometimes we didn’t have enough, and we finished as much as we 
could, and sometimes we had too much and had to move the Joist 
further along. We take the cross-piece out and move it further 
down. 

Q. 18. When you moved the cross-piece further along what then 
did you do? 

A. Sometimes put it down again; sometimes didn’t use 1t at all. 

@. 19. About how long was that pavement in front of Mr. Hol- 
man’s house? 

A. About seventy-five toa hundred feet; I guess about a hundred 
feet. 

. 20. Do you know on what street or avenue it was? 

A. Corner of Bergenwood avenue and Union Place. I guess it was 
Union Place or Lewis street—I guess it was Lewis street. 

(. 21. How was that pavement finished ? 

A. All put down in one piece. 

(Objected to by defendants’ counsel as not responsive and volun- 
teered.) 


Q. 22. Do you know whether that pavement was afterwards taken 
up and laid over in whole or in part? 

A. I know so much aboutit: I was living at that time in Bandman 

& Holman’s factory. They took it up again next spring; I 

829 don’t know what time it was. I heard something about it; 

I don’t know how, whether they took if up altogether or a part 

of it, and then they put it down again, so much as I know, I think 

in one piece again, and cut it with a trowel. I don’t know, but | 


heard so. 
(Answer objected to py defendants’ counsel as hearsay.) 
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(). 23. Did you, in your last answer, use the word “living” where 
your answer says “living” at that time in Bandman & Holman’s 
ha Lory 

(Objected LO as IncomM pete Nt.) 

\. Yes: I did 

().24. Was the man you called Seifert regularly employed by 
Bandman & Ifolman in their factory at the time that pavement was 
lal ‘ 

\. No, sir; if we got jobs and had something to do he got work; an 
if not, he did not 

(J. 25. Did he do any thing else in their « mployment besides m1x- 
Ing the stuff; and, if so, what? 

A. Sometimes he did yon r work and other odd jobs if there were 
any to do. 

(). 26. Do you know of a cement pavement laid in 48th street, 
New York, by Bandman & Holman or their firms while you were 
with them 

A. I do 

(). 27. State what kind of pavement that was, how laid, and near 
what avenue, and when it was laid 

*(Obieeted to as not rebutting.) 

\. Cement paveme! laid all in one piece; in 48th street, neat 
Sixth avenue, fourth or fifth louse from Sixth avenue; I guess it 
was laid in the last part of October, 1869 > 

(). 28. Do you know for whom the work was done or who owned 
the premises 

Same objection.) 

A. Ido; for Mr. Fitzpatrick, so much as I heard. He owned the 
two houses 

QM. 29. Did Bandman & Holman, while you were with them or 
their firms, lay other cement pavements besides the two you have 
mentioned at Holman’s house and in 48th street while you was in 
their employment; and, if they did, how were such other cement 
pavements laid? I refer to pavements laid in plaster cement 

A. Yes, sir; I guess in 5lst street, between Fifth and Sixth ave- 

nues; | guess laid in the same way as the one in 4Sth street 
S30 do not KNOW any more bes des these Pha re Were some 
others outside, but I don’t know where they were 
(). 30. Do vou know where the Lion brewery is In this city’ = 
A. Yes, sir. 
Q). ol. Is there a cement pavement or sidewalk in front of that 
brewery or of any part of the premises ? 
(Same objection and cls lt L1d1n a 
A. I don’t know anything about sidewalk, but there are some 
floors laid in that brewery—cellars or something like that; that is 
all IT know about it. 
(). 32. How long were you and Hopke in getting up the invention 
that you and he patented ? 
a 


- & 
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C)})3 ae t ‘ . 47 ? ‘yf ris | } 
(Wojected to as Immaterial.) 


ree or 


ss 


A. We commenced in 1871, the 2d of January,:and were 
four months, about. | 
Q. 53. Did Julius Hopke do any work in laying down the pave- 
inent at Holman’s house in Bergenwood avenue when it was laid 
In October, 1869 ? 


A. No, sir. 


C'ross-examined: 


hee a 


X QQ. 54. How many days did it take to lay that pavement in front 
of Hiolman’s house? 
} : _— ] ’ 
A. | don’t think it was much over three days: I can’t sav ex- 


ly. 
’ TE ee 4 4] , ‘ ) : ; ; " es | ™ 
X @. 35. Did you put that movable JOISt against the edge of the 
, . } } : ‘ 
cement when leaving the work at night ? 
oe 4 

\. Sometimes we did and sometimes not. 

Ave ry ft 4] | } 

X (. 386. When you left the joist against the cement over night 


A. We took the joist away, and then on the edge cut it down 
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A. I don’t mean cutting the edge down crossways; I mean cut- 
ting it in blocks. 

X Q. 46. You mean by eutting it in blocks you get it closed and 
tight together then ? 

A. I mean if you get blocks and cut it through with a trowel and 
then divide it as soon as the cement is set, then it will be in blocks. 

X (. 47. In answer 37 you say that you cut the edge of the cement 
on the Holman pavement in the morning with a trowel and made 
some holes on the edge. What did you do that for? 


> 


A. First, to get them close and tight together, and then it 1s 


easier to work and get smooth on the top. 

X Q. 48. Then if you had not cut the edge of the cement in the 
way you did the fresh cement would not have come close and tight 
against the old, would it? 

Yes, sir; it a L. 
Q. 49. low would it have come tight against the old? 
Well, it binds together as long as the edge is clean. 


A. 

xX 

A. 9 
X @.°0. Are you sure of that ? 
A. 

X ¢ 


). 51. Were you ever treated against delirium tremens; and, if 
so, when 


(Objected to because irrelevant and insulting to the witness.) 


A. No, sir. 
X Q. 52. Where were you immediately before you entered the 
employ of Bandman & Holman, In August, 1869? 


83? A. I was doing nothing for four or five weeks. 
X Q. 55. Were you sick in the summer of 1869” 


A. No, sir; not in 1869. 

X Q. 54. Do you swear that in 1869 you did not consult a phy- 
sician about your health ‘ 

A, Yes: [ do. 

X Q. 55. Do you know H. A. Gunther, one of the defendants in 
this cause ? 

A. Yes, sir 

XN Q. 56. Did Mr. Gunther, about 1868, furnish you with means to 
establish a cigar store in Hobok n, New Jersey ? 

A. Yes, sir: it was the last part of 1868. 


Further examination adjourned to Tuesday, January 6th, 1874, 
at 10 a. m. 


Turspay, January 6th, 1874. 
Present: Counsel for both parties. 


Adjourned to the 12th inst., at 11 a. m. 


Sed 
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MonpDAY, January 12th. 1874. 
Present: Counsel as before. 
Cross-examination of Jonn W. HEeEscn resumed: 
X Q. 57. How long did you keep that store ? 

A. I only commenced the store in 1869, in January, and kept it, 
I guess, until the 14th April, 1869. 

X 58. Did you, during or before the time you kept that store. 
have some business transactions with Mr. Peter Schaas, of Union 
Hill, New Jersey ; and, if so, what business was it? 

A. I did; I sold cigars to him. 

X Q. 59. Did you ever collect from Mr. Schass money for Mr. 
Gunther ? 

A. No, sir 

X Q. 60. Did you ever write a letter to Mr. Gunther in the name 
of Mr. Schaas? 

A. No, sir 
‘833 X Q.61. Do you remember an interview in that cigar 
store in Hoboken between yourself, Mr. Gunther, and Mr. 
August Schul, manufacturer of snuff? 

A. I do not. 

X Q. 62. You say, in answer 22, that you heard something about 
the relaying of the pavement in front of Holman’s house, in the 
spring of 1870, but = you did not know about - Can you ac- 
eount for this want of know ledge, though at the time you lived i 
Bandman & “Ae eens factory ¢ 


(Objected to as immaterial and irrelevant, and as calling for an 
opinion.) 


A. I didn't see it. 
X Q. 63. Why did you not see it? 
A. I wi ry workin ry in the factory. 
X Q. 64. Did you live on the Guttenberg road at that time? 
A. No: [ lived in the factory. 

X ¢ 65. W here is that factory 

A. 7 is right below Kemmler’s brewery, on the North River. 

X (. 66. Did you ever live on the Guttenberg road; and, if so, 
when? 

A. I don’t know what you call the Guttenberg road. 

X Q. 67. How long did you live in that factory ? 

A. From the Ist November, 186%, to the end of July or the fore 
part of August, 1870. 

X Q. 68. Did you,in answering the last question, refer to a written 
paper; and, if yea, will you produce that paper ? 

A. I did, and I produce it. 

X Q. 69. When did you write this paper, and why did you write 
it? 

A. About fourteen days from now,so that I wouldn’t make a mis- 
take where I lived all the time from 1868 to the Ist of May. 

X Q.70. In this paper I find that when you left the factory, in 1870 


wr 
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you moved upon the hill, to Oil’s house in Guttenberg. How long 
did you live there? 

A. | guess it was about February, LS71. 

X @. 71 Were you sick while living in that house; and, if yea, 
what ailed you ¢ 
had what thi Vy Ci ill the sIpe las. 
72. Who were your p eosed lans ? 
Yr. Muller, of Hoboken. 
o. Did you not have two doctors ? 

A. Yer, he have rorgotten the other’s name: he lived at that 
time in Guttenberg. 

X (. 74. Did not several persons watch at your bedside at night 


during this sickness? 
A. Yes, sit 
834 X Q. 75. Was Mr. Albrecht Springer one of these persons 
A. Yes, sir 
X Q. 76. And Mr. Ernest Jansen also? 


(). 77. And Mr. Springer’s brother, too? 


78. Why did these several persons watch with you if you 
only had the erysipelas ° 

A. I had the erysipelas in my head, and the first doctor—I don’t 
know his name—gave me the wrong medicine, and drove everything 
tO Iny head. 

XQ. 79. Were you, then, often wild and out of your senses at 
night and was that the reason these several persons watched with 
you at night ? 

A. I was fer three or four days all the way through, both night 
and daytime. 

X Q. 80. Did the first doctor, whose name you have forgotten, call 
your disease ar lirlum tremens ¢ 


A. No, sir 


—) 
n~* 


, 


1 it | 
S?. Did hie eal] it So before he drove it to your head t 

XQ. 83. What did Doctor Muller call that disease ? 

A. He did not say eae to me about it. I guess he called it 
the same. 

X (. 84. Were you never informed that that disease was called 

“ delirium treme ns?’ 

A. No, sir. 

X Q. 85. Did you also in 1868, while you lived in a hotel in Ho- 
boken, ealled the “ Hamburg and Bremen House,” suffer of a similar 
disease 

A. Yes, sir: 1t was not so strong at that time. 

X Q. 86. W h io attended you then as a physician ? 

A A Doctor Muller, of Llobok Cl). 

X Q. 87. When did you and Hopke obtain a patent for artificial 
stone pavement. Give the date of the patent, as near as you re- 
member ? 


am ene 


ae 


a 
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A. We made it on the 24th of March, [871, and gave it in the 5th 
of April, 1871. The patent is dated February 27th, 1872, I guess. 

X . 88. What patent is that which you obtained in 1871, together 
with Hopke, as stated in your answer 0? 

A. Instead of Schillinger’s tar paper it was a piece of metal strap 
a half inch on the top, turned over. 

X Q. 89. And what patent is that which you say, in answer to X 
Q. 87, was granted you and Hopke in 1872? 

A. We never gave a patent in in 1872. 
835 X Q. 90. Question repeated. 

A. That isthesamethat we made on the 24th March, 1871]— 
a metal strip turned over. 

X Q. 91. Then you obtained two patents for the same invention, 
did you? Before replying, please hear question and answer 87 read 
to you. 

A. No, sir 

X Q. 92. You are sure that you commenced that invention with 
Hopke on the 24th of March, 1871, are you? 

A. We tried before, from the 2d January of the same year. 

X @. 98. Did Hopke make that invention ? 

A. He did, the first. 

X Q. 94. What do you mean by “the sen _ 

A. He was talking about metal strips, and then we talked it over 
and came to that point, to turn it half an n ich over. 

X Q. 95. Where did vou live when that invention was first men- 
tioned to you ? 

A. At Guttenberg. 
b Q. Ub. Did vou hear of that invention before or after that dis- 


~ease which befell you at Guttenberg ? 


A. Before. 

X Q. 97. During what time were you sick at that place ? 

A. It commenced on the 9th or 10th of January and lasted about 
fourteen days. 

X (). 9S. Hlow do you know that that invention was made on the 
24th of March and not on any other day ? 

A. I know that for myself, and I have two or three witnesses, too. 

X Q. 99. What peculiar circumstance makes you think it was on 
the 24th March 

A. I know and I am sure of that. I can find witnesses, too. 

X Q. 100. What witnesses? Give their names. 

A. Conrad Tewes and Henry Brummerhop. Brummerhop lives, 
I think, corner William and Frankfort streets, New York. 

X Q. 101. Do you remember having been in this office on the 4th 
December, 1871? 

A. I do not. 

X Q. 102. Do you remember that on that day you signed an affi- 
davit relating to this matter? — 

A. It was about that time: 4 don’t re me mber what * iv it was. 

X Q. 103. Where did you sign that affidavit and in whose pres- 
ence ? 

In Van Santvoord & Hauff’s office, in Mr. Schillinger’s pres: 

ence. 
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X Q. 104. Why did you prepare that affidavit or have it prepared ? 
A. I don’t know; he wanted me to do It. 
X Q.105. What did that affidavit have reference to? 
836 A. It was how we put pavement down in Holman’s house 
on Union Hill. 

X Q. 106. Did Mr. Schillinger tell you why he wanted that affida- 
vit? 

A. He did not. 

X Q. 107. Were you ever locked up in jail through Mr. Gunther’s 
eflorts ¢ 

A. I was in the station-house once; yes. 

xX (). LOS. When was that and why were you locked up, and 
where ? 

A. It was in 1869; I don’t know the month; it was in the sum- 
mer. He said I owed him something like twenty-eight dollars. It 
was In Hoboken. 

X Q. 109. Any other reason besides the owing of money ? 

A. That’s all I know. 

X Q. 110. Have you read the warrant on which you were im- 
prisoned at that time? 

A. Yes, sir. 

X Q. 111. Have you a copy of the warrant now in your posses- 
sion ? 

A. No. 

X Q. 112. What was the charge mentioned in that warrant ? 

(Objected to as irrelevant and because the warrant itself is the 
best evidence. ) 

A. I was about to cross the ferry on my way to New York whena 
man showed me the warrant and took me to the station-house. 

X @. 1138. What was written on that warrant? 

A. He claimed—lI guess it was—twenty-eight dollars and eighty 
cents. 

X QQ. 114. Were you ever imprisoned on another warrant under 
the charge of Mr. Gunther? 

A. No, sir. 


( Recess. ) 


X Q. 115. What was on the sidewalk in front of Holman’s house 
in September, 1869 ? 

A. Before we put the pavement down it was only regular ground— 
a kind of little gutter without curbstone. 

X Q. 116. Did you ever see that pavement which was laid In front 
of Hoiman’s house in the spring of 1870? 

A. Yes, SIr. 

X Q. 117. When first did you see that? 

A. I don’t know the time; it wasin the spring—after March, any- 
way. 
X Q. 118. Do vou think you saw it before May, 1870? 
A. It might be a little before May; might be alittle after; it was 
about that time. 


ae 
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837 X Q. 119. Did you frequently go to Mr. Holman’s house 
while you were in the employ of his firm? 

A. Yes, sometimes; not very often. 

X Q. 120. What took you there when you went ? 

A. It might be sometimes I got a little to let him know; that’s all 
I know. 

X Q. 121. Do you know in what month of the spring 1870 that 
pavement was relaid ? 

A. I do not know exactly. , | 

X (). 122. Do you think it was as late as the end of June? 

A. I don't know; might be it was in Mayor June. I don’t know 
what time it was. 

X Q. 125. Did you aid Bandman & Holman in laying that pave- 
ment in 48th street, about which you have testified here ? 

A. Yes, sir. 

X Q. 124. How was it finished ? 

A. ne same way as the one put down at Ifolman’s house. 

X Q. Do vou mean the same as the one put down at Holman’s 
house in a spring of 1870? 

A. On the first time 1869 ? 

X Q. 126. Did that pavement in 48th street when finished look as 
— made in one piece ? 

It did. 

x Q. 127. How long have you been acquainted with J. J. Sehil- 
linger, complainant ? 

A. It must be about September or October, 1870, that I became 
acquainted with him. 

X Q.128. How did you become acquainted with him? 

A. I was looking for a job. 

X Q. 129. Did he give it to you? 

A. He did. 

X Q. 1380. Why did you not stay with Bandman «& Holman ? 

A. He took me to work in the factory, and then he sent me over 
to New York LO ar in Central Park and Pproniise «] me to pay my 
fare; he paid my fare the first time, as long as I was working in the 
Central Park. Then he sent me down to the New Haven railroad 
depot. JI was working there some days; I don’t know how many ; 
then we had pay day, and he wouldn't pay me the fare any more ; 
that’s the way I went from him. 

X Q. 131. Whom do you mean by “he” and “ him” in your last 
answer? 

A. Whatever you call it—Bandman & Holman, Bandman & Co.— 

[ don’t know what you call them at that time. 
838 X Q. 132. Do you mean to say that you were not dis- 
charged by them ? 

A. No; they did not discharge me. 

X Q. 133. How long did you work for Mr. Schillinger ? 

A. From that time I went from that company—Bandman & Hol- 
man or whatever you call them—till about December 27th or 28th, 
1870. 

X Q. 1384. Why did you leave him? 


Hy G——2 l 5 
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A. He had ho work any more. 


Xx (). 185. Did you work for him again since that time? 

A. I did. 

X Q. 186. When 

A. In 1872—I cuess it was November-—about six or seven weeks, 


' 1o-= Pa } , ‘ . , 7 . ae ohy 
(J. Lod. Did you know a man by the name of Schmidt, who 


worked 10} Bandman c\ fiolman the same time you did, and alter- 


! 
\ 
X @. 1388. When and where did you first see a.pavement made of 
cement and laid it 
A. In 1870, in Central Park. 
X @. 139. Who laid thatand when was it laid ? 
A. Dreyer and myself laid it. I guess it was in October or No- 
vember, 1870. | 
X (f 140. How did you lay that pavement? 
A In bloeks 
X QQ. 141. Please deseribe how you proceeded in laying that pave- 
ment and how you we nt to work LO form the blocks 
A. We made a frame of wood and put it down; then filled it up 
and Move d thi irame back. 
X (J. 142 llow did Vou keep thie blocks separated 


7] 
gc 
A. | 4A t vali 
, ‘> 


°2 


at that wus the first time In 


your 111 

\. | seen some before that 

X Q. 144. Please state when and where you saw it before. 

\. ‘These blocks that we made in th factory-—tiles, that’s what 
| mean by that—made in the factory, and then put down like regu- 
lar marble tiles—I don’t know what time thev put it down ; 1t was 


In IS6Y. 
X @. 145. In answer 143 you say you saw some cement laid in 
, S } BP 1. | 


} | i. ' : : ‘ ) 4 } SA ° , | 4 . ‘ 
blocks before you saw that laid in the Centra 


. 


SePeE- 1] 


«ll 
when and where vou first saw cement laid in blocks or sections. 
A. dont re ) Lng it before. 
XA Q. 146. Will you solemnly swear that that pavement in the 
Central Park is the first you ever saw In your life laid in blocks of 


Thi In be ; 4 


Sov A. [don't remember seeing anything before. 

XN Q. 147. Will you also solemnly swear that Doctor Mul- 

ler, of Hoboken, never told you that vou was suffering from delirium 
i. & 


tremens, and treated you accordingly 
A. So much I| know not. 


Adjourned to Thursday, January 15, 1874, 10.380 a. m. 
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THurspay, January 15th—10.30 a. m. 
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XQ. 152. Did you send your wife to Doctor Muller day before 


t. 
X @. 153. Are you aware that your wife did call on Dr. Muller 


, 
d. | Santvoord on the day « 
} } } 1} 1 
’ t i t t ' ’ ? ’ 
vour last examination that I would eall Dr. Muller as a witness 1 
re % ’ , 7 
Lois eause or words to that elect 


amination.) 
S40 A. Yes, sir, I think it is; all I know by is the $28,5, 

Warrant offered in evidence by COutnsel fo! defendants and 
marked Defendants’ Exhibit 20, R. i. S., Ex’r. 

The offer in evidence of the warrant ob} eted LO 
SONS. 

X Q. 157. Have you also seen this bill of complaint sworn to by 
Mr. Gunther and the order of Justice White, of Hoboken, to issue 
the above warrant, Exhibit 20? 

(Same objection.) 

A. I never seen this paper 

Paper shown witness is offered In evidence by 
aud marked Defendants’ Exhibit 21, R. E.S., Ex’r. 
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The offer of that paper in evidence objected to for the same rea- 
pa] J 


SOnS. 


X Q. 158. Have you ever placed plastic cement against an even 
or smooth surface of hard cement; and, if so, when and where 
first ? 

A. Yes; I done it last summer in Grand street, Jersey City. 

X (). 159. Did the fresh cement stick or adhere to the hard ce- 
ment ? 

A. Yes, sIr 

X Q. 160. Did the fresh cement also adhere after it had become 
hard ? 

-A. Yes, sir. 

X Q. 161. Whereabout in Grand street is that cement work? 
Dese vibe the place sO oe . ean find 1 

A. All I know is that it is near the hill. There is no number. 

4 ). 162. Whose house is It? 

A. I don’t know: I was working for Kirkendale Brothers. 

X Q. 163. What work is it—pavement, or what? 

A. Pavement. 

X Q. 164. How do you know the fresh cement after it had be- 
Come 9 ard would adhere LO the cement that had been hard before ? 

A. I done it: I tried it. 

X (. 165. Where have you done it and tried it? 

A. In Jersey City; I t ld you in Grand street. 

X (J. L66. Questi on 164 repeated. 


(Objected to as already answered.) 


A. I tried it. 

X Q. 167. By what did you ascertain the result of your trial ? 

A. L took something like a hammer or club and knocked on it 
and felt 1t was solid. 

X Q. 168. Where did you “knock” it and how soon did you 

“knock ” it after the fresh cement had been laid? 
S4] A. | knock it any place; about two months afterwards 
it was. done. 

X Q. 169. How soon after one lot or bateh of cement had been laid 
on that pavement did you put the fresh cement down against it? 

A. I didn’t put down the first at all. That was laid the day be- 
fore. 

XN Q. 170. Did you put your fresh cement upon the old—I mean on 
top of it—on that pavement in Grand street? 

A. No, I did not 

AX Q. 171. Deseribe how much of the pavement was old cement, 
and how mueh did you put down, and in what part of the pave- 
Mmenht the fresh cement Jon nsthe old. 

A. I cut off from the old pavement, on the top, about an inch 
and a half or about an inch and a quarter, wet it, put a little water 
on, and then put the same inch and a quarter on again. I don’t 
know how many feet it was; 1t was some blocks; it was not over 
the whole surface. 


| cw 
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X Q. 172. Was the old pavement, then, in blocks? 

A. Yes, sir. 

X Q. 173. Why did vou take that inch and a half or inch and a 
quarter off the old ? 

A. The pavement was put down late in the fall, and the first 
night there was freezing on the top, and that spoilt the Lop, So it 
shears off the next spring—didn’t look very well. 

X (). 174. Did vou finish the top which you put on in blocks 
also like the lower part, or did you make that new top all in one 
piece? 

A. In blocks; the same way it was before. 

XN Q. 175. How did you produce the joints or divisions in that 
top covering which you put on? 

A. Them blocks was divided with tar paper. 

X (). 176. Why did you puta little water on top of the o 
ment after you had cut it down? : 

A. To ret it clean, and so | get the dust off the old cement. 

XQ. 177. Was that the first time that you tried placing fresh 
cement against hard cement? 

A. No, sir. 

. Q. 178. Which was the first, and where? 

In Union Hill; at Holman’s house. 3 

(). 179. When first did you 20 to Hlolman’s house ? 
About Septem ber or 4 etober, LSOY. 

(). 1SO. What first took you there ? 


) 
id CC- 


o> id b> 


4 
A. I guess I brought a letter to his house. 
X Q. 181. Who gave vou that letter? 
A. I guess our driver brought it to our factory from New York. 
X Q. 182. What’s the name of that driver? 


} 


(Objected to as immaterial.) 
842 A. I don’t know any more. We had different drivers at 

that time. 

X Q. 1835. Did you, then, already live in the factory ” 

A. No, I did not. | 

X Q. 184. Are you sure it was in September when you first went 
to Holman’s house’ 

(Objected LO because the witness lias sald “about Septem ber Or 
October, 1869.”) 

(Counsel for defendants objects to the quotation of previous an- 
swers of this witness by complainant’s counsel and to all improper 
interference to the cross-examination 

A. I think it was. 

X Q.185. When last did you go to Mr. Holman’s house in Bergen- 
wood avenue? 

A. I guess it was—the last—the next year in the spring. Idon’t 
know any more what date it was. 

X Q. 186. Do you know about the month ? 

A. Lean’t say; it might be April or May or something like that. 

X Q. 187. You don’t think it was as late as the latter part of June, 
do you? 
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A. I can’t say anything nearer. 

X Q.188. What do you mean by “nearer” in your last answer ? 

A. The last time I was in his house. 

X @. 189. You say that nite wae a joist in laying that Holman 
pavement, which joist you moved along from time to time,or words 
to that effect. What was the use of that joist, why did you employ 
it, and who told you to use 1 

A. That’s only between to keep them two joists outside—them 
long ones—straight; to ke “a them the same width at each end. 


ae 


X Q. 190. Did you use that movable joist on the second day of ~* 
laying that pavement 


A. Yes, sir. 

X Q. 191. What did you do that for 

A. Because we got to put “a m down the same way again. 

X Q. 192. Why did you not put that movable joist between the 
ends ee the long joists at once and thus save you the labor of mov- 
Ing it Mong ? 

Beeause thi long joists ar 
put the cross-piece in the midd 
out of a straight line 

X (). 195. ‘Then you must have used about six or more long joists, 
all in a row, on each side. Is that so? 

A. I don’t know how many we used; might be we took them up 

again the next day. I forgot about that. 
845 XQ. 194. How do you mean—‘ took them up again next 


a 


» about thirteen feet long, and if we 
e might be the outside Joists may be 


day "—take them away from the cement, or how ? “7 
A. Move them further down; used them again, I mean. 
X Q. 195. Tf you removed the long joists what did you put in 
place of them to protect the pavement at the sides ? 
A. Ground, stone, everything like that. 
X Q. 196. Now tell me by what you know that that Holman pave- 
ment was, aS you say, all 1n One plece. 
A. Beeause I was working on it, put it down, put it all down in 
One plece. 
X Q. 197. Is that the only source of your knowledge as to that 
Pavel ht being 11) Ohne poi ce? 
A. That’s all I know about it. 
( Kecess. ) 
XQ. 198. You say that you and Hopke obtained a patent for 
cement sidewalk. Did you ever lay sidewalks or cement flooring 
: . yf 


under that patent ? 
A. We did. 
X Q. 199. Whom do you mean by “ we” in your last answer? 
A. Hopke and me. 
X Q. 200. ty ere you 1n partnership with Hopke while doing so? 
A: 3 
d. 201. Tlow long were you in partnership with Hopke—from 


+) 


X ¢ 
what time to what time 

A. From the Ist January until about May in the same year we 
gave our patent In. 
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X Q. 202. Then it was in 1871, was it? 

A. Yes; it was. 

X Q. 205. Where did you lay cement pavements while in com- 
pany with Hopke? 

A. Meadow street, Hoboken, between 9th and 10th streets, a 
John Duhrkop’s. He keeps a wholesale liquor business at 228 
Washington street, New York. 

X Q. 204. Any other? 

A. Il guess it was 445 Henry street, Brooklyn. . Mr. Grant is the 
name. 

X Q. 205. Any other? 

A. No pavement or flooring. 

X Q. 206. So you only laid those two pavements named by you 
in company with Hopke? 

A. That’s all in that year. 

X Q. 207. Did you lay cement pavements or floors afterwards, 
together with Mr. Hopke or alone, under your and Mr. Hopke’s 

patent? 
$44 A. | did: for me alone. 
X Q. 208. When ? 

A. It was in 187], in the last part of the summer. I don’t know 
the month. I had another little piece that [ don’t remember now in 
the same year. 

X Q. 209. Did you lay any in 1872 or 1878 under your and 
Hopke’s patent ? 

A. Not for me alone. 

X @. 210. Who for? 

A. Saint Mary’s Hospital, Hoboken. 

X Q. 211. When was that laid? 

A. I think it was April, 1872. 

X Q. 212. Did Mr. Schillinger ever threaten or warn you that by 
doing such work you infringed his patent? 

A. Not to me. 

X (J. 215. Do you remember what you stated in the affidavit 
which you made in December, 1871, as stated in your answer 103? 
A. About Holman’s house; that’s all I know. 

xX (). 214. W hat did you say about Holman’s hoi 

A. Just the same what I say in here; the way we put it down— 
the pavement. 

X Q. 215. Did you keep a COpy of that affidavit ? 

A. I did not. 

X Q. 216. Do you know where the original is‘ 

A. Ido not. © 

X Q. 217. Did Mr. Schillinger at the time you made that afhidavit 
know that you had made application for a patent for a pavement to 
be laid in blocks ? 

A. I don’t know. 

X Q. 218. Did you ever tell him about your application for that 
patent ¢ 

A. I don’t know; I think not. 

X Q. 219. Did he ever speak to you about it? 


— 


eu 
~] 
| ie 
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A. I don’t know any more; I can’t say. 

X (). 220. After the pal ent h: id been obti ilned by you and Hopke 
did you ever speak about it to Mr. Schillinger? 

A. I did. 

X Q. 221. Do you know when first you spoke to him about it? 

A. The same day that I made that affidavit out. 

A Q. 222. Do you mean the affidavit in regard to which I have 
ati gs ate you ? 


A. it as the affidavit about the pavement at Holman’s house; 
7 it was, I guess. 
845 X Q. 223. Give the conversation you then had with Mr. 


Schillinger in regard to your and Hopke’s patent. 

A. I didn’t speak to him about the patent; I don’t remember any- 
thing about that 

X (). 224. In answer 220 you Say that you did speak to Mr. Sechil- 
linger about your patent after t had been obtained. When first did 
you speak so to beg Schillinger ‘after you obtained the patent, and 
wlmt was said by you and him on that occasion ? 

A. I spoke to te: that I know; but I don’t know what I spoke 
to him. I spoke to him, but I don’t knowthat I spoke to him about 
the patent 

X Q. 225. Did you ever speak to Mr. Schillinger about your and 
Hopke’s patent; and, if so, when first ? 

A. I did; it was in Isv1. about November. 

xX (). ZZ6. Please state what took place between you and Mr. 
Schillinger at that time; what he said and what you said. 

(4 bject d to as immaterial.) 

A. I only told him we sent the patent in for metal strips instead 
of tar paper, and he answered me that that patent, if we get it, is noth- 
Ing worth to us 

XQ. 227. Did he tell you why it was nothing worth to you ? 

A. I don’t remember that. 

X Q. 228. After that first conversrtion did you speak again to 
Mr. Schillinger about your and Hopke’s patent; and, if so, when 


\. I spoke to him again, but I don’t remember about that patent. 
X Q. 229. Did you never offer it to Mr. Schillinger LO buy t 
\. [ did not. — 
X Q. 230 Di d he never offer to purchase it from you 
did not. 

XQ. 251. Did you ever tell Mr. Schillinger that you had laid 
some pavements with metal strips between the blocks ? 

A. I did 

X Q. 282. What did he savy when you told him that 

A. He didn’t answer much on it; what the answer was I don’t 
know any more. 


*) 


) 


Redirect examination: 


Re-D. Q. 258. Did you and Hopke ever get more than one patent 
together? 
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A. We did not. 

Re-D. Q. 254. You say that when you was sick in 1871 Doctor 
Muller attended you, and also another doctor. Which doctor at- 
tended you first ? 


(Objected to as already answered.) 


846 A. I know his name now—the other doctor; his name was 
Wandebacher. 
Re-D. Q. 235. Did Doctor Muller at that time say anything to you 
about the treatment or medicines which that other doctor gave you ; 
if so, what ? 


A. He did; he said he gave me the wrong medicines. 


(Answer objected to as contradictory to former evidence given. by 
this witness.) 


Re-D. Q. 236. Do you know what medicine he gave which Doctor 
Muller said was wrong ? 

A. I do, some of them. 

Re-D. Q. 237. What ? 

A. My head was all swelled up, all red in the face, and he—the 
first doctor—told me to put some cold water on my head and face. 
Then he gave my wife an order to gO tO the doctor shop and get the 
strongest brandy she could get and some small powder, and then 
gave her orders to give me every half hour or so (I don’t know 
how often; | ol | 


less every quarter of an hour) a small glassful of the 
brandy and a powder in it-——a glass about the size of a small “ sherry 
} es . . 


Re-D. Q. 238. In answer X 103 you say you signed an affidavit 
at Messrs. Van Santvoord & Hauff’s office in Mr. Schillinger’s pres- 
ence. Please read or hear read le paper I now hand you and state 
whether or not that is the affidavit you refer to. 


ASS 
> 


? 
li 
+} 
Li 


(¢ \bjected to as | ading.) 


A. [t is. 

Re-D. Q. 239. Look at the signature at the end of that affidavit 
and state if that is vour signature—‘ Joh. W. Heesch.” 

A. It iS. 

(Counsel for complainant offers in evidence the affidavit shown to 
the witness, and it is marked “ Heesch Exhibii, R. FE. S., Ex’r.’) 

Re-D. Q. 240. You say in answer 115, “ Before we put the pave- 
ment down” in front of Holman’s house “it was only regular 
ground.” State, if you know, who prepared the ground for laying 
that cement sidewalk. 


(Objected to as without foundation.) 


A. We done it ourselves, all that were working on it. 
Re-D. Q. 241. When ? 


(Same objection.) 


60—215 


AT4 J. B. HURLBUT Vs. JONMN J. SCHILLINGER ET ATL., &¢. 


: 


847 A. About the same time the pavement was laid. 
Re-D. Q. 242. In answer 139 you say that the cement 
pavement laid in 1870, in Central Park, in sections or blocks, was 
laid by Dreyer and yourself. For whom did you lay that pave- 
ment? | 
A. Mr. Sch \ 
Re-D. Q. 243. Was there a trial on the warrart, Defendants’ Ex- 
hibit 20? 
A. Yes, sir. 
Re-D. (J. 2 L-, State briefly what oecurred. ’ 
A. I don’t know how it was or how it came. I had a lawyer 
there, and I guess he puts it off for a week for the jury trial. Then 
Mr. Gunther didn’t come to that trial at all. The judge told my 


— 


lawy r then that it was all over; that Gunther got lost. 


Re-D. Q. 245. Did you consider then that you owed Mr. Gunther 
the debt, $28.80, mentioned in that warrant ? 


(Objected LO as leading and as ealling for An opinion.) 


A. I did not. 
Re-D. Q. 246. Do you how think so? 


4 


Same objection.) 


A. I don’t owe him anything at all. 
Re-D. Q. 247. Do you have any malice against Mr. Gunther? 


(Same objection, and as incompetent.) - 


A. No. 


Recross-examined : 


{ 


Re-X QQ. 248. How did vou find out the name of that first doctor ? 

A. I don’t know; I just thought of it. 

Re-X Q. 249. Ifow is it you didn’t think of it when T asked you® 

A. I don't know either. About four or five minutes after you 
asked me I knew it. 

he-X Q. 200. I did question you again about that doctor more 
than five minutes after I asked you his name; why did you not tell 
me his name then ? 

A. Might be it took a little more. You didn’t ask me any more 
for it. 

Re-X Q. 201. When did you first hear of the second pavement 
laid in front of Holman’s house, which you have testified about and 
which you say was cut into blocks ? 


) 


(Objected to because not proper subject of recross-examination.) 
A. It might be May or June of that year, 1870. 
Re-X Q. 252. And you also saw it in 1870, did you not, while 
going to Mr. Holman’s house? 
848 A. I did not, because the pavement laid on the other side 
and the front was on this side. (The witness points on the 


table.) 
Khe-X Q. 255 You solemnly swear, then, that you never saw that 


~ 
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pavement which was laid in front of Holman’s house, as you say, 
In the spring of 1870? 

(Objected to because already answered and because not recross-ex- 
amination.) 


A. I don’t remember. 
Re-X q. 254. Please hear the officer read questions and answers 
X 116 to 122. inelusive, and then answer question 202 again. 


; : ; 
( bjecte d to beeause not proper subject of recross-exam ination.) 


A. I don’t remember 

Re-X Q. 255. Being,as you say in answer 251, informed that Hol- 
man’s pavement had be i os laid in blo ks, how could you make 
affidavit on the 4th of December, 1571, that all pavements laid by 
Bandman & Holman or their firms were laid, to the best of your 
information and belief, in one continuous piece’ 

A. As SOOn as they had if down they cul if in bloeks with 9 
trowe!: SO thev told me. 

Re-X Q. 256. Was the pavement, then, in one continuous piece if 
it was cut in blocks? | 

A. It was one piece before 1t was cut; so much they told me 

Re-X Q. 257. Could, in vour opinion and according to your knowl- 
edge of cement-work, a cement pavement which it takes three days 
to Jay be laid in one continuous piece and then be cut in blocks on 
the third or fourth day ? 

A. No, sir. 

fe- XN Q. 258. Why did it take you three days to lay that first pave- 
ment at Holman’s house ? 

A. I don’t know why; there was so much work on it. 

Re-X (J. 299. Could you have finishe d if all ll ONE day. 


A. No, sir. 
Adjourned to Thursday, 22d inst., 10.50 a. m. 


THURSDAY, January 22d, 1874 
Adjourned to Wednesday, 28th inst., 10.50 a. m. 
849 WEDNESDAY, January 28th, 1S74—10.30 a. m. 


Present : Counsel for respective parties. 
Recross-examination continued : 


Re-X Q. 260. What kind of pavement did you lay in Central 
Pe >. ei ; | Tf P _ sm tne ‘) 
Park for Bandman and Holman or their tirms *‘ 

A. It was the bottom of the big fountain there; 1t was cement 
pavement. 

Re-X Q. 261. How was it laid ? 

A. In one piece. : 

Re-X Q. 262. How long did it take you to lay it 

A. I don’t know; about eight to twelve days. 

Re-X Q. 263. Did you use any joists In laying it? 


A. Yes, SIr. 


*) 
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Re-X Q. 264. Did you work up to a joist and them move the Joist 

and then work up to it again ? 

A. I don’t know; I was doing something else. 

Re-X Q. 265. What were you doing ? 

A. W all plastering inside on the fountain. 

Re-X Q. 266. Were you doing that work while others laid the 


*) 


pavement in that fountain * 

A. Yes. 

Re-X Q. 267. Did you see them use Joists ? 

A. Yes, sir. 

Re-X Q. 268. Did you see them work up to the Joists and then 
move the Joists and then work up to them again? 

A. I don’ recollect any more. 

Re-X (. 269. Do you recollect whether the joists were left against 
the edge of the cement over night ? 

A. No; I do not. 

Re-X Q. 270. Did you do any other cement-work in Central Park 
for Bhndman and [Holman or their firms? 


A. No, sir. 


ce-X (). 271. When was that work done on the fountain ? 

A. About August or September, 1870. 

Re-X Q. 272. In answer 215 you say that the affidavit, “ Heesch 
Exhibit,” was about Holman’s house. Please point out on that ex- 


hibit that part thereof which refers to Holman’s nouse and read the 
words that you find in said exhibit referring to Holman’s house. 

(The witness requests the officer to read to bim the afhdavit re- 
ferred to. which, being done, he answers as follows :) 


§50 A. [don’t call them joists, them frames. I don’t know 
what to answer on that. 

ve-X QQ. 275. You were requested in the last question to read that 
affidavit yourself. Instead of that you requested the officer to read 
it to you. Why did you not read it yourself ? 

A. I ean’t read ~. - very correct. 

Re-X Q. O74. In ver 272 you say, “I don’t call them joists, 
them frames.” Please exp lain more fully what you mean by that. 

A. I saihorioad in that affidavit that you’mean about Holman’s 

; 


rames., 


house—about them 


(Answer objected to by defendants’ counsel as not responsive.) 


Re-X Q. 275. Why do you not call joists, where they are used as 
they were on Holman’s pavement, frames? 

A. We did not need any frames if we put the pavement down in 
one piece. 

Re-X Q. 276. What do you mean by frames, then 7 

A. Putting pavement down in blocks. 

Re-X Q. 277. Describe a frame of the kind meant by you in “ Ex- 
hibit Heeseh ?” 

A. A piece of wood or joists—anything will do—fence strips; it 
don't make any difference whether they are smooth or rough; it’s 
all the same. 
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ve-X Q. 278. How many pieces of wood or joists do vou use on a 
frame ? 

“ Just as much as suits me. 

Re-X Q. 279. Do you use three often to make one frame ? 

A. I make three; sometimes a dozen ; sometimes more. 

Re-X Q. 280. How can you use a dozen pieces of wood in one 
frame ? 

A. It might be I want to make seven or eight blocks together or 
at once. 

Re-X Q. 281. Can you make a pencil sketch of a frame so con- 
structed as to make seven or eight blocks together or at once? If 
SO, please do so. 

A. I have done so. 


(Sketch made by the ‘itne ss offered in evidence and marked De- 
fendants’ Exhibit 22. Re KE. S., Ex’r.) 


Re-X Q. 282. Please sketch on that same paper a frame used for 
making a single block, and mark the first sketch made by you A 
and the second B. 

A. I have done so. 

Re-X Q. 283. Why would not joists, as used on the Holman pave- 
ment, answer the same purpose as the frame B, Exhibit 22? 

A. We only use them on both sides. If I make a block I gota 

frame all the way around on each side. 
851 Re-X Q. 284. How do you bring the blocks close together 
if you use such frames as are used on Exhibit 22? 

A. By filling up the spaces a a. 

Re-X (). 280. T then there 1s always Ohne side ol ' the frame Op Nn, 1s 
there not, and you don’t have a frame all the way around the block 
on each side? 

A. There is always one side of the frame open. I do not havea 
frame all the way around the block unless I want to make one block 
by itself. 

Re-X Q. 286. Did you not have a cross-joist in laying that Hol- 
man pavement besi les the two long joists at the sides ? 

A. Yes, sir. 

Re-X . 287. If you do not remember how you used the joists in 
laying the fountain pavement in Central Park is 1t not possible they 
may have used frames in laying that pavement? 

A. No: I know so much; they only used Joists. 

Re-X Q. 288. If you used the frame A, Exhibit 22, by filling in 
the open Spaces a da, you nly use two sides of each frame for eacl 
block ; 1s that so? 

A. That’s so. The short pieces are connected together by the long 
plece. 

Re-X Q. 289. What is the name of the lawyer mentioned 1n your 
answer 244? 

A. Gustin. He lived in West Hoboken at that time—kept an 
fice in Hoboken. He is dead. 

JOH. W. HEESCH. 
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Subscribed and sworn to before me January 28, 1873. 
R. k. STILWELL, 


Kramine r, ae. 


NY bal 


WEDNESDAY, January 28th, 1874. 
Present: Counsel as before. 
BENJAMIN BALDWIN, a witness produced on the part of the com- 
plainant, John J. Schillinger, being by me duly sworn, deposes and 
says, in answer to questions proposed by J. VAN SANTVOORD, counsel 


for complainant, as follows: , 
(). 1. What is your name, age, residence, and occupation ? 
A. Benjamin Baldwin; I am 69 years old; my residence is at No. 
009 Bridge street, Srooklyn, N. Y.; [am a real estate agent, having 
my office at 409 Fulton street, Brooklyn, N. Y., between Adams and 
Pearl! streets 
« (. 2. How long have you lived in Brooklyn ? 
So2 A. I have lived in Brooklyn since 1821—in the spring of 
1821—March. 
Q. 3. Perron seeidied an old mansion house which stood on the 
block bou nded by Willoughby street, Fulton avenue, Jay street, and 
Lawrence street, in Brooklyn, owned by a gentleman named Wil- 
ousietilee’ f 7 
A. Yes, sir. 
(). 4. Is that mansion still standing there? If not, what became 
wh 


of it? 
A. It was burnt up. 

(). 5. When was it burnt 

A. It was burnt up on the 5th of July, I should think, 20 or 25 
years ago. I don’t remember the exact year. I could find the year. 
Q.6. Do you know Mr. Willoughby personally; and, if so, since 
when have you known him? And give his full name. 

A. | suppose [ have known Mr. Willoughby personally for 39 
to 40 years. His full name is Samuel A. Willoughby. 

(). 7. Were you ever upon the premises and yard belonging to 


that Willoughby mansion previous to the time it was burned down ? 
({ bjyect d to as leading.) 


A. Yes, S] # 


(). S. State whether you were there more > tha tlk O11CE. 
(Same objection.) 


A. Yes, sir. 
Q. 9. Were there any walks or paths in the grounds or premises 
belonging to the Willcughby mansion? If so, describe the same as 


near as vou recollect. 


(Same objection.) 

A. There were different walks. There were several walks through 
his garden; he had a very line varden: i good many of them were 
made of this white gravel—dirt walks with gravel sprinkled over 


Ny ~ 


Za 


-— 


® 
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t; but the main walk from the house to the stable was laid in flag- 
oIng, 

Q. 10. What kind of flagging ? 

A. Common flagging stones. 

Q. 11. Do you recollect there being any garden or other walk on 
the premises belonging to the Willoughby mansion which was 
made of cement? I refer to the whole time you knew said prem- 
1ses. 

(Same objection.) 


A. No, sir; I never knew any to be laid there; not to my knowl- 
edve. : 

(). 12. How long previous to the timethe Willoughby mansion was 
burned down were you acquainted with the premises and the gar- 


den and the walks belong- to that mansion ? 
853 (Objected to as not having proper foundation, the witness not 


having testified that he was acquainted with the walks be- 
longing to that mansion.) 


A. Well, I think it was probably ten or twelve years. I could 
not say exactly, but I think it was as long as that. 

@. 13. Who lived in that mansion at the time it was burned 
down ? 

A. Edwards Pierrepont, and I think there was a clergyman liy- 
ing ina part of the house. It was a double house. I don’t — 
the clergyman’s name, but have heard him spoken of frequent; 
Kdwards Pierrepont married one of Mr. Willoughby’s daughters. 

14. State what opportunities, if any, you had to en ible you to 
know the different walks and pavements in the grounds belonging 
to the Willoughby mansion previous to the time it was burned 
down. | 


(Same objection.) 


A. No other means of knowing more than going in and out of 
there frequently. What called me in there more than anything 
was that I used formerly to drive a cart with wood. I used to drive 
in there to dump the wood, and I used to look around there and 
look at the flowers and walks, but never saw any cement walk there, 
to my knowledge. One thing that called my attention to 1t was 
that old David Anderson used LO keep a stone-yard at the foot of 
Dock street, and I used to ride a great many stone for him, and 
most always used to take notice of such things, looking — 

@.15. You have said that the main walk from the house to the 
stable was laid with flagging. What kind of flagging was iin 


(( bjected toas a repetition of question No. 10.) 
describe it, particularly as you can, with respect to its appearance. 
A. To the best of my knowledge and ability—I would not like 
to swear positively on that point—to the best of my ability a part 
of it was laid with what we used to call silver-grey flagging and 
some with the brown stone. : 
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(). 16. Was there any walk in front of the house; and,if so, what 
Was that made Ol? , 

A. There was, laid with brown stone and silver-grey flagging. A 
great many of them were very large stones: they general lly waned to 
come 0 feet by 4; some were smaller—3s by 4, and some 38 by 5: 
that is the way they used to run. 

17. Is Mr. Willoughby alive ; and, if so, where does he live ? 


( ( ject d to as | ading and incompetent.) 
854 A. He is nee and liis residence is at Saratoga. 


18. Does he stay at Saratoga all the year; and, if not 
where is he residing now? 


a ; 
Same ObyeCtION. ) 


A. No; only about three months in the year. The rest of the 
year he is boarding around at different hotels. He used to stop at 
the St. Nicholas when he was here, but now puts up at the Fifth 
Aventte Hotel. At present, I think, he is in Philadelphia. 

(. 19. Do you know his handwriting? And, if yea, state how you 
have come to know it. 


Same objection.) 


A. Yes, sir; through business relations. f[ receive letters from 
him once a month and sometimes twice a month. 

©. 20. What business relations do you refer to? 

A. Our transactions amount to several thousand dollars every 
three months. I take care of all his property in Brooklyn and col- 
lect his rents, and we settle every three months. 

(. 21. Please look at the letter and envelope I now hand you and 
state in Whose handwriting the same are, if you know. 


(Same objection.) 
A. Samuel A. icine din 


(Complainant’s counsel offers letter and envelope in evidence, and 
same is put in evid . rage marked Complainant’s Willoughby I:x- 
hibit, January 28th, 1874, R. BE. S., Ex’r.) 

(Offer of letter and nies In evidence objected tO as incompe- 
tent.) 

Q. 22. Mr. Willoughby, in his letter just shown to you, speaks of 
the stone pavement or flagging running from the gate upon Fulton 
avenue to the front door as being the only stone flagging, and that 
all the other walks were gravel. How is your recollection on that 
subject 


(Objected to as incompetent.) 
i 


A. My recoliection is that there was a flagging walk about two 
feet or 2} feet wide, running from the back stoop to the stable front- 
ing on Willoughby street, but it is so long ago that I may be mis- 

taken about t. 
855 @. 25. Do you know Charles A. Denike and Thomas 8. 
Denikeor either of them; and,if yea, how long have you known 
them ? 


: +. 
; 
te 
a | 
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A. Yes, sir; I know them both. I have known them for about 
30 to 32 years. 
q. 24. Are they both now living; and, if so, where do they now 
live? : 
A. I have never heard of their deaths. Charles ! haven’t seen 
for some years. Thomas I see every few days. ‘Thomas S. lives in 
Brooklyn, somewhere in the neighborhood of Grand avenue, between 
les used to live in New 


— 


Atlantie street and Fulton avenue. Char 
York. 

Q. 25. Was the Willoughby mansion rebuilt on the same grounds; 
and if not, were any other:buildings erected there? 

A. There was two frame buildings erected there on the same 
ground after the mansion was burnt. 

Q. 26. Do you know if any one had charge of the repairs or other 
work at the Willoughby mansion during the time you were ac- 
quainted with the premises until the time it was burned down ; and, 
if so, who ? 


lé 
’ 
| 
4 


(Objected to as leading and without foundation.) 
A. No, sir. 


Being cross-examined by Mr. Briesen, deposes and says: 


X Q. 27. When were the two framed buildings mentioned by you 
erected on the grounds formerly occupied by the Willoughby man- 
sion ? 

A. I don’t think I could tell with certainty, but I think it was 
soon after the mansion burned, I think. 

X Q. 28. How were they erected, close together or on what part 
of the grounds? 

A. They was all framed together same as one double house, but 
there was one hall in the centre. I suppose they were about forty 
feet front. 

X Q. 29. If there was one hall in the centre the new structure was 
actually one house, was it not? 

A. I think it was at the time it was first built. I am not sure, 
but I think it was, and afterwards turned around and fronted on Jay 
street and, I think, a partition put through the centre soas to make 
it two houses. 

X Q. 30. You say the Willoughby mansion was burned down 


i 


about 20 or 25 years ago. Can you asc rtain the exact year in which 
it was burned and report the result of your research at tne next ex- 
amination here? 

A. I think I ean. . 

X Q. 31. Was the old Willoughby mansion a brick or a framed 


i , 


building ‘ 
A. A framed building. 
X Q. 32. Was the new building which was erected in place of the 
old one after the fire also known as the Willoughby mansion ? 
856 A. No, sir; not to my knowledge; never was called the 
Willoughby mansion after the first one was burned. 
X Q. 33. Who occupied the new building first, if you know? 
61—210 
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Je 


A. I don’t know. 

X Q. 34. Were you never in the new building and about the 
srounds a after the fire ? 

A. No, sir; not while they were owned by Mr. Willoughby, but I 
have been on the grounds SINC » the fire requ: ntly. l was there at 


the fire and the day after the fire. 
X (. 35. Were you ever in the new building ? 
A. No, sir; not while owned by Mr. Willoughby. 
X Q. 36. How long did Mr. Willoughby own that new bull ling— 


] ) 


about, until when * 
A. I don’t think I can answer that question. Ife sold them some 


a 
years afterwards in lots. 

X Q. 37. Can you ascertain how long Mr. Willoughby owned that 
hew building ¢ ang, if yea, please do so. 

A. think l « ath do SO. 

- () Oo. Do you know whet her Mr. Willoughby himself ever OC- 


cupleqd that new building ? 

A. I don’t really know; he might have occupied it for awhile. 

X Q. 39. Since when have you been in business connection with 
Mr. Willoughby ? 

A. If my mind serves me right, some twelve or fifteen years; 
some little before that, maybe. 

X Q. 40. Is he the gentleman known as “ Lord Willoughby ” in 
former vears ? 

A. Yes, sir; he used to go by that name in Brooklyn; it was a 
sort “4 nickname. | 

XQ. 41. You say at present Mr. Willoughby is in Philadelphia. 
Do you iknow his address at Philadel 1}) hia? 

A. I have vot it in my book at the office, but I don’t know which 


} 


hotel] Is. but eould te | at the othee. 
2. Do you think it is the Girard Hotel 


df 


a 
Crew pet Oe 


3d. Do you know on what part of the ground the water- 
closet was after the fire ? 
A. I think, to the best of my ability, there was a closet east of the 
stable; that would be nearer Lawrence street than Jay. 
X Q. 44. But along Willoughby street, do you mean ? 
A. No, sir; the stable was on Willoughby street; the stable was 
probably hity or sixty feet long. | 
(J. be), hat became of that stable ? 
| think, to the best of my ability, Thomas Denike cut 


S57 J 
on the ecorner of 7 awrenee and 


it in two and put one 
Willoughby streets and the other corner of Jay and Willoughby 
streets. That Was quite a rood while after the fire—after the Prop- 
erty changed hands and was cut up Into lots. 
he new building fronted on Fulton avenue, did it not ? 


mn I ulton avenue; ves, sir. 
the building, caehenere some distance from it? 

A. I don’t think I could hardly answer that, as I wasn’t on the 
grounds frequently enough to see. I should think it was, because 


d 
T 
‘ 
XQ. 47. And not the water-closet immediately in the rear of 


—~ te ot — 
> ~y a ee 


, mn Pony 
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the stable Was taken away ; but [ couldn't state particularly about 
that. because I don't recollect Cve©r having (OME in to see how if did 
stand after the new building was finished. 


Adjourned to Tuesday, February 8d, 1874, at 11 a. m. 


Present : Counsel for both parties. 
Continuation of the examination of BENJAMIN BALDWIN: 
The witness desires to make a correction. He says as follows: 
I wish to say that on the ground that the mansion was burned 
the property was not rebuilt; it was sold into building lots, I think ; 
Nehemiah Mason, I think, bought the property from Judge Pierre- 


dwellings on it—a portion of it; not all 


— 


pont and built stores an 
Of it. 
Did you ascertain when that mansion was burnt ? 

[ did, as near as I could. It was burnt on the 5th of July, 
the night we kept the fourth on, Sunday being the fourth, in the 
afternoon, in 18458 or 1849; I could not state it exactly. 

X Q. 49. Did you find out when Mr. Willoughby sold that prop- 
erty which is bounded by Fulton avenue, Willoughby street, Jay, 
and Lawrence streets ? 

A. J did not. 

X Q. 50. Did you try to ascertain that? 

A. I did not. 

X Q. 51. Can you ascertain when he sold it from your books? 

A. No, sir; not from my books; I suppose Judge Pierrepont 
knows all about that. 

X (J. 52. What became of that property mentioned in question 


be be 
£ 
P 


° ; , ] +) 

AQ directly after the fire 
~ ca. a a ie ia ] : ’ 
R58 A. I think, if my memory serves me right, there wa 


; 
; —_ ; ; 
nothing done with it till Pie rrepon | fixed it up In iotS ane 
sold it to different parties. 
5 


” my — } oo om i }s pein 4 » . . —— » » ‘ 
X @. 53. When, about, did Mr. Pierrepont fix said property in 


“\ - . “1 + ' aa . &. } °3 95 —— 
x (). yd. l), seribe. 1f vou Can, thie orde} 1h) which ogee were 
. f } 4 aw? , gy7°f U? + | kind t build) cy 7 ] } } | 3 
erected Of) Sala propertey——-the KilLif OF DUI Ings and the Ime wnen 
. } 
they were erected, respectively. 
: | ’ . ? , 7 
A. I eouldn’t tell the times when they were erected: they wer 


erected at different times and along. I begin with the nose on 
the corner of Jay and Willoughby. lt is a frame house, which used 
to be Mr Willoughby’s coach-house—part of it. Then, ea wend 
from Jay strect, alon ie Willoughby, there was a row of brick houses 
put up; ‘Thomas 8. De nike built them, 1 think. Then, coming to 
the corner of Lawrence and Willoughly, was the other part of Mr 
Willoughby’s coach-house and stable—a frame building, which 


} 
; 
: 


stands there yet. That was the work of Thomas S. Denike, too. He 
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cut the stable in half and moved one-half to one corner and the 
other to the other corner. Then southerly, west side of Lawrence 
street, was several brick houses put up. Then continuing with 
some five brown-stone-front houses belonging to Judge Pierrepont. 
Then two mastic-front houses on the rear of the lot in Fulton street. 
Then the corner of Fulton and Lawrence was built up with a brick 
house, with mastic front and sides. hen, from the corner and 
running along on Fulton street, was a continuation of three or four 
brick house s- with mastic fronts. The work, I think, was done by 
James Stevenson: the owner, I think, was Fairweather, a New York 
lawyer. The next was the property Nehemiah Mason, built with 
marble fronts, four stories high. ‘The corner of Fulton and Jay was 
a vacant lot owned by Judge Pierrepont. Subsequently Nehemiah 
Mason bought and built on it, which gave him nearly the half of 
the block on Fulton street. On Jay street, beginning at the corner, 
there was ten feet of vacant ground, which since has been built up. 
The rest of the block is built up with three-story brick houses up to 
the corner where we started from. I think they were built by 
Thomas 8S. Denike. 

X () 55. Which of these brick or stone houses were erected first ? 

A. I think the stone fronts were the last erected. The first was 
the stable, cut in ee and moved out on the corners; then the space 
between them was built up with brick houses along Willoughby 
street; that was the next, I think, 1f my memory serves me right. 

X Q.56. Do you know in what year, about, that that row of brick 

houses were erected along W illoughby street ? 
S09 A. I don’t know that Ido. It might have been along in 
D1 or 52; but I couldn’t tell the year exactly. 

X Q.57. Do you positively swear that there was not a mansion or 
larger building erected on the site of the burnt mansion previous 
to the erection of that row of brick buildings along Willoughby 
street ? 

A. I can swear, to the best of my opinion and belief, that there 
was none put up there afterwards. 

X Q. 58. Have you ever seen the walk which extended from the 
mansion to the water-closet on the cround spoken of ? 

A. I have. 

X Q. 59. When did you see it‘ 

A. I suppose I saw it a year bel fore it was burnt, or something like 
that 

XQ. 60. What kind of a walk was it ‘ 

A. I think it was the same as the a walks in the gurden—dirt 
walk, with or ivel on it—to the be st of my opinion. 

N Q. 61. Are you positive it was not a cement walk ? 

A. I am not positive of it, but, to the best of my opinion, I never 
saw any cement walk there. : 

X Q. 62. If you had seen a cement walk at that time—sav in 1847 
rv 184S—would you have known it was a cement walk? _ 

A. I think probably [ should. 

X Q. 65. But if the cement walk had been laid in sections, like 
flags, would you have known it to be a cement walk ? 
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A. I think I should. They are rather a peculiar walk, and I no- 
tice them now if I walk over them. 

X Q. 64. Had you ever seen a cement walk before 1847 or 1848 ? 

A. | don't think l ever did. : 

X Q. 65. Then how would vou have known a cement walk from 
any other if you had seen one on the Willoughby grounds ? 

A. I think they are pretty easily told from stone. I am kind of 
an observer and notice everything new. 

X Q. 66. When and where did you notice the first cement walk ? 

A. The first I ever noticed of this was by a church in South 


Brooklyn—I don’t know the street—I think probably a couple of 


years ago I have seen the common sidewalk kind—kind of con- 
crete and cement together—in East Brooklyn, and I saw that about 
a couple of vears ago, more or less. 

X (. 67. Will you positively swear that if a cement walk had 
been laid from the Willoughby mansion to the water-closet within, 
say, six months before said mansion was burnt that you would have 
noticed it? 

A. No; I wouldn’t swear positively to that; but, to the best of my 
belief. there Was hone there. ; 


(Latter part of answer objected LO by defendants’ counsel as not 
responsive and as volunteered.) 


S60 X Q. 68. What reason have you to believe there was none 
there, if vou cannot swear there was none there? 

A. I think, as my memory serves me, If there had been one there 
I would have seen it. It’s quite awhile ago and I can’t charge my 
memory exactly with such things. | . 

X Q. 69. Are you positive that you saw the walk between the 
Willoughby mansion and the water-closet during the last six 
months before the fire? 

A. don't think [ did, tO the best of my opinion. 

X Q. 70. Are you positive that you saw it—that walk, I mean— 
during the last two years before the fire? 

A. I might have seen it two or three times and I might not. I 
was often In there. [ think John D). Lawrence eould tel] you all 
about it. . 


X Q. 71. Who is John D. Lawrence, and why do you think he 


knows all] about it? 
A. He is Mr. Willoughby’s brother-in-law and he was there a great 
deal of his time; spent his evenings there frequently. 
X Q. 72. Where is Mr. Lawrence ? 
A. He is in Brooklyn ; keeps his office No. ® Court street, upstairs. 
Adjourned to 9th inst., at 11 a. m. 


Further adjourned to the 16th, at same hour. 


1S6 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 
Monpay, Feb’y 16th, 1S74—11 a. m. 
Present: Counsel! as before. 
Cross-examination of last witness resumed : 


X Q. 73. In answer 48 you say that the Willoughby mansion 
was burnt in 1548 or 1849. hg er did you ascertain the year? 

A. I ascertained it through John D. Lawrence and through sey- 
eral others with whom I talked. 


X (). 1 L. W: as that your only means of ascertaining the date of 


the fire? 
A. That is the best of mv recollection. I was at the fire in the 
evening and on the next day. 


enna Seen to as not responsive and question repeated.) 


XQ Cross-int. No. 74 repeated. 
A Tha t 1s the only meahs | have. It is the best of my recollee- 
tion, because I was there myself at the evening of the fire. 
S61 X Q. 76. Are you positive that the mansion was not burnt 
in the year 1Sol? 

A. lam not. 

XQ. 77. What was your business at the time of your casual visits 
to the Willoughby grounds ieleaeal a cart, or what 

A. Asa public iicensed carman; [ had a two-wheeled cart 

XN. Q. 78. And your business at the Willoughby grounds was to 
convey loads of stones and wood to the same: was that 1t ? 

A. I don’t know that I ever earted stones there: I earted wood 
there. Sometimes | used to run in and take a look at his horses. 
Ife was a great man for fancy horses. In driving past I would see 
the stable Open cil) would (F¢) 1) and take a look at the horse Ss. 

XN Q. 79. Did you not cart stones for David Anderson to the Wil- 
loughby grounds? 

A. No, sir; not there, to my knowledge; I carted stone for him 
to other places, but never there, to my knowledge. 

X Q. 80. What, then, did you mean when, in answer 14, speak- 


: a" , _ ] eal. Ee = : . : ' » oe ; 
Ing of your kpowledge of the Willoughby grounds, you say, “ I used 


°7 


‘ 
Saale : . . } ; j > on . acts 
to ride a great many stone for him (David Anderson) and most 
] , . l. . A « 1 : ] = < ee = ‘ ) 3 
alwavs used to take notice of such Lhnine’s, wigs, reat ig~e 


ring for 


r¢ 
_ 


A. Well, I meant to say by that that when I carted fla; 


‘ ° } } 1 7 } 
; \ N >) | 1f cy?) ‘ Bare TT ye 
him — 1hes it would Le Die hich 


egIng, sometimes red, SsOmme- 
‘ . q s | 1 | ) | 
tims silver- grey Hagging ; he used ali three kinds in laying the 


walks In iI, ry street, Hicks street, and other streets, and people 
— have their choice in those kinds or brick. 

X Q. SI. Then, if [ understand you right, your riding stone along 
Hicks phe Ifenry streets, ete., did not in any way increase your 
knowledge of the condition of the Willoughby erounds, did it? 

A. I don’t know any more than what I have already said; I 
dont recol li ct ever set Ing any cement flagoing there. 


} 


(Objected to as not responsive by defendants’ counsel.) 
X. | 


) 
Ce 
A. Not any more than what I have already testified to. I have, 
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since I was over here the time before the last, seen Mr. Willoughby 
and conversed with him on the subiect of the flagging of the yard 
and what he had in there. 

X Q. 83. When you rode wood into the Willoughby grounds 


(Witness here says:) I might state that in this conversation with 


Mr. Willoughby he told me that he never had such flagging in his 
yard as cement flagging. 


(The statement of witness objected to by defendants’ counsel as 
volunteered and hearsay.) 


862 X Q. 83 (continued). Where did you enter the grounds 
and where did you leave them ? 

A. I went in on Willoughby street and came out the same way ; 
they used to have a large gate there alongside of the stable. 

X Q. 84. And where did you dump the wood ? 

A. I used to dump it inside, right near the stable, alongside of 
the walk, on a piece of vacant ground that was there. 

X Q. 85. In answer 9 you say that there was a main walk from 
the house to the stable laid in flagging—— 


(Witness here interrupts counsel and says:) I said “I thought 
there was,” in the direct testimony. 

Counsel for the defendants objects to the above interruption as an 
Improper interference with this examination, and requests the ex- 
aminer to Instruct the witness to confine his remarks to the answer- 
Ing of the question put to him. | 


X Q 85 (continued). And in answer 10 you describe that flagging, 
and in answer 15 you further describe it—whereas the letter, Wil- 
loughby Exhibit, states that there was no other stone pavement on 
the grounds mentioned except that running from the gate on Fulton 
street to the front door. Are you positive that there was a walk 
from the house to the stable laid in flagging ? 

A. I am not. 

X Q. 86. When cross-examined on the 28th of January, 1874, you 
stated that on the site of the old Willoughby mansion there were, 
after the fire, erected two framed buildings, which at first were joined 
into one and then they were divided and turned around so as to 
front on Jay street; but this statement you have corrected on the 
od of February by declaring that the property was not rebuilt after 
the fire. How did you ascertain the fact which led you to make 
that correction ? 

A. I made it through John D. Lawrence, learning from him that 
it was a double house built there for his mother,a little south of the 
mansion, I think; a little this way; at any rate, towards the Kast 
River. 


Further examination adjourned to February 25th, 1874, 11 a. m. 
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WEDNESDAY, Feb. 25, 1874. 
Present: Counsel as before. 
Continuation of the cross-examination of Bens. BALDWIN: 


X Q. 87. You say in your last answer that vou learned from Mr. 
Lawrence that a double house was built on the Willoughby grounds 


for his mother, a little south of the mansion. Is that all you ascer- 


tained in regard to that double louse 
A. think that’s about all. 
Counsel for defendanits o1ves notice that At the hearing of this 

ement made by this witness 1mme- 


*) 


+ 


cause he will move that the stat 
diately preceding X () 1S be stricken from the-record and disre- 
garded, because it is hearsay, and also because contradicting In an- 
swers 86 and 387 of this witness 

X (). SS. Are you acquainted with a man by thename of Nathaniel 
G. Yerkes; and, if yea, how long have you known him ? 

A. I think I was acquainted with his father; he must be one of 
his sons; I don’t know as I am acquainted with the son. 

x (). 89. Don’t you know a man by the name of Yerkes, who 
used to be emploved by Thos. S. Denike some 20 or 25 years ago 


, 


and who is a mason‘ 

A. [knew aman by the name of James Yerkes, who used to 
work for Thomas S. Denike, and I think he had a son who learned 
the trade of Thomas S. Denike, and worked there as a mason. 

XQ. 90. How much older would you judge yourself to be than 
Yerkes’ Son who worke d for Denike ? 

A. I ean't hardly tell that; to the best of my knowledge, [ am 
fifteen or twenty years older than he would be, but I am not sure 
about that. 

XQ. 91. Have you any knowledge of the character of Yerkes’ 
son which would induce you to believe him under oath or disbe- 
lieve him? 

A. I have not—none. 


DN BALDWIN. 


Subseribed and sworn to before me this 25th day of February, 
1874. 
R. Ek. STILWELL, 


era priner, Ae. 


S64 Turspay, April 28th, 1874. 
Present: Counsel for respective parties 
SAMUEL A. WILLouGHBy, being called and duly sworn asa wit- 
ness In behalf of the complainant, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Samuel A. Willoughby ; Iam 74 years of age; my residence 
is at Saratoga Springs, N. Y.; [am a gentleman. 

Q. 2. Did you formerly reside in Fulton avenue, Brooklyn, N. Y.? 


A. I did. 
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Q. 5. Please describe the situation of the premises in which you 
resided there and state during what period you resided there. 

A. [ occupied the whole block bounded by lulton avenue, Jay, 
Willoughby, and Lawrence streets. The house was very large, sit- 
uated probably 75 feet from the front, on Fulton avenue. I lived 
there over fifteen years, down to the 24th day of March, 1850, at 
which time I left for Europe, leaving my son-in-law, Judge Pierre- 
pont, in charge of the premises. I returned home, and my house 
was destroyed by fire on the oth day of July, 1851, during the ab- 
sence of the family. I was at Saratoga at the time. 

@. 4. Were there any walks in the garden or premises toand from 
the water-closet and between that and the house; and, if so, of what 
were they made? 

A. The water-closet was in the house. ‘There was a privy for the 
servants down by the carriage-house, in the rear of the premises. 
All the walks in the rear of my house were no other than gravel, 
as faras ] can recollect, and I think — eanne ) 


1] 
ull 

, 
+ } 
Li 


lot be mistaken. One walk 
led from the house around a circular arbor to the privy and one 
beside the circular arbor to the privy. 

Q. 5. What was done with the property after your house was de- 
stroyed by fire in July, 1851? 

A. It was partly sold and partly built upon. It is all built up 
now and has been for some years. 

Q. 6. Did you reside on those premises again after the 5th of July, 
1851? 

A. No. 

Q. 7. Was there at any time while you occupied those premises 
any cement walk in the garden or premises ? 

(Objected to as leading and without foundation.) 


A. No. 
Q. 8. Please look at the letter marked “Willoughby Exhibit” and 
state if that letter was written by you. 
S6d A. Yes, sir; that letter was writteen by me; that is my 
slonature. 
). 9. Deseribe the character of the walks in front and on the 


; 
sides of your house on Fulton avenue 
(Objected to as immaterial.) 


A. I had two front doors, and there were two circular walks from 
the front gate to the two front doors. ‘These were flagged walks 
made of silver stone. With the exception of those all the walks on 
my premises were of gravel. 

(Latter part of answer objected to as volunteered.) 


Q. 10. In what mouth and year did you return from your visit 
to Europe ? 

A. I think it was in the month of June. It was in the spring or 
early summer of 1851; I should say probably in May or June. 

Q.11. Did you stop at your house in Fulton avenue, Brooklyn, on 
your return at that time? 


G9—2 15 
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A. I did until I went to Saratoga. 

(). | 2. Had tnere been any ec hang In the character of the walks 
the premises at your house made In you! absence 7? 

A. Not to my knowledge or belief. There were changes made in 


} 
the house, but not outside. 


Cross-examined : 
X Q. 13. When was the water-closet placed in your residence ? 
When the house was built. It was somewhere between 1555 
| 18 10 that the house was built. 
() 14. What kind of a walk led from the house to the stable 
A eravel walk—the same as I have deseribed. 

X Q. 15. Is it not possible that a cement walk may have been 
laid to the privy without your taking any special personal notice of 
the change ? 

A. I think it not possible. It could not have been done without 
my — 

X Q. 16. Was not the original gravel walk which led to the privy 
liable to be flooded or softened bv water during storms ¢ 

A. No; no more than any ordinary gravel walk. 

X Q. 17. Do you not remember that special complaints were made 

the style of that walk for the reason stated in my last question ? 

A. I have no recollection of anything of the kind. 

X Q. 15. What occasions, if any, caused you to inspect the walks 


4 


to the privy during the last year or two of your stay ? 
A. I walked them every day. I did not particularly inspect, no 
further than seeing their condition when walking them every 
day 
S66 XN Q. 19. Will you positively swear that there was no ce- 


ment walk laid on the premises referred to previous to March 
24th, 1850? 

A. If I can swear to anything positively I can positively swear to 
the best of my knowledge and belief that from the beginning r to the 
end there were never any cement walks put down OTL ANY part of 
my premises. 

XQ. 20. What do you understand a cement walk to be? 

A. I should understand it to bea composition of various materials 
melted and run into the walk—a composition such as asphaltum 
and other materials. I have seen it being putdown. I was always 


opposed to it. IT never had any such madein my life. I never had 
any confidence in it. I can show you twenty places in Saratoga 
where it melts, is very soft, and full of holes. There is a new kind 


1 


lately made, however, which is very good; there Is : L specimen 1n 
front of Judge Pierrepont’s house that I have no objection to; it is 


as good as any stone. ‘The material is furnished by Judge Pierre- 
pont’s son-in-law, Mr. Beekwith. 

A Q. 21. nine you ever, on your premises, have a walk made of 

, “nme , er. ” } : ‘ D © 

earthy matter that was merely mixed with waterand then hardened ‘ 


A. Oh, no; : never had anything but the ordinary dry gravel 
walk. I never had any mixture of any kind. The only mixture 
there would be gravel and loam. 
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(Witness is shown a block and asked :) 


X Q. 22. What would you eall that ? 
A. A eonerete. [ am not conversant, however, on the subject: 
a mixture of gravel, lime, ete., I should say. 


(Block offered in evidence by def 
Def’ts’ Exhibit No. 25, April 28th, ’7 

X t). y +59 Was there a double house saiieil on the site of your 
mansion subsequent to July 5th, 1851? 

A. No; no buildings; but stores and dwelling-houses, on the 
entire block around. 

xX (). 24. Please hear the officer read to you abhswer S6 of Bald- 
win’s testimony given in this cause, and state how your memory 
agrees with Baldwin’s on the matter referred to in said answer. 

A. That house spoken of by Baldwin was on the next block and 
turned around after it was sold. 

XN Q. 25. Which bloek ? 

A. On the block bounded by Jay, Willoughby, and Fulton ave- 
nues—the next block west. 

NX Q. 26. Does the house which is known as the Willoughby 
buildings now stand on that bleck last named by you ? 

A. It does not; itis on the next adjoining block. 
867 X Q. 27. By what streets are the Willoughby buildings 


, 


endants cou sel and marked 
4 t> 
{ RR. E. S., Ex’r. 


bounded * 

A. Bounded by Fulton avenue, Willoughby and Pearl. 
X Q. 28. When was that house erected for Mr. Lawrence ? 
\. In the neighborhood of LSSo It was built before my house 
X Q. 29. By what name was that house known ? 

\ As Mrs. L wa mansion—Mrs. Lawre ne 's — lence. 

X Q. 50. Which house was known as the Willoughby mansion ‘ 

\. The house on the block bounded by Fulton avenue, Jay, Wil- 
loughby, and Lawrence streets. 

X Q. 31. Are vou the only Mr. Willoughby who occupied or 
owned that hi Use S 

A. Iam the only Mr. Willoughby, and always was the only 
Willoughby who owned that house. 

X Q. 32. Mr. Baldwin, in answer No. 22, testified that there was 
a stone walk fron ; the house to thestable; what is your recollection ? 

A. I say that there never was any stone walk in the rear of my 
premises, and that Mr. Baldwin is mistaken. 
XQ. 33. Mr. Baldwin, in his answer 5, stated that he could find 
the year in which the Willoughby mansion was burned, and upon 
an adjourned day of his examination he stated that he did ascer- 
tain, and that the house was burned in 1343 or 1849, as near as he 
could tell. Are you certain it was burned in 1851? 

A. It was burned on Monday, the 5th day of July, 1851, about 
9 o’clock in the evening. This I would swear to positively, as I got 
a telegram about it somewhere between 9 and 10 in the evening, at 
Saratoga. The 4th of July was on Sunday and the 5th was Mon- 


day. 


, 
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X @. 34. Do you know that the 4th of July, 1851, fell on Friday ? 

A. | do not. 

X Q. 35. Are you as positive that the 4th of July, 1851, was on a 
Sunday as you are that there was no cement walk on the Wil- 
loughby prem 1s sf 

A. No, lam not; but Iam pretty well satisfied of it. I know 
there was no cemelt walk, but | may be mistak en as to the day of 
the week, but I don’t think I am. 

X @. 36. Are you sure that mansion was burned on a Monday? 
\. I think I am, and I think it was the 5th of July. 

2. 37. Are you sure that the mansion was burned in the year 
1851 ? 

A. think I cannot be mistaken about it. 

X Q. 38. When last, before 1850, did you leave this country for 
lurope ? 

A. I was in Europe in 1828. T[ never visited it again until 1850 ; 
since then [ hie ive crossed seve ral times. 

X Q. 38*. When next after 1850 did you leave for Europe ? 


A. J seh hana tae gl went in the latter part of 1851 
1852: one or the other 
868 X (. 59. Don’t you know the date of your departure ? 


A. By my recollection. It was the first time I had crossed since 
1828, and because it was a pleasant voyage and in the month of 


NX Q. 41. Was the 24th day of Mareh, 1850,a Friday ? 

A. do not know. 

X Q. 42. Were you in this city between the 3d and 16th days of 
February, 187-4? 

A. I think it likely; I can’t tell positively, as I kept no account 
of the days. 

X Q. 43. Did you know a person by the name of Charles A. 
Denike ? 

A. I did. 

XQ. 44. Was he charged with masonry and other jobs in your 
premises ? 

A. He may have worked there with his brother; I knew very 
tle about him. 

X ). fo. Krom whom would he receive his orders for doing your 
jobs? 

A. From his brother, I presume. Ido not recollect any orders 
that I gave him. 

X Q. 46. And from whom would his brother receive orders ? 

A. I'rom me, of course, if 1 employed him. 

X (). 47. Invariably SO ¢ 

A. I cannot tell. He may have received orders from my wife to 
do some certa sodhmannid nba (The witness savs:) I know that the 4th 
of July came on Sunday and was tenia ante Mande follow- 
Ing, whatever year it was, ; and it was on Monday night that my 


] 


lit- 
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house was burned, the night following the Sunday which I say was 
the 4th of July. 

X Q. 48. Are you positive that you returned from Europe in the 
year 1501 ? 

A. lam quite positive. 

X Q. 49. And you are also positive, are you, that the Willoughby 
mansion was burned on Monday, the Sth of July of the same vear 
In Which you returned from Europe? 

A. Iam not positive about that; my judgment was that it was 
1851, but it may have been 1852 


Adjourned to the 29th, at 2 p. m. 


SOU WEDNESDAY, April 29th, 1874—2 p. m. 
Present: Counsel for respective parties. 


It being 40 minutes after the time when the examination of Sam- 
uel A. Willoughby was adjourned to this day and said witness, 
Willoughby, not ap pr aring— 

Counsel for defendants gives notice that he is informed that the 
Witness Is about to leave the city for a place in which a process of 
subpoena Irom this court could not reach him, and therefore requests 
counsel for complainant to have a subpcena served on said witness 
without delay so that his deposition May be completed before he 
leaves. 

Counsel for compla iunant states that as the witness vesterday, at 
nded Lo Lo over to 


¢ 


the time of the adjournment, stated that he int 
Brooklyn this morning, and while there would endeavor to refresh 
his recollection concerning the matters enquired of bim on his cross- 
examination, and as this morning was very stormy and as Mr. Wil- 
loughby is at a very advanced age, it is pussible that he has been 


detained on account of the storm. and that if the witness does not 
appear to-day counsel for complainant requests the examiner, when 


this meeting Is adjourned, to — the examination of witness 
until to-morrow morning at 11 o'clock. 

Counsel for defendants declares hime If willing, at any time dur- 

gx the stay of the witness in this city, and in view of the advanced 
age of witness referred to by complainant’s counsel and his conse- 
quent infirmity, to continue the cross-examination at the residence 
of the witness in this city, the Fifth Avenue Hotel; and counsel re- 
news his request that measures be taken to insure the attendance of 
the witness before he leaves New York. 


Adjourned, in accordance with foregoing request, until Thursday 


morning, April 50th, 1874, at 11 o’clock 
870 Tuurspay, April 30th, 1874. 
Present: Counsel as before. 
The LHeSS, wishin iy to correct his te stimony, Says: 
Irist ai of my having left New York for Europe on March 24, 


ea 
1850, I think it was 24th—perhaps 23d—February, 1850; and in- 
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stead of my house being burned in 1851, it was my carriage-house 
that was burned in that year, and that my mansion was burned 
Monday, July oth, 18o2 

X QQ. 51. Please relate briefly your places of residence in this coun- 
try between February, 1850, and July, 1852. 

A. At home, New York, New port, Saratoga, Philadelphia, Wash- 
ington city, St. Louis, New Orleans, and Havana. 

X (). D2. When did you return from lurope nN LSol, and when 
next did you leave for Europe? 

A. a f returned in the spring of 1851. I went to Europe 
again the autumn of 1852, and returned again in the spring of 


a 
< 


A. O. 3s. When, about. did Judge Pierrepont divide your man 
» two houses f 
| ile [ was in Kurope, between L850 and 1851. 

X Q. 04. Do you remember that portion of your property on 
which the mansion stood, to wit, a strip extending along Wil- 


loug hby street from Jay to La iwrence, to a de oo of 90 feet, was 
} : } “ 

sola before your mansion burned down: and, so, when was if 
} ‘) : 

sold * 


( ( biected to as immaterial.) 

A. I don’t know anything about it; Judge Pierrepont had charge 
of it. 

X Q. 55. What buildings stood on that property when the man- 
sion was burned ? 

A. If I recolleet rioht, there was none on that Erol ind, except the 
two at the corner, when the mansion was burned 

X Q. 56. You mean the two which were occupied by Mrs. Mckew 
and Mr. Underhill, respectively ? 

A. I think Mr. Mckew lived there; I don’t know who lived in 
the other. 

X Q. 57. Then you do not remem ber that, in 1851, that portion 
of the ground which was mentioned in my question 54 was sold, 
and that on that portion so soid the old privy stood, and that the 
purchaser of those ninety feet had to construct a new privy on the 
eround not sold, and new walks to that new privy, do you ? 

A. only recollect the old privy probably stood within those 

dimensions—ninety feet. I know nothing about the rest. 
Sil XN Q. 58. Did I understand you to say that the old privy 
stood nearer Lawrence or nearer Jay street ? 

A. Nearer Jay—I suppose within fifty feet of Jay. 

X Q. 59. Do you not remember that there was a gate on 0 Law- 
rence-street side, and that the old privy st tood be tween th: al | mate and 
the arbor? 

A. I do not: I know there was no gate on Lawrence street. 

X Q. 60. Do vou remember a controversy about a safe that re- 


mained 1 te burned stable. and which you feaired the purchaser 


of the ninety feet mentioned by you to surrender ? 


(( biected to as immaterial.) 
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A. I never saw the purchaser; I don’t know anything about the 
purchase; all IT remember, I found the safe in Gen. Manly’s posses- 
sion and demanded payment, which he r fened, saying he bought it 
and paid for it. | 

X Q. 61. Did you ever reside in your mansion after Mr. Pierre- 
pont had divided the same? 

A. Yes. sir; a short time. I was there off and on. 

SAML A. WILLOUGHBY. 


Subscribed and sworn to before me this 50th day of = , 1874. 
R. BE. STILWELL, £: ner, KC. 


Adjourned to June 2d, at 11 a. m. 


872 U.S. Cireuit Court. Southern District of New York 


JOHN J. SCHILLINGER 


HERMANN A. GUNTHER and HELENA WULFING. 


New YorkK, TuEsbAy, June 2d, 1874. 
Present: Counsel as before. 


EDWARDS PIERREPONT, being duly sworn as a witness on the part 
of complainant, deposes and SaVS : 


@. 1. What is your name, age, residence, and occupation 

A. Edwards Pierrepont; age, 57 years; residence, New York 
city, 105 Fifth avenue; occupation, lawyer. 

(). 2. Are you related to Samuel A. Wi rhiby, who formerly 
resided in Brooklyn, on the premises bs und ed by Fulton Ave., Jay 
St., Lawrence St., and Willoughby St. 

A. | am his son-in-law. 

(). 3. Were you familiar with the premises mentioned in the last 
question and with the character of the walks in its grounds? And, if 
SOU, pleas e state what opportuni ules You had for he coming acquainted 
therewith before the Willoughby mansion on those grounds was de- 
stroyed by fire. 

A. I knew the premises as early as 1855. | lived on the premises 
and had the sole charge of the same between the last part of 1849 
and the time of the destruction, in July, 1852. Anything relating 
to the walks or the premises after the autumn of 1849 until the de- 
struction In 1852 I know about, having had exclusive charge of the 
same during the period last mentioned, and having resided upon 
the same during the whole of that po riod. 


| 
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(). 4. Was there during that period in which you had such charge 
of the premises any walks laid therein from the house to the water 


closet or privy, or elsewhere therein, made of cement ‘ 


ea eee eevee SP ao 


( ( \byected to as leading.) 


A. I have not the slightest recollection of any, and, as nothing 
was laid or done upon the premises during that time which I did 


1 etn NI ae ety ea TE UNA RE: ne 
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not personally pay for, my best recollection is that no such thing was 
ever laid during that time. 


875 Q.5. Have you any recollection of a mason or workman 
by the name of Yerkes making any walk in the premises of 
the Willoughby mansion during the period you had such charge 


_ 
} 


thereof or repairing any walk therein * 
A. I have no such recollection. 
(9.6. About how far was the privy or water-closet in said premises 

distant from the rear of the house? 

A. The family water-closets were in the house itself; there was a 
privy by the side of the stable, which was on Willoughby street, 


| 
, 


about fifty feet from the rear of the mansion.. 
Cross-examined : 

X Q. 7. Did that privy originally stand within ninety feet of Wil- 
loughby street ¢ 

A. 4 never knew in but one place, and that was within twenty 
feet of Willoughby street. 

X (). 8. Near Jay or Lawrence 

A. Nearer Jay. 

X Q. 9. Did you sell to Thomas Denike, in the year 1851, all that 


‘ 


og 


portion of the block aforesaid which stands along Willoughby street 
to a depth Ol ninety feet or thereabouts ” 

A. I don’t remember, without looking at the deeds, the depth ; I 
know it was less than a hundred feet, and IT know I sold this strip 
on Willoughby street, but whether it was in 1850 or 1851 I could 
not tell without looking at my record; but I should think, from 
recollection, it was in one of these years ; [ should not think it was 
earlier than 1851, but could not be positive without looking at the 
record. 

X Q. 10. Do you remember that Mr. Denike had almost completed 
the row of houses along Willoughby street at the time the Wil- 
loughby mansion was burned ? 

A. IL should think that wasso; but the exact condition towards 
completion I do not remember. 

Xx (). Li. Do you remember that Mr. Denike had erected a fence 
between the Willoughby property and the strip purchased by him 
previous to the destruction by fire of the mansion ? 

A. That is my recollection. 

X Q. 12. Do you remetnber that by the construction of the fence 
aforesaid the old privy came into the boundaries of Mr. Devike’s 
property, and that you employed Mr. Denike to prepare a place on 
the Willoughby grounds for the erection of a new privy there or 
the replacement of the old ? . 

A. In 1850, beginning, I think, in May, I employed Mr. Denike 

to build an addition in the rear of the old house, and divided 
S74 the addition and the old house in the centre, making two 
houses with the old and the new, and in the rear of the new, 
near Mr. Denike’s fence or boundary, he erected a new privy, having 
two parts, one for the west house and the other for the east, forming 
one privy building, but divided in the centre for the use of the two 
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houses. This was completed before cold weather, in the autumn of 
1850. 

X Q. 15. Did this new privy stand nearer Jay or Lawrence streets ? 

A. It was so near the centre that I could not reeall which street it 
was nearest to. 

Xx (). 1 4. Being placed nearer the centre of the lot and further 
away from Willoughby street, did not this new privy require the 
arrangement of new approaches or walks—one to each of its two 
entrances ? 

A [t did, but changed by reason of the addition—changed tne 
walk which went to the old privy. 

@. 15. Who laid those walks ? 

Thomas 8. Denike did all the work for me, and I paid him. 
[have no recollection of having employed any other man or of 
having paid — man. 

().16. Mightit not ive bee “ie ‘har les Denike who laid those walks 
for Vou, under the S visio} Thomas S or otherwise 

A. I don’t think a might om been. I knew Thos. S. Denike 
well; I employed him to build a great many 
all the bills and all the checks, I believe, for all the work which has 
ever been done upon the place, and if would be q rite contrary to 
my recollection if I ever paid Charles Denike any bills; indeed, 
until LO day [ had no reco 
name, and, though | recal 1] Phomas ». Denike and should know him 
in a moment, I have no recollection of ever having known a man 
named eng Denike 

2 () . Then you simply don’t know that Thos. S. Denike was 

the ai of emp loying his 
iol bs, hire his laborers, ete.: is that it? 

A. I don't know that he was, and I dont know that he was not 
I have no knowledge whatever on that suby cl 

XxX (J. LS. Have you ch  papaaoegpmiataci of thre mate r] i of which 
the new walk mentioned in your answer 14 was composed ? 

A. I have not. 

X Q. 19. Will you swear that it was not cement? 

A. No: I will swear to nothing about which I have no recollee- 
tion. | have no recollection of any cement walk upon the place 
nor have I any recollection of whether the walk to the new privies 
which I erected were of any specific material 

X (). 20. If the laborer who laid that walk would state to you 

that he remembers positively that he laid that walk down 
875 with cement would you have any reason, from your present 
recollection of the subj et, to disbelieve him ‘ 


uses. | have now 


} ° ° " ' ’ ] 
] . , . *? hl ,y , ; cy >} 
ection oF ever Nnaving Nf ard of anv SUCI) 


yrrother Charles to superintend his 


(4 bye ected to as immat rial and calling for an opinion 
The only reason that could affect my belief would be that I 
eannot recall the slightest memory of ever having seen a cement 


} : } ] , } +4 

walk upon the place, and as I don’t know the man. and as the time 
} . } : } 

was 24 vears ago, I know it would be easy forthe man or for myse If 


to be mistaken. 
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X (. 21. Is the error in your answer 7 due to a misconstruction 


{ | ; 


of the sentence or to forgetfulness * 
A. To neither; it is not an error. The one relates to the prem- 
ises In 1849, before I made the addition. 
(). 22. Was vour answer 5 given with reference to the name of the 
laborer mentioned in the question or to the facts recited therein ? 
A. I had then and have now no recollection either of the laborer 


’ a ° } ? 4 7} ’ om ° 
lte-D (). Zo Who occupied the two dwellings into which the 
peous } 7 » 7% } . . 
Willoughby mansion was divided, as you have stated, from the time 


} as " . ’ " ee | ' > °+) ] ») 

of such division until they were burned ¢ 

| 4 ’ j . } > : : ’ } ee : 

A b occupied the east and the Rev. Dr. Bethune occupied Lhe 

> 4 ~) } " ie : . — - ] ; 4 } 

ve-D. Q. 24. Was the garden or grounds of tl 
qgivided DY any fence whelh vou divided the mahsion 

ees . ‘ ; e . — } ° s e . ) 

A. he rear YVrTOUNAGAS Were divided DV a tence: thie rront grounds 


. } 
eC MANSION aiSO 


Recross : 


Re-X Q. 25. What kind of a hedge? 
A. Arbor vite 


Re-X . 26. Was the fence which divided the rear portion of the 
‘ 


Wil] rrorhy byw i , Trt” ty. ) t | = } f + | . 1) ni! fy ve! id | ‘ 76 | 
bPiMOUIL TEDDY Drope rty irom the hnouse to thie ClIlLIK©G ICLICe SUTLIC Oa 
] 
or picket, or what 
1 ,° ¥ a te } . ’ 
\. As I reeall it. it was solid board. but if anybody should assure 


| lyr op | . | ; sal , 
me that they positively remember that 1l Was picket could not 


be positive that it was not, although my recollection is very much 


Re-X QQ. 27. Do you know Mr. Thomas 8S. Denike as a truthful 


] } ) ] ¥ x a - j > cy . , = 5 7 ' ' : , 
ahia high-t med gventiemMah (An answer to this question Is not 1n- 
] } = } .  % " 
sisted on, but only requested as a favor.) 
(()}5) ¢ ] ; oy sane ] . if ‘ oa , ~ : . / - + a ae ; , f } 
(brected to as lrreievant and no foundation exists In any of the 
—_ , ieee ae cs ; 
precealnege questions Or anSWers LUCFeIOP. } 


A. IT knew Mr. Denike many years. I had myself business with 
him. I have not seen him now for many vears, but when I knew 


him I believed him to be a truthful, honest,and upright man, whom 


| ere atlhy esteem et 


EDWARDS PIERREPONT. 
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S70 Cireuit Court of the United States, Southern District of New 


York. 


JOHN J. SCHILLINGER 


_ 
( 


HerRMAN A. GUNTHER and HELENA WULFING 


NEW YorK, WEDNESDAY, Aug. 12, 1874—11 
Present 7 . Van Santvoord. soll 


citor and counsel for compluain- 
ant; Otto Meyer, solicitor for defen 


HELENA WULFING. a witness called and sworn for complainant, 


Cposes and SHvVs: 
i me, age, residence, and occupation ? 
} 7 ‘ ‘ ey > - ss , | > o) 
A. Helena Wulfine: ace {9 vears: residence. Yorkville. No. 214 
o . 7 
Kast STth Str’ wal 4 am not engaged 1h anv active business except 
c ve } ] y « 
») Is Julius Wualfine your husband 
} ‘ ‘ 
Do vou know Herman A. Gunther ? 


t. Did you ever lend him any money ? 


Q. 5. Did he not give you some notes—promissory notes, [ mean— 
the Ist of May, this vear, to settle his indebtedness to you? 
No } | 

J. 6. Did Mr. Gunther owe er ee 
any money of yours about the Ist day of May, LS71, cael 

(Objected to as immaterial anand for defendants.) 

A. No. 

(. 7. Did you not become a partner with Mr. Gunther in the arti- 
ial stone business about May, 1871, or before that date’ 

A. No; we never had any talk together about business matters. 

QQ. Did you not give permission to your husband, Julius 
$7 7-S7i9 Wulfing, to put some of your money in ta cial stone 
business with Mr. Gunther in the vear 1871 or “72? 

A. My husband has pert 
wishes. How he us 
but I never gave him permission to invest it in| Mr. Gunther's 
business. 

Q.9. Do you know that Mr. Gunther had some of your money in 
his business between the Vear 1S70 and this date ? 

A. NO: as [ have already sald. he, my husband, has perfect 
authority to do with my money as he wishes. My husband may 
have loaned him money without my knowledge; I know nothing 
about it. 

10. Do you know if Mr. Wulfing, your husband, attended to 
Gunther & Co.’s artificial stone business at any time? 
A. No: | know nothing about it. 


11. Was you not at one time engaged in business at 460 Broome 


et right to do vith my money as he 


_ oY) 
Ss If cAllé 


what he does with it he has authority: 
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street, New York, with Rahmer, Sciuffler & Co., in the hat and cap 
business ? 

A. Yes; and we carry on business there now. 

().12. Does your husband, Julius Wulfing, attend to your busi- 
ness at that place in connection with said hat and cap business ? 
A. | know of no business matters 3 my husband attends to my 
business matters In that firm. 

(). 13. Did you not know that your husband also, during the year 
2 and 1873. attended to the business of Gunther & Co. at 


ere Rahmer, Schuffler & Co. carried on their hat 


A. I know nothing about 

(). 14. Have you never been a partner with Mr. Gunther in the 
artificial stone business ? 
A.“ No 
HELENA WULEING-, 


Subseribed and sworn to before me this 12th day of August, 1874. 


JOHN A. SHIELDS, 


kvamine % ele. 


President of the United States of Ameriva to 
tin M. Wilson, consul of the United States of 
America at Bremen. Germany, Greeting: 


SS) hye 


Know ye that we, in confidence of your prudence and fidelity, have 


- 


appointed you commissioner and by these presents do give you full 
power and authority diligently to examine, upon his corporal oath 


or affirmation before you to be taken and upon the interrogatories 


and cross-Interrogatories hereunto annexed, John Drehmann, as a 
witness on the part of thi complainant In a certain cause now pending 
undetermined in the cireuit court of the United States of America 
for the southern distriet of New York, second circuit, wherein John 
J. Schillinger is complainant and Hermann A. Gunther and Helena 
Wulfing are defendants; and we de hereby require you, John M. 
Wilson, before whom such testimony may be taken, to reduce the 
same to writing and to close it up under your hand and seal, di- 
rected to Kenneth G. W e,clerk of the said cireuit court, No. 41 
Chambers street, in the city of New York, United States of America, 
assoon as may be convenient after the execution of this commission ; 
and that you return the same, when executed as above directed, 
with the title of the cause endorsed on the envelope of the commis- 
STON. , 
Witness the Honorabl Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, this 
loth day of April, in the vear of our Lord one thousand eight hun- 


ee 


dred and seventy-four, and of our Independence the ninety-eighth. 
(Signed) KENNETH G. WHITE, Clerk. 


J. VAN SANTVOORD, 


i 5° ; 
f fiji i, o% Attorney. 


f ~ 
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The execution of this commission appears in certain schedules 
hereunto annexed. 
(Signed) JOHN M. WILSON, 


( OMLNLESSTONECT. 


SS] Circuit Court of the United States, Southern District of New 
York. In Equity. 


JOHN J. SCHILLINGER 
ag't. 


HERMANN A. GUNTHER and HELENA WULFING. 


Interrogatories to be administered to John Drehmann, of Bremen, 
or late of Bremen, Germany, a witness to be produced, sworn, and 
examined under and by virtue of the annexed commission, be- 
fore John M. Wilson, Esq., consul of the United States of America 
at said Bremen, the commissioner therein named, in a certain 
CAUSE depending in the said cireuit court, in the said district, 
wherein John J. Sehillinger is complatnant and Hermann A. 
Gunther and Helena Wulfing are defendants, on the part of the 
complainant. 


First interrogatory. What is your name, age, residence, and trade? 

Second Interrogatory. Of what country are you a native? 

Third interrogatory. Did you ever live in the United States of 
America; and, if you did, when did you arrive in that country and 
when did you leave it? 

Fourth interrogatory. Was you ever in the employment of Band- 
mann and Holmann, manufacturers of artificial stone, at Weehaw- 
ken, New Jersey, in the United States of America; 1f you was, when 
did you begin to work for them and when did you leave their em- 
ployment ? 

Fifth interrogatorv. Was there any cement sidewalk or pavement 
put down in front of Holmann’s house, on Bergen Wood avenue, 
Union Hill, New Jersey, during the time you worked for Band- 
mann; and, if yea, when was it made and who did the work,if you 
know? Mention all the persons you recollect who worked at it at 
the time it was made. 

Sixth interrogatory. Describe how that cement sidewalk was made, 
and state particularly whether it was made in one continuous plece 

or 1n separate blocks. | 
S82 Seventh interrogatory. Was there any pavement at that 
place before that cement sidewalk was laid down’ If there 
was a pavement there before what kind of pavement was it? 

Eighth interrogatory. Do vou know or can you set forth any 
other matter or anything which may bea benefit or advantage to 
the parties at issue in this cause or either of them or that 
may be material to the subject of this your examination or the mat- 
ters in question in this cause? If yea, set forth the same fully and 
at large in your answer. 
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U.S. Cireuit Court, Southern District of New York. In Equity. 
Joun J. ScHILLINGER vs. H. A. GuntrHerR and H. WUuULFING. 


Cross-interrogatories to be administered to John Drehmann, of 
Bremen, Germany, a witness to be produced, sworn, and examined 
under and by virtue of the annexed commission, before John M. 
Wilson, eonsul of the United States of America at said Bremen, 
the commissioner therein named, on the part and behalf of the 


said complainant 


First cross-interrogatory. In what business or work were you en- 
gaged while in the United States? State your several employments 
consecutively. 

Second cross-int rrogatory. [low came you to be employed by 
Bandmann and Holmann? 

Third cross-interrogatory. Are you acquainted with J. J. Scehil- 
linger, the complainant in this cause; and, if so, how came you to 
know him? 

Fourth cross-interrogatory. How does said Schillinger know that 
you live in Bremen’? Did you tell him that, or did you write to 

him from Bremen, or how does he know it? 
S83 fifth cross-interrogatory. What caused you to appear as a 
witness to-day to give vour testimony in this case? Produce 
the paper that caused you to come. 

Sixth cross-interrogatory. Where is Holmann’s house situated ? 

Seventh cross-interrogatory. How long 1s the pavement that was 
laid in front of Holmann’s house, and on what street is it? 

Mighth cross-interrogatory. How wide is said pavement ? 

Ninth cross-interrogatory. What kind of joists or frames were 


toe 


used in laying said pavement? 

Tenth eross-interrogatory. If you used a cross-joint did you re- 
move it from the cement to form a new space before the cement had 
* get 7’ 

leventh cross-interrogatory. What do you understand by the 


term ~ set in the last question ‘4 

‘Twelfth cross-interrogatory. What would be the effect of remov- 
Ine the joist before the eement had “ set? ” 

Thirteenth cross-interrogatory. How many days did it take to 
make that pavement in front of Holmann’s house, and in what year 
was It laid ? 

fourteenth cross-interrogatory. How did you join the cement in 
the morning, on that pavement, to what had been made the day 
before ? 

lifteenth cross-interrogatory. Will fresh eement when brought 
against set cement adhere to the set cement or not ? 
Sixteenth cross-interrogatory. Is it not an old thing to lay cement 
pavements 11) pieces or blocks; and, if Vea, how old do you know it 
to be? 

Seventeenth ecross-interrogatory. State where first you have seen 
such cement pavements laid in blocks, and when. 

Lighteenth cross-interrogatory. Have you written or received any 


ed Hane 


OE eye AM Hi me 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &e. 503 


letters about this suit of Schillinger against Gunther? If so, please 
produce all you have received from Sclillinger or his attorney. 

Nineteenth cross-interrogatory. Did you receive a letter from H. 
A. Gunther in the summer of 1873 asking you to give your testi- 
mony in this cause; and, if so. why did you not reply to the letter, 
and why did you not testify as requested ? 

Twentieth cross-interrogatory. Please state all you know about 
cement pavements and cellar floors and how the same are usually 
laid—whether in frames or otherwise. 

Twenty-first cross-interrogatory. Since when has cement been laid 
in frames on the ground to form blocks, as far as you know ? 

Twenty-second cross-interrogatory. Have you not frequently stated 
in the United States that you did not consider the Sehillinger pat- 
ent to be a good one? 

Twenty-third cross-interrogatory. Hlave you ever laid cement 
pavements In blocks in the United States ; and, if so, when first, and 
where ? 

Twenty-fourth cross-interrogatory. Have you ever been 

854 told or informed that, by laying cement in blocks, you in- 

fringe the Schillinger patent; and, if so, have you paid any 
attention to what was so told you? 

Twenty-fifth cross-interrogatory. What did Heesch doto that pave- 
ment at Holmann’s house ? 


eee 


Twenty-seventh cross-interrogatory. What did the boy Briigge- 
mann do to that pavement at Holman’s house ? 

Twenty-eighth cross-iInterr ratory. What did you do to that pave- 
ment at Holman’s house. 

Twenty-ninth cross-interrogatory. In how many pieces was that 
pavement at Holman’s house when completed? Be careful to give 
a correct answer. 

Thirtieth. cross-interrogatory. Are vou sure that that pavement 
was laid in 1869, or was it in 1870 or 1868? 

Thirty-first cross-interrogatory. Did Schillinger, the complainant, 
visit you in Philadelphia just previous to your departure for Europe? 
If yea, state fully what took place at that time between you and him 
with relation to this suit. 

Thirty-second cross interrogatory. Did you see said Schillinger in 
New York close previous to your departure for Europe? And, if yea, 
state fully what took place at that time between you and him with 
relation to this suit. 

Thirty-third cross-interrogatory. Did said Schillinger on these oc- 
casions request you to be a witness for him in this cause? And, 1 
yea, what did he offer you if you should testify in his behalf or 
against Gunther’ State your full and complete knowledge of this 
matter. 

Thirty-fourth cross-interrogatory. Do you know any other matter 
or thing not enquired after by these interrogatories which may tend 
to impeach the validity of the pre tended claim of said Schillinger LO 
be the first inventor of a cement pavement laid in blocks? If yea, set 
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DREHMANN. 


At the execution of a commission for the examination of witnesses. 


wherein John Dremann was examined asa witness for 


Schillinger 


ant, John J. 
States for the southern 
Gunther and Helena W 
shown to John 
his examination 


». Drehinann. 


the complain- 
, In his suit in the eircuit court of the United 
rict of New York against Ifermann A. 
ulfing, this paper writing was produced and 
and DV him deposed unto at the time of 


dist 


before— 


JOHN M. WILSON, 


( OliLTMLUSSLORNCT. 


S86 Exuipir B. 
Bremen. 
Hermrn J}. OrehHmann! 
cy bin vont Mew Yorf Circuit Court beaurtragt Sie in einer Klagefache 
Scbhillinger vs. Sunther als Seugqe yu vernebmen und erjucve Sie freundl. fo bald 
wie meglio im Conjulat yorsufomumen. 
Sullten Sie uber Ghre Seit verfugen fonnen, fo erwarte icy Sie nivraen in 
Den Bormittaqeastunden. | 
Yt ch Cuitqsyou 
Yohn WM. Wilfon, 
Ul. S. Conyul, 
pr. <j. YW. Schnabel, 
Bremen, Mat 4. 1874 
John Drehmann., 
Sohn M. Wilpon, Commipioner. 
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At the execution of a commission for the examination of witnesses, 
wherein John Drehmann was examined as a witness for the ecom- 
plainant, John J. Schillinger, in his suit in the circuit court of the 
United States for the southern district of New York against ae l- 


— 


mann A. Gunther and Helena Wulfing, this paper writing was pro- 
duced and sworn to — John Drehmann and bv him deposed unto 
at the time of his examination before— | 

JOHN M. WILSON, 


Commissioner. 


Depositions of witnesses produced, sworn, and examined the 7th day 
of May, in the year one thousand eight hundred and seventy- 
four, at the United States consulate at Bremen, Germany, under 
and by virtue of a commission issued out of the circuit court of 
the United States for the southern district of New York, in a cer- 
tain cause therein depending and at issue, wherein John J. Schil- 
linger is complainant and Hermann A. Gunther and Helena Wul- 
fing are defendants. 


JOHN DREHMANN, of Bremen, manufacturer of artificial stone, 
aged 36 years and upwards, being duly and publicly sworn  pur- 
suant to the directions hereto annexed and examtned on the part 
of the complainant, doth depose and say as follows: 


S57 First. To the first interrogatory he saith: My name is John 
Drehmann; age, 36 vears; residence, Bremen, Germany ; 
occupation, manufacturer of artificial stone 

Second. To the second Interrogatory he salth : | lil a native of 
Hervinsechwende, county of Erfurt, Kingdom of Prussia, Germany. 

Third. To the third interrogatory he saith: Yes. I arrived in 
the United States on the 26th day of May,in the year 1869, and 
left in August, 1873. 

Fourth. To the fourth inter ‘ogatory he saith: Yes I was in the 
employment of Messrs. Bandmann & Hollmann; comm need to 
work for them in July, 1S69, and left their employment In October, 
1870. 

Fifth. To the fifth interrogatory he saith: Yes; a cement side- 
walk was put down there in the month of October, 1869. The 
work was done by myself and two laborers; one man Hesch ; the 
other name I do not now recollect. 

Sixth. To the sixth interrogatory he saith: The cement sidewalk 
was about one hundred feet long and from four to five feet broad, 
and was made of one continuous piece. There was no pavement 
there at this time,and we dug the ground up to the depth of four or 
hive inches and then filled it up with broken stone, and upon this 
foundation we put our cement; we put it about three inches thick, 

Seventh. To the seventh interrogatory he saith: There was no 
pavement ihere before the cement sidewalk was laid. 

Kighth. To the eighth interrogatory he saith: This pavement was 
renewed, I understand, in the year 1870; I believe in May, but I do 
not know who did the work. 
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l‘irst. To the first cross-interrogatory he saith: I was first em- 
ployed as a brick hasOol >; Was SO employed about 14 days; Was 
then unemploved forabout a month; I was then engaged by Band- 
mann & Holmann in the month of July, 1869 (one thousand eight 
hundred and sixty-nine), and remained with them to October, 1570; 
I then went into business at Philadelphia with Mr. George H. Welm 
n the manufacturing artificial stone, and was so engaged until 
August. 1873. at which time I left the United States for Ger- 
many. 
SSS Second. To the second cross-interrogatory he saith: I was 

out of work at the time and saw their advertisement in the 

paper cl sIring ad Thali | answered ij and Was emploved by them. 

Third. To the third cross-interrogatory he saith: Yes; I know 
him : became acquainted with him lt) Phil Tphia ; he called LO 
see me just before I started for Germany. 


Fourth. To the fourth cross-lInterrogatory he saith : At the time 


he called to see me I told him I was going to Bremen, Germany. | 
afterwards received a letter from. him in October, 1875. 


Kifth. To the fifth eross Interrogatory he saith: (Owing to a letter 
[ received from Messrs. Van Santvoord & Hauff, attorneys, which 1s 
hereto attached (marked Exhibit A) and also owlng to mv having 
received a notice from the American consul requesting me to come, 


»? 


hereto attached. marked lexhbibit oy B. 


Sixth. To the sixth cross-interrogatory he saith: It is on Bergen- 
wood avenue, Union liill, New Je rsecy. 

Seventh. To the sev nth cross-Interrogat ry he saith : | do not 
know the exact length. It is, I think, about a hundred feet long. 


Kighth. To the eighth ecross-interrogatory he saith: 
four feet wide 

Ninth. To the ninth cross-interrogatory he saitih: Weused a small 
cross-joist about four feet long, two and one-half inches wide, and 


LWO inches thai 


ah ’ i +} : — ; ] a 1th "A , 
Penth lo tie tenth ecross-interrogatory he salth: We removed 
it belore the cemen had set 


Poe ' ] im Bo oie 4 | , i i ' ee . , P ; . 
Kleventh. To the eleventh cross-interrogatory he saith: In about 
we ’ . “s ; 

; ‘ \ » 2 . ; " sa ¢ —_ ] ’ . *% . Re ‘ : 
it al hou aditer the cement is laid the water 1n 1 evaporates and 


hy 
the cement then becomes hardened: that is what I understand by 
r ae 


Twelfth. To the twelfth cross-interrogatory he saith: It would let 
that which was put down afterward join with the first. 

Thirteenth. To the thirteenth cross-interrogatorv he saith: I do 
not know exactly, but I think it took us about three days. It was 


SSSI ourteenth fo the fourte neh eross-iInterrogatory he saith 

We sloped the edge of the a6 nck atic tin talon 

e sioped the edge of the cement back about three 1nches 

and made cuts in the slope with our trowels and then laid the new 

cement on the top of this at the place on the top where the old and 

, : ; i : : 

new cement joined together; we used our floats, and after having 

wet the old cement rub it and the new together. 


t 


ifteenth. To the fifteenth cross-interrogatory he saith: It will 
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Sixteenth. To the sixteenth cross-interrogatory he saith: I do not 
know: the first pavement of this kind ] saw In the United States. 

Seventeenth. To the seventeenth ecross-interrogatory he saith: 
The first I saw was, to the best of my recollection, at Castle Garden, 


: . A : , . } ] . 7 4] , i ’ ' F . — 
New York eitv. in tne tattel part ol the vear 1S69 or the first of IS 70. 
hKiohte nth. o the elohteenth cross-l1nterrogatory he saith Phi 
OnLYV rt Lter [ have had irom His attornevs 1s bye reto attached i re- 


oS , ral . | 1] . . - . . . . . 
celved one trom Mr. sechiiinger, but cannot now proauce It, AS 10 1S 
} } oe 
iOsSt or destroved. 

— rezsy 


i : + . : *.? ' ae . . ’ 
Nineteenth. To the nineteenth ecross-interrogatory he saith: IT was 


.* + : ieee | , , . . . — + ] | . . | ' ae 4] 
miormned Hv my\ partnel iust about the time I was raving the 
s ) 


. : . A : " ’ 7 } 
| hited States for Germany that there had been a ietter reeelved 


ments are usually laid in blocks. 
Twenty-first. To the twenty-first cross-interrogatory he saith: 1] 
think sinee about the spring of 1S70. 
Twenty-second, 
I never used the 
feared 1t would be an infringement on his rights and that he would 


othe twenty-second cross-Interrogatory he saith: 


} | | 
i not do so, dbDeecaAUSse 


2 deal 
ment 
—_ 
—_ 
a 
————— 
- 
~~ 
- 
< 
o 
_ 
— sm 
- 
~ 


— 


hold Me imabie for it. 
fwenty-third. To the twent: : 
or: : 1 7 ]. : ond | ie Yo - “TT: 
| have laid Diock Pave miehts, Pptult not ria Senne Phat AVE = hillinge ] 
} 


f ry. 9 } r 4 | ’ t % } } ] . 
OSU wenty-fourt! lo the twentv-fourth cross-interrogatory 
] j ’ , i» 4 a ; ae ; ; 1 J 
he saith: In the way I laid the pavement no one ever told 
me that I was infringing on Mr. Schillinger’s patent. 


rey " a . | . | 
> ty 5 44 ; + «ur » + + | ey*, +i? , ‘ 7 *<{Y ve 1 vf . Ile 
wentv-fifth. To the twenty-fifth cross-interrogatoryv he saith: 


} } . | } 
was thie labore rand mixed the cement 
rr re , 
Cwentv-seventh. To the twentv-seventh cross-lnterrogatory he 
—_ 1} } } 
saith: I do not recollect that there was a boy there at all 
Pw re 4 . or} +] } t} | , n = ¢}, 2 Co +? ? , cy » ft ’ } F Gn i | 
7% CIU Y ‘ Piluil i y ULE Vf i y ~< ST aa Ui iu - SPOaAUAPT Y Gd aitt) 
| , 
[ laid Loe cement. 
wentv-ninth. To the twenty-ninth cross-interrogatory he saith 


his pavement was 1n one continuous plece, with the exeeption ofa 
wooden gutter about the centre of it. 

Thirti th. ‘To the thirtieth eross-lute rrogatory he saith lam sure 
it was 1n 1S69. 

Thirtv-first. To the thirty-first cross-interrogatory he saith: Yes; 
[saw him just before I came away. He asked me what I knew 
about this Bandmann W Holmann sidewalk : also al what Lime 
laid it. and how mah y pieces it was in [ told niin if Was 11) LS6OY 
[ laid it. and that 1t was al 

Thirty-second. To the thirty-second cross-interrogatory he saith : 
I saw him in New York. I was on the steamer “ Hermann,” just 
before We sailed tor Breme I): he wanted LO know w hie re | Was Solin’. 
I told him to Bremen, Germany. 

Thirty-third. To the thirty-third cross-Interrogatory he saith : [le 


lk OHe plece 
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never asked me to be a witness for him, nor offered me anything if 
[ would testify in his behalt 

Thirty-fourth. To the thirty-fourth cross-interrogatory he saith : 
I have always understood that Mr. Schillinger was the inventor of 


cement pavements laid in the Unite | States,and I know of no other 
person laying them before him in that way. 
JOHN DREHMANN. 
Examination taken, reduced to writing, and by the witness sub- 
seri bed and sworn to this seventh dav of Mav, S74, before— 
~ JOHN M. WILSON, 


( (QLILTILISNLOILC?T. 


So] Cireuit Court of the United States, Southern District of New 
York. In Iequity. 


Joun J. SCHILLINGER 


adgt 


[IernMANN A. GUNTHER and HELENA WULFING. 
Upon lt ading and filing the stipulation and consent hereunto an- 
nexed, signed by Otto Meyer, the solicitor for the above-named de- 


fendants, Hermann A. Gunther and Helena Wulfing, in this action, 
and by J. Van Santvoord, the solicitor for the complainant, John 
"— Gal motion ot Otto Meyer, the said solicitor for the 
defendants, it is here! y ordered that the said action be, and the same 
1S hereby, discontinued as to thi suid defendant. Helena Wulfing, 
without costs to anv of the parties to said action and without preju- 


. Sell 


dice to the remaining parties, complainant or defendant therein, 
and that the pleadings, proceedings, and testimony heretofore had 
and taken in said aetion do stand, and that the said action continue 
and proceed agall st the said llermann A, Guntlhi ras the sole de- 
fendant therein, as lf be Pun against him alone 


(Signed) SAMWL BLATCHEFORD. 
A copy. 


——~. 
—— 
sf 

~ 
— 


KENNETH G. WHITE, Clerk. 
We concur In this order. 
(Signed) J. VAN SANTVOORD, 
( omplt's Sol’r. 
OTTO MEYER. 


7° 


Sol ‘y for dD: f ts. 


YOY) Vy : . ) wil } j v 7 ( , ‘ 
< e Va i ij fi fj sfj ; F fi id i Le eB ‘; Ovi & | 4 pili } ;) (] oe 
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Circuit Court of the United States. Southern Distriet of New York. 


JouN J. SCHILLINGER 
age 


HERMANN A. GUNTHER and Herntena WULFING. 


j 


Whereas the said defendants are charged in the bill of complaint 


ae 
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in this action as doing business under the name or style of Herm. 
A. Gunther & Co.; and whereas the defendants by their answer deny 
that they have ever done business together under that or any other 
name: and whereas both the said defendants have been examined 
as witnesses in said action.,and each has testified that the said Helena 
Wulfing has never bad any interest in the business of the said Gun- 
ther hor been engaged 1D busine ss with him ; and whereas t] eC sald 
action is still pending undetermined in this court and no final 
decree or judement has been rendered therein; and whereas the 
said Helena Wulfing desires tl l as 
against her: Now, therefore, it is hereby stipulated and consented 
that the said action be discontinued as agalnust the said Helena 
W ulfing Without costs to either party and without prejudice to the 
remaining parties in said action, and that the pleadings, proceed- 


= 


nat said action, be discontinue 


Ings, and testimeny heretofore had and taken therein do stand and 
the said action continue and proceed against the said Hermann A. 
Crunther as sole defendant. and that this hon 1O rable court 1s hereby 
I’ quested LO order aceord! 
New York, Aug. 28, 1874. 
Signed) OTTO MEYER. 
| Solr for Def’ts. 
. VAN SANTVOORD. 


Solr hor Compt. 


S92 Herescu Exuipir. (R. E. S.. Ex’r.) 


STATE OF NEW YORK, 

( uty ‘hi nil (ni nty ot N M York. ( : 

John W. Hleesch. of No. Yl Gard lh street, llobok« iP New Jersey, 
being duly SWoOrtd, depos 5 and says that he knows Charl s J Band- 
mann. of the firm of Bandmann «& Co., of the town of Union, Hud- 
son county, New Jersey; that deponent began to work for the firm 
of which said Bandmann was a member about August, 1S69, and 
continued to work for them until about the autumn of IS70: that 
when he first went to work for the said firm the firm was Band- 
mann & Hollmann, and afterwards it was Bandmann, Hollmann & 
Co.,and then it was Bandmann & Co.; that while deponent worked 
for sald firm the sald firm did hot hay any artificial stone pavement, 
so far as deponent- knows, in blocks divided by wooden frames or 
which was lined on the edge with tar paper or straw paper or paste- 
board; that deponent believes he knew all the sidewalks or pave- 
ments laid by said firm in artificial stone during the time he so 
worked for them, and all such pavement was laid, to the best of de- 
ponent’s knowledge, Information, and ‘bel In the ordinary way, 
in one continuous piece, without being laid in frames and without 
being lined along the edges with tar paper or other material for 
making joints for different blocks. 
| L. s. | JOHN W. HEESCH. 


Subse ribed and sworh to before rie this ith December, S71. 
W. HAUFF, 
Notary Public. 
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CoMPLAINANT’S WitLouGubBy Exurpir. January 28th, 1874. R. E. 
S., Ex'r. 


PHILADELPHIA, January loth, 1874. 

J. Van Santvoord, lusq 

D’r Str: In answer to the inquiry made in your letter of the 12th 
inst., just re’d, T have to state that, to the best of my recollection, 
there was no stone pavemen! Wn my varden, in the block bounded 
by Fulton, Jay, Wille Vv, and Lawrence Sts., before my house 
was burned, exc pt the stone pavement or flagging running from 
the gate on Fulton Ay.to the front door. <All the other walks were 


> 


2 
, ; 
enlaen 


rravel. 


[am yours SAML A. WILLOUGHBY. 


} 


SOL. Cireuit Court U. S.. Southern District of New York. In 


loquity. 
JOHN J. ScnreitinGer agt H. A. GuNTHER. 


This cause being on the calendar for October term, 1874, and 


complainant having moved this court for leave to complete his re- 
butting testimony, it is hereby mutually stipulated and agreed as 
follows: That if, on the final hearing herein, on the present proofs, 
the court shall be of the opinion that upon the proofs the defend- 
ant is entitled to a deeree dismissing the bill, but that the eom- 
plainant, by taking further proof to rebut the testimony already 
taken on the par of the defendant to show use or knowledge of 
complainant’s Invention prior to the making by complainant of his 
alleged invention; or further proof as to the time of the making by 
complainant of his alieged invention; or further proof as to the 
action of plastic cement when laid next to other cement; or (in case 
the testimony of George L. Schmidt and Julius Llopke, witnesses for 
defendant, is admitted by the court at the hearing) further proof as 
to the conversations and 


transactions alleged by defendant's wit- 

nesses, George L. Sehmidt and Julius Hopke, with complainant, re- 
lating to his all ced Invention and as to their alleged previous dis- 
covery of said invention, might possibly secure a decision in this suit 
In his favor, then the complainant shall be allowed to take such 
further proof, provided he shall, within ten days after being notified 
of sach opinion by the defendant, notify the defendant of an inten- 
tion to take such further proof, and that the defendant shall have 
the right to take testimony in rebuttal strictly of any such further 
proof on the part of the complainant, and that after the taking of 
such further proof and testimony on both sides the cause shall 
be again heard upon such further proof and testimony, as well as the 
other prools admitted in the cause and the pleadings, as SOON 

SYOo as may be at a subsequent term, and that meanwhile all pro- 


i 


ceedings by the defendant, in case such opinion shall be in 
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favor of a dismissal of the bill, shall be stayed until the second 
hearing. 
November 2, 1874. 
J. VAN SANTVOORD, 
Compl 't’s Sol’r. 
A. BRIESEN, Def’t’s Sol’r. 
New York, Nov. 3; 1874. 
(Signed) EDWARD FITCH, 


Of Counsel for Complainant. 


I think this covers the ground. 
(Signed) S. B. 


SOG Cireult Court of the United States. Southern Distriet of New 


York. In Equity. 
JOHN J. SCHILLINGER ag’t H. A. GUNTHER. 


Upon reading and filing the stipulation hereto annexed, signed by 
Mdward Tritech, of counsel, and J. Van Santvoord, the solicitor, for 
complainant, and Mr. Briesen, the solicitor for defendant, on motion 
of J. Van Santvoord, complainant’s solicitor, it is hereby ordered 
that if on the final hearing herein on the present proofs the court 
shall be of the opinion that upon the proofs the defendant is entitled 
to a decree dismissing the bill, but that the complainant by taking 
further proof to rebut the te stimony already taken Ol) the part of 
the defendant to show use or knowledge of complainant’s Invention 
prior to the making by complainant of his alleged Invention, or 
further proof as to the time of the making by complainant of his 
alleged invention, or further proof as to the action of plastic cement 
when laid next to other cement, or (in case the testimony of ( reorge 
L. Schmidt and Julius Hopke, witnesses for defendant, is admitted 
by the court at the hearing) further proof as to the conversations 
and transactions alleged by defendant’s witnesses, George L. Schmidt 
and Julius Hopke, with complainant, relating to his alleged inven- 
tion, and as to their alleged previous discovery of said invention, 
might possibly secure a decision in) this sult in his favor, then the 
complainant shall be allowed to take such further proof, provided 
he shall within ten-days after being notified of such opinion by the 
defendant notify the defendant of an intention to take such further 
proof, and that the defendant shall have the right to take testimony 
in rebuttal strictly of any such further proof on the part of the 
complainant, and that after the taking of such further proof and 
testimony on both sides the cause shall be again heared upon such 
furthei proof and testimony as well as the other proofs admitted in 
the esuse and the pleadings, as soon as may be at asubsequent term, 
and that meanwhile all proceedings by the defendant in case such 
opinion shall be in favor of dismissal of the bill shall be stayed 
until the second hearing. 


SAMUEL BLATCHFORD. 


(Endorsed :) Filed February 18, 1875. 
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Cireuit Court U.S... Southern Distriet of New York. In Mquity. 


Joun J. ScHILLINGER vs. HL. A. GUNTHER. 


This action is for the infringement of Mr. Schillinger’s reissued 
patent No. 4364, issued to him May 2, 1871, for improvement In 
conercte pavements. The original patent is numbered 105,599 and 
dated July 19, 1S70. 

The action was brought against the present defendant and Helena 
Wulfing, but Upon the joint stipulation of the solicitors for both 
parties an order was made by his honor Judge Blatchford to discon- 
tinue the action as to Helena Wulfing without costs to either party 
and that the same continue against HL. A. Gunther as sole defendant. 

(Complainant's Reeord. pp. LDS. Loo ) 

‘Ahe bill of complaint sets out that Mr. Schillinger, the patentee 
and complainant, granted in December, 1870, an exclusive license 
under the original patent to the Sechillinger Artificial Stone Com- 
pany for the use of said invention for five years In the counties of 
New York and Westchester, New York, and on the Sth of October. 
1872, before this suit was brought, that company transferred and 
surrendered to hin all their rights under the patent and reissue and 
assigned to him all claims and demands and rights of action for 
damages for Infringement which had arisen or accrued to the cam- 


pany. (See Complt's Exhibits IF and G, Compl’t’s Record, pp. 
JIO—D2. ) 
S98 Complainant's patent was sustained in the supreme court 


of the District of Columbia in a suit in equity against the 
Portland Stone Company, decided December 50, 1871. (See Compl't’s 
Exhibit B, pp. 42 to 48 of Compl’t’s Record.) 

The patented improvement Is a conerete pavement laid in a pecu- 
liar manner, as described, in sections, so that each section can be 
taken upand relaid without disturbing the adjoining sections. The 
invention is secured by two claims: 

1. A concrete pavement laid in detached blocks or sections, sub- 
stantially in the manner shown and described. 

2. The arrangement of tar paper or its equivalent between ad- 
joining blocks of concrete, substantially as and for the purpose set 
forth. 

The patent describes that the improved pavement is made by 
laying the plastic Inass on the place or bed where the pavement is 
required, so gs to form separate and independent blocks, tar paper 
or equivalent material being placed along the edge of the first block 
and the plastic composition for the next block being put against the 
tar-paper Joint, and so on, for each successive block or section. 

By his invention the inventor is enabled to make a sectional 
artificial stone pavement, composed on the spot where required, of 
soft or plastic material, the sections or blocks being laid successively 
one after the other from such soft material, but yet isolated and in- 
dependent by reason of the tar paper or equivalent joint along the 
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edges of the several blocks, so that any block throughout the whole 
extent of the pavement can be taken up without disturbing any 
other block. 

If any section or block proves to be defective or is heaved by frost 
or becomes broken it can be taken up and a fresh one laid down 
from similar plastic material in the same manner as before, the iso- 
ssihets Semmes the edges to form the joint being accomplished by 
the tar paper or other equivalent material originally interposed « 
by fresh tar paper. 

The patent itself explains what the inventor means when he 

speaks of an “equivalent” to tar paper between the joints. 
899 He means something to take the place of the tar paper— 

something which will fill up the joints or spaces between the 
separate blocks. Where cheapness is an object and the expense of 
Interposing and leaving tar paper between all the blocks is objected 
to the inventor says the joints (between the blocks) “soon fill up 
with sand or dust,” which “ renders the pavement sufficiently tight 
for many purposes, ” while the blocks, being ws detached from each 
other, can be taken up and relaid, each independent of the adjoin- 
a Nag ange lL. lcm Seeders the blocks 
while forming them had been left interposed in the joints. 

The complainant has introduced his invention largely into use. 

ee ee ee Defendant’s Exhibit No. 9. 

See also A. Faber du Faur’s deposition, answer 26, page 13 of 
Compl’t’s cae on ans. 102, p. 24. 

See also Nicholas Haas’ deposition, answers 14, 20, 21, 22, 31 to 
dd, 06, 07, Compl’t’s Record, pages 50, 31, : 

See Thomas 8S. Green’s deposition, ans. 28, ‘Compl’? s Record, p. 91, 


and ans. 41, p. 95. 
See John W. Heesch’s deposition, ans. 242, p. 116. 
Several instances of the infringement by defendant are proven. 
A. Faber du Faur saw the defendant Gunther “utting down pave- 
ments, the lower part consisting of “concrete blocks with tin-foil 
interposed between the joints. The top dressing was made in smaller 
divisions than the bottom part and formed with open joints, which 
were afterwards filled out with some substance,asphaltum, I believe, 
but I would not swear as to its being asphaltum.” 
(Compl’t’s Record, p. 10, folio 43; see also pp. 10 and 11, folios 44 
to 49.) 
Nicholas Haas testified that Gunther laid artificial stone sidewalk 
for him in 1872. 
(See Compl't’s Reeord, pp. 29 and 30, ans. 2 to S.) 
Mr. Haas says, ans. 4, “It was in November (1872), I believe— 
November or December.” 
900 Ans. 6. “It was made in kind of diamonds, vou know, and 
some square pieces and some tin-foil put between the joints.’ 
Ans. 7. “As soon as one stone was finished the tin-foil was put in 
and another one started.” 
Gunther laid a sectional sidewalk for Dunn in 1871. 
Gunther’s deposition, Def’t’s Record, p. 97, ans. 75, 
Green’s deposition, Compl’t’s Record, p. 95, ans. 61. 
bo—215 
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The Defense. 


The answer of defendant. sets up that the invention was com- 
municated to complainant by one Charles J. Bandmann (Def't’s 


Record. Page 7. folio 14)). but ot thiis he us ot ott red dhy proof, 


Russ’s Patent. 


The defendant also sets up letters patent of the United States to 


one llorace P. Russ, dated Mareh 14. 1S48. No. TWAS 

Russ’s invention consists of an under pave ment or subeonerete 
bed, which is afte rwards to be covered over in the street by the ordi- 
nary stone bloeks. en irked > in his patent, or by the ordinary diieiaas 
flagging D in the sidewalk. 

[le does not contemplate and does not describe an artificial stone 


sidewalk or pavement made ln blocks, but deseribes él foundation or 


bed of concrete which is to be covered over by the ordinary paving 
stone C for the carriage-way and by the ordinary stone flagging D 
for the sidewa 
This conerete foundation bed would be a difficult thing to break 
sts, further, 


uy) for access to sewers, and therefore his invention consi 
: : ; ] , . 
lt) case there Isa sewer or drain running aiongse under the street, 1n 


the sewer a cortinuous leneth of eonecrete 


laying Over the line OT 

. Dae ’ i , , ‘ ' ‘ ho 

bed of Proper Width, and, further, In laving down, at proper distances 
t . 

apart over the line of the sewer, “bars of iron forming crosses e 1, 


i 


with holes in th 


' 


with a ring in the head of each bolt, as shown in figures 4 
90] and 5, and in the larger panels two or more of these sets of 
bars, bolts, and rings may be used, while in the smaller 
panels one will be sufficient. The bolts employed for these purposes 


may be of a small extra length that will find place in the subsoil, 
and a counter-sink in the face of the conerete Is to receive t 
in this wav, on applying power to raise the panel, the ring will lift clear 
of the face without bre akage Or myury tothe conerete. The concrete 
is then to be filled In and consolidate (1, AILEr WHIC | 
out of any panel or section, as may be required, by shears or derricks 
placed above with taekles hooked into the rings ¢ "ie 

lt appears from Russ’s patent— 

lL. That he only contemplates making longitudinal divisions of 


‘onerete When there is astreet sewer under the carl lavge-Wway or under 


ee, : } ; , ] 

ana Unbroken, except that here and there. at one or some selected 
4 . » ¢ 7 i. } . a. ; } : . } . . . = § se ¢ 
polhnts in the tengeth of the sewer, a panel or section Is made fol the 
PUPPOs¢ {) ICACTIITIY LIC St wer. 

‘> s| Lat | : 1) + _ at? ra or ‘ cm | . — _— eae ; 

e). Licit Lie pra tre o> UE CECLIOLS are Mace L\ means {)] ili al iframes 
‘ . = . ’ ee ae ous 1: }: . ce 
linbedde: din the eonerete ana Pro, hdied With a slidine@ rod, which 1S 


— 
- 
— 
= 
a 
— 
a 
~ 
ad 
mod 
-- 
~- 
on 
~ 
~— 
oe 
a 
~ 
wes 


} . . te a - 

qariven imtoo the grouna when kOL Tequire 

which has an eve or ring that lavs in a eoun 
. } . . 

of the panel. 
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Ws — parts of the subeonerete bed which are not over a sewer 
are to be a continuous, snail body or mass, without any 
‘ivi Isions, longitudinal or transverse. 

o. If the street or ideal does not have any drain or sewer un- 
derneath there is not to be anv such subconerete bed. 

6. Phe longitudinal divisions, when any are made, are produced 
by. wood or metal frames d d, thicker at bottom than at +h, 

The sh: ape of the longitudinal frames or pieces d ensures the 
lwealoans Ol the concrete bed. heeause the bottom presents cl broad 
surface to the action of frost, and its wedge shape would inevitably 
lift and break the adjoining edges of concrete. 
(y()0 oS. The subeonecrete bed is covered over by stone bloeks C 

and stone flagging 1). 

The Russ patent does not show a surface sidewalk or pavement 
of cement nor even suggest any such. The invention is for a con- 
cealed foundation for a street or sidewalk made of stone and stone 
flags C and D. 

10. Thereis no evidence that this invention of Russ was ever used 
or put In practice, and it is evident on its face that it 1s impractica- 
ble even as a sub-bed or foundation on account of its expense. 

The defense sets up also the British patent No L2O66, eranted 
April 16, 1849, to one Piron; but that patent is for a construction of 
sheet-iron pipes filled with concrete. 


\lso the British patent No O40, grant din 1854 to one Dupont de 


Cause its sides to 


a" hs - ; , — ' 7 ' : . , 5 ol 
this pale nt is tora new composition ot mastie or cement. which 
5 
. ° 7 
«) : ‘ ‘ ‘4 ‘ he ; } 
cah be used as a coating for dul 


] _ : root 1 ' trav 
Ithas no bearing on the subject in controversy. 


s 
artinclal stone and cement. this patent Is for a COMPOSsItion. 
i 
} > ail a | + } 2 . ‘ . i ; BY ae : ; ; . 
Also the British patent No. 445, granted in 1859 to Fraissinet for 
anew structure of iron, ete Phiis patent Is for an open frame-work 


. . > , . 1’ } } | 
or strueture of lron filied with aspbaite, conerete, ete... and has no 


bearing on this ease. 


] y > > ] 
\ iso thy, RB | =}) patent NO 4ee5 18, v] ‘nted 1) ISOS ae Barnabus 
, ; 
Russ ior Ships, vessels, Datteries O| War, ets Phere are no drawings 
4 ‘ 
| =? } } . 4 cr an 
lt) thus patent and nothing 1s found in the patent bearing on this 


Also British patent No. 1080, granted-in 1861 to John Little. This 
patent Is for a m« tallic frame-work be filled in with various sub- 
stanees. which remain permanently therein, and has no bearing on 
any question In this ease. 


, : ‘ ’ , . ; ‘ } 
Rte snerncange nsw } iso Sere up arecvreqd prior 11se eay ( harles Zz 
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At Gunther’s aflice 


, } - 1a _ 1 "94 » am 5 anes } 
John Nowak. ans. 5.6. and é,.pavge |, Def Ls Reeord, ti stine s that ie 
; 


) e 4 ° ed | 4. Sa . RP ; . 
worked ior Mr. (;unther 1) LS6Y. and made the rst srdewalk [Ol 
; . “ : ' F : ? ? } <a . 
him In Aucust, LS60. in tront of lis othee: that he had the order to 
lay it down in copular sections, different sections; that he used Joists 
; a - ied ; ; Saas 
and filled up between. and when one section was finished he re- 

, Seal ut 1¢ thr f fry at | ' 40) } | if ° t | d 
moved one moist about three feet Turtner ans hnished it: smoothes 


; ; bat . a a 
a of] Witih a trowel the same wav as the frst Oe . he made them 


} = 1} 2 : } Ra = Bt } | iain “i 
evel) and smoothed it al! over, and soon, five seetions right through. 
o 11 ry) — |- | rar lid artiGeatis ‘ ae fnew 
Ans. 3. p. 11. The first work he ever did in artificial stone was fo1 
f =t t | > i ] ‘3 i+) } we thy) 4 ] be pot 1d . oa ak } , t’ | 7h | 
muncner., ana tans ‘. 1% 2a Ois was the first SIGe@walk Ne ever [tald 


of artificial stone. 

It is clear Prom Nowak’s at nosition, as We shall] SCC, that the paVve- 
ment he had laid in 1869 at Mr. Gunther’s office was not like and 
did not contain Mr. Sehillinger’s invention, but that, on the con- 


trary, 1 Was made 1n he old mode ot tJaving cement t| OTING O!} 


, 8 . } ] ’ a } °% 
: +, = ‘ ac lafa I, { etre NIiller lacer ~ 
pavement, Will fh COUSISES., AS Gelendalts Wwithess, JSLILer, Geserlibves 


it, ans. 2S, page 10D of Def’t’s Reeord.1n filline Up - With the piastie 
4 


i 
’ 1} 4 } : 7 } v oe 
cement or concrete Trom the watl to the JOlst so as to lave ah even 
- , \ i | . + " ° | ' . ] } ] 
thickness. AAS Soon as bait S St | remove the lOIsts aNd ao the 
: , : | ] : : , 
Same acvaln f oat { Lil rer the same wav when remove the 
; ] ‘ , » } . | 
lOISts Trom WI! re thie S¢ i) was. by nmoatng | mean the Tlh- 
a/ > 
. ‘ ; ? 
ishing It WIE Ll \\ tne on IS set or partly set and tlie 
othe ‘ I l)} cil) | a ©, i 1} i] | finish phat Space. 
, , , , 1 , ) | ) ? > ] 
‘al a | {> Band i a Liis\V\ i \) Palo 2 Det { =) Ri Ord 
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y ; we ' e949 . Le ‘ om say 
Nowak SAVS., aNS. «0, Vel ts Reeord. }). 21. As IOlLlIoOws 
¢ myc) V7 " j ‘ — : - me . 
~~ 409 AY Do I understand you that in laying that pavement a 
‘ ‘ ¥? } ' >11 } , ) ° ° 
Mr. Gunther's othice, when vou had filled up to the level of the Joist 
9 | cr hy riertl . ‘es ? rol ti a Pe oy | } } +] 
cl ONY Its WHOL i MFLID, VOU Fel ved th ‘1OIst about tC! 
’ } ] } } { } } : ; : . 
on and then laid adownh tresh cement, beginning at the place wher 
aed } ] | ] .- , } - re 
the joist had laid before and working out towards the ljolst again? 
: ’ si +) 9 
Do | understand vou aright 


904 A. IT used only one joist on the second section, because 


the first seetion was just hard enough to straighten off and 

level the second section. You understand me aright.’ 
“74 X\ Q. And so vou kept on laying down the cement, every 
time removing the joist for the whole length of the piece of floor 


you were laying about three feet away, and again working up to 
the joist until the floor or pavement was finished. Was that the way 


vou did it 


+) 


“To X\ Q. You say in answer 7, ‘I made them even and smoothed 
} explain how Vou smoothed if all over.” 

“A. I took my trowel and finished the top off in one piece, be- 
cause T had the order to do so.” 
“68 X Q. Pave 124, dett’s record (Nowak reealled). When that 
sidewalk or pavement in the front yard in front of Mr. Gunther's 


| 


ied 
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office was all down did it not form a continuous pavement in one 


+) 9 
t+ y ; a . ] 1 ,* . . 7 . ’ ‘ ; C . a 
A. Yes, sir; it looked like one piece the day it was finished. 
“< f { } , wn es ae eS ee 1} 
69 (). And the places where the hOIstS had been Were all COV- 
ered by cement, SO that thie whole pavellle nt iooke | ke one prec 
Was that so? 


Fa a , : 1] on 22% ; 
A. Yes, Sir; | smoothed it all OT ilKe one piece 


Mr. Gunther himself shows that his pavement in Soth street was 
laid in the old mode. See his answer 16. p. od, Def’t’s Reeord. 

Gunther says, p. 39, as follows 

* 20 When did you first observe the joist between the sections 


of that pavement Ih Sbth street ! 
, — 
A. After the econerete of which tne sections were mad I) Ld take a 


] we ae = ] . } . ' } ein ] De ait : 

i shrinkage, which was about a week from the day when it 
? 

was bedded down 

26 Q. (p. 40). State whether or not you then (when he put mon- 


uments on it) found the Joists to be open along the entire length of 


as . . - 
GIVISION between the sections 


| t | | tl 
Defendant’s witness. Drever. testifies that he had examined the 
, > J 
+ a + 
Gunther pavement and found Joints in there (Def't's Kecord, page 
wi ? l/ TR } ») 1? | } i 
oa é aiis i | SAG QOIl ¢ OSS-CAa Pidi«l Pil it ls ae ae 


os +) ’ \V , '% . ¢ ss?) . 4 | e\< , “a vet a + a Ir "47 ? ’ .- 
20 X (J. Were you present when that pavement at Mr. Gunther's 


} . +, ] + + } — 
Olice 10 SOth street was ialad 


| L 4 
ag 
A. No. 
21 \ Q. From your knowledge and experience in laying artifi- 
. | } } 
ela) stone pavement Or Plastic pave ment are you able tO JuaVve Irom 
) 


the appearance Of the pavement al Mr. Gunther's office at the time 


| . , : " 
‘ 4 io ‘ + ; . + t¢ 
\ Lilllik VN wR baiidl if ere Vai \ i} j Vi 1 te CPiit }) v4 ean I 
~ . 

~ 34 ' . . + . , ¢ | 
LJ X (J. \ ul Sal \ that ii VOUT Lvl le] { itt Dpavel i ' I cli \ [ 

' .) 1 ' {] 
Gunther's ofthe must have been Hnished Of ln one « mtimUuodUsS ple ( 


' } : “1. ] 
’ ’ } ‘ va. ’ ’ 59) ? . , 6} ’ ik Wale’ y , » +o yy . } . | ss 
How do you account, then, for the appearance therein Irom the Dbulid 
. t 


- ‘en PEs a Dis die ai :, 
Ig to the sidewalk of the things vou 


| he words * must liave been finished ff in one continuous piece 
. , ° ? | é< : } : . ; , r . . 
erased rom the question, and the words Was [ald 1n that Way that lt 
: , ‘ ss ' } ‘ I. > 
wll He one piece aiter SL DSLILU LE perore answer. Sep Def LS Rec- 


ord, Dp. 129.) 


- “° , ii 
“y]] } tf | + | } a + | ' ’ " 
that It W1li De One pPlece aitel Jo the Its, aS VOU Call LNelI, COTM! 


from the shrinking of the eement?” 


‘+ ‘] a9 1. - : , 
A. Shrinkage opens the Joints. 
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32 X Q. When this pavement was finished it presented the ap- 
pe ATAalhce of one piece, in) VOur judgme Tt. W: as th; “it so?” 

“A. No; it never was one piece.” 

‘33 X (). Have you not tes tified here to- lay ‘T think it (referring 
to that pavement at Mr. Gunther's office) was laid iu that way that 
it will be one piece after?” | 


‘A. ¥ea.” 


QO) *34A4Q. You say In answer 29,‘ The man that lay that 
pavement expects that it will be binding on the piece that he 
laid before. Why do vou judgeso? Please hear the examiner read 


question and answer 29 before you answer.’ 
at ae CX pecl that the Lop Was smoothed all over, so as to show no 
35 XQ. Why do you think that was so? Give your reasons.” 
AL The joint on the Lop Is not so exactly straight as further 
down pelow.” 

o6 X (. Ilow do you know that? 

\. There was a place broken up, and I saw it there.” 

Ll XQ. You say in answer 35, referring to the pavement at Mr. 
Guuther’s office, ‘the joint on the top is not so exactly straight as 
further down below. Why is that so that the joint on the top is 
Hot so ¢ xactly straight?’ 

The top is smooth all over, and at first there was no joint on 
trie =a Adbereands the joint below gets further open and breaks 


Live litt] hatas on thre O} 
et} : (). (page 131). You say that, in your opinion, the pavement 
In fron f Mr. Gunther’s office in 86th street was smoothed over on 
the in BG What thickness do you think it was smoothed over ?’ 
‘A. T couldn't tell exactly. I think it was a quarter or one-eighth 


of an inch.” 

“Oo XQ. (p. 153). Suppose in laying a pavement or a cellar floor 
where it was desired to form all of one piece the workmen ene 
fail to break up or roughen the edges where the ~~ were as the 
work ale d, would not such pavement or floor be likely to crack 
open along the line where the joists had been and would not that 
line be the weakest part of the pavement or floor’ 


‘A. Yes.” 


Complainant's witnesses, Weiher, Tyndale, and Green, have testi- 
fied as to the Nowak pavement, 

Mr. Weiher (page 54, Compl’t’s Record) is a builder, and lives at 
le. 95d street. He testifie S (ais. ) to ‘: Pp. 5D) that he Saw that ea 
ment after it was laid: that it was in one piece. 

That he saw it in win and it appeared broken down and cracke d 


different directions and patched up in different places. Ans. 
8—13. 
907 The witness Says, ans. 114, }). 65, that he had, as requested, 


looked at that pavement again and found some cement scat- 

tered on be of it. He dusted off the cement and found the cracks 
under the dust or cement 

On boon » OS, ans. 118, Mr. Weiher describes the cracks in the pave- 
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ment running from the fence to the office as being long cracks, 
crooked. 

Dr. Tyndale, p. 77, examined the Nowak pavement, and found it 
to be cracked in different directions, some from north to south and 
others from west to east. Hesaw nine cracks taking both directions. 
In ans. 5 he specifies them, and states that some of them running 
north and south form “islands.” Ans. 85, p. 87. The cracks that run 
northerly and southerly are crooked. 

Thomas 8. Green, a policeman, Compl’t’s Record, p. 88, states that 
In 1869 his beat included the south side of 86th street, and in sum- 
mer extended from 79th to 94th streets, from 3d to 4th avenues. 

[n ans. 0 Mr. Green describes the Nowak pavement which he saw 
in process of construction, having been sent to Gunther’s by Sergeant 
brooks after cement. 

“Ans. 9. There were no divisions. It was perfectly smooth.” 

‘Ans. 10. ‘There were no marks or lines or joints in 1t.” 

“Ans. 11. He saw it after the fence was taken away, about ten days 
afterwards.” 

“Ans. 12, 13. It was a nice smooth sidewalk, but as the cold 
weather came on I noticed some cracks, and remarked to Policeman 
Coogan that I thought it would not stand the frost, for | saw it com- 
mencing LO erack.” | 
“Ans. lo. The larger cracks extended from 


he sidewalk towards 
the office; there are smaller ones branchin 


cy 
_ 


QOS (Mit Holma j Side if al f 


7 


The next instance of alleged prior use set up by defendant is a 
sidewalk at Holman’s house, Bergenwood avenue, New Jersey. 

Def’t’s witness Bandman testifies (Def’t’s Record, p. 45, ans. 5, 6) 
“that a sidewalk was laid on Bergenwood avenue, New Jersey, In 
1869; so far as I ean recollect, it was laid first in one continuous 
piece by my partner (Mr. Holman), and then I laid it over in the 
fall in sections. I have no memoranda with meas to the time. I 
ean find out by my books.” 


“7. Will vou please ascertain the time from your books, and 
report the result of your Investigation at the next meeting of this 
examination ?’ 

“A. Yes, sir; certainly.” 

“13 Q. Did you ascertain the time when you laid that pavement 
in front of Mr. Holman’s house in Bergenwood avenue, town of 
Union, New Jersey ?”’ 

“A. I did ascertain. The first time that pavement was laid | 
eannot find in the books, because there was no charge made for it 
to Mr. Holman. ‘The second time was on the 25th or 26th of June, 
1870.” 

“14 Q. From what do you know that it was on the 25th or 26th 
of June, 1870?” 

“A. Beeause I took the workman from there to Baltasar’s house 
to lay acellar floor, and finished that floor on the Ist of July, as 
charged in my books.” 


Sa Taye ee RINE Po oe a ak aR 


Pee stip Ri Ae, el ak, Se Seen es 


~ 


920 J. BD. HURLBUT Vs. JOHN J. SCAlILLINGER. ET AL., &C. 


Defendant’s witness Bandman is asked about an athdavit, Def’t’s 
Mxhibit 10, which he made in the suit of Schillinger vs. The Port- 
land Stone Co., and he explains on p. 52,55, Def’t’s Record, ans. 53: 
“T will explain the whole matter about this affidavit. On the morn- 
Ing this affidavit was made I received a draft of 1t from Washing- 
ton, with the request to send it back sloned by cl justice of the peace 
or a notary, the same day, Jointly with an affidavit of Mr. Seyfang. 
[I went before the justice of the peace, John Reinhardt, and signed 
that, without consulting my books or any memorandum, in the city 
where my business was. After coming to the city and looking over 
our books I found [ had made several mistakes, and I wrote to Mr. 
Clephane that such was the fact. There were no blocks in said 
pavement at that time, not being marked as blocks.” 

4 (). What do you mean by ‘hot being marked as blocks,’ in 
your last answer?” 

GO “A. The sidewalk. in 1869, was laid in one continuous 
piece, Without showing any divisions on the surface.” 

“55 Q. Were you present when it was being laid? I mean the 
sidewalk Ol) Bergen wood avenue.” 

“A. Yes, sir.” 

“56 Q. Did you inspect it after it was completed ?” 

“A. Yes, sir.” 

“57 Q. And you positively swear that you could detect no divis- 
ions on the surface of such pavement after 1t was completed ?” 

“A. To the best of my recollection now I can swear to it.” 


[In ans. 71, page 55, Mr. Bandman gives the substance of his letter 
of correction to Mr. Clephane, and he states that he wrote it the day 
after the affidavit was sent, and that Clephane was president of a 
pavement company in Washington in which the witness was inter- 
ested; that Clephane sent him a draft of the affidavit, ans. 72 to 7 

What Bandman really did to the old Holman pavement in June 
25th to sOth, 1570, appears from his answers 18, 19, p. 47; ans. 82, 
p.o7; ans. 07 to U9, p. 61, where he states that he only put on the 
continuous pavement a new top surface, an inch or so thick, and 
divided it into squares. 

It appears, therefore, from Bandmann’s testimony that the ITol- 
man sidewalk was repaired in this manner in the latter part of 
June—25th to 30th—1870. 

After defendant’s witness, Bandmann, had thus testified that the 
Holman sidewalk was laid in October, 1869, in one continuous 
piece, the defendant called Gottlieb Sey fang, Det ’t’s Reeord., }). 65, 
who tried to swear that that sidewalk was laid the second time in 
October, 1869. 

In answer 10, p. 64, he states how it was laid in October, 1869, 
and his description shows it was laid in the old mode, joists being 
laid down to work up to and the space filled in with fresh cement 
next to the part first laid. He says: “ We put nothing in the joints 
between the flags.” 

Ans. 25, p. 66. “ Bandmann gave the orders the second time.” 


Ans. 40, 41. “ Drehmann was the mason who laid the sidewalk.” 


cy 
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Bandmann, ans. 78 to 81, p. 57, Def’t’s Record, does not recollect 
who laid the sidewalk at Holman’s house in October, 1869, but 
thinks Seyfang worked at it, and that Heesch worked for Bandman 
In 1869. 

Defendant’s witness, Hopke, Def't’s Record, p. 222, ans. 84 to 90, 
says the Holman pavement was laid in one piece; that he worked 
for Bandmann & Co. in 1869, up to October, ans. 52, p. 217; and 

that Drehmann was their foreman, ans. 53. 
910 The complainant called Mr. Heesch to testify as to the 
sidewalks laid for Bandmann & Holman, Compl’t’s Record, p. 
96. He worked for them from August, 1869, to September or Octo- 


ber, 1870, ans. 9.) Drehmann, Heesch, Seifert (meaning, probably, 


Seyfang), and a boy named Bruggeman laid Holman’s sidewalk in 
October, 1869, ans. 12. 

[t was all laid in one piece, ans. 17 to 21. 

Complainant sent to Germany and took the testimony of Mr. 
Drehmann there by commission, Compl’t’s Record, p). 14S. 

Mr. Drehmann testifies, p. 154, ans. 3 and 4, that he was in the 
U.S. and worked for Bandmann & Holmann from July, 1869, to 
October, 1870. | 

Ans. 5,6. “That he laid down a cement pavement in front of 
Holmann’s house in October, 1869. The work was done by him- 
self, Heesch, and another laborer, whose name he does not recollect. 
It was made of one continuous piece.” 

Ans. 16, 17. “ The first cement sidewalk laid in blocks he ever 
saw was at Castle Garden, in the latter part of 1869 or the Ist of 
1870,” and, ans. 54, “that he knew of no other person laying such 
pavement before Mr. Schillinger in that way.” 


The Yerks Pavement. 


The next instance of alleged prior use is the Yerks pavement In 
the Willoughby garden, to prove which the defense produced Mr. 
Yerks, Def’t’s Record, p. 154, who swears that he laid a garden walk 
of cement in blocks in the grounds of the Willoughby mansion, 
Brooklyn, between 1849 and 1852, and that it reached from the 
house to the water-closet, ans. 11 to 14, pages l5o, 136. 

That he used strips of wood between the joints of cement, ans. 15; 
but in answers 23 to 30 he says he used only five or six strips in the 
whole pavement, because he had not wood enough to put between 
all, and that there was nothing between the blocks where no wood 
was interposed. 

In ans. 31 to 34 he says he saw the pavement about two or three 

years afterwards and repaired it. 
91i Ans. 41 to 47, he says also that there was another similar 
cement block walk in the same grounds laid by one Duval 
that fall or the next spring. 

In ans. 35, p. 139; ans. 117, p. 149; ans. 164, p. 155; ans. 199, p. 
161, he says he did this work for Charles A. Denike. 

In ans. 136, p. 151, he says that where he did not leave strips of 
wood he laid the fresh cement directly against the part of the walk 
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where the last strip was taken from—that Is to say, directly against 


the edge of the cement already laid, and, ans. 170, p. 1o6; ans. 270, 
}). 172, i ie parre d the walk in the same manner, so that the fresh 


cement came in contact with the edges of the old parts of the walk, 
and, ans. 175, }). lof. he Says he don't a w hie ther he repaired 
wous piece or 


the walk so that the vacant space formed one continu 
whether he used “ wood or a piece 2 tin, or something to that 
effect.” 

The witness, Yerks, seems to have dr; iwn on his imagination in 
his history of the Willoughby side valk, r he is contradict He by 
Mr. Willoughby himself, Mr. Scion: “ean Mr. Willoughby’s 
son-in-law, and by Mr. Benjamin Bal 

Mr. Baldwin, Compl’t’s Record, p. 121, ans. 5,5, says he knew the 
Willoughby mansion: it was burnt one Sth of July, twenty-five or 
thirty vears ago. 

An¢#7 to 11. He knew the premises and never knew any cement 
walk there. 

Ans. 15. Edwards Pierrepont lived in the house at the time it was 
burned down. 

Samuel A. Willoughby, p. 135, the proprietor of the Willoughby 
mansion, referred t by) hates ans. 4, thatall the walks in the 
rear of the house were gravel. 

Ans. 9. There were two circular walks from the front gate to the 
two front doors flagged with silver stone; all the other walks on his 
prem ls S were of oravel, 

Ans. X 16 to 19. He thinks it is not possible any cement walk 
could have been laid LO the privy without his knowledge, and Says 
that there was never any cement walks put down on any part of his 
premises. 
P. 139. The house was burned down July 5th, 1852. 

J12 Mr. Pierrepont’s testimony is found on p. 141 of Compl’t’s 
Reeord. 

Ans. 5. He knew the Willoughby premises as early as 1855. He 
lived on the premises and had sole charge of them between the last 
part of 1849 and the time of the burning of the hougein July, 1852. 
Ife resided on the premises during the whole of that period and 
knew about the walks and premises, and had entire charge of the 
same, 

Ans. 4. His best recollection is that there was no cement walk 
laid there during that time, and nothing was laid or done upon the 
premises during that time—1849 to 1852—which witness did not 
personally see. 

Ans. 9. Has 1 no recollection of any person of the name of- Yerks 
laying or repairing any walk in the premises during that time. 

Ans. 15, 16. Ne ver knew or heard of Charles A. Denike. Thomas 

Denike did all the work for me. 

Ans. X 19. I have no recollection of any cement walk upon the 
place. 

Ans. X 20. I cannot recall the slightest memory of ever having 
seen a cement walk upon the place. | 
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It appears, therefore, from the testimony— 

Ist. That the Nowak pavement was not made in separate blocks 

the manner praca in complainant's patent, but in one piece 
acco rding to the old method, and that the cracks (called joints by 
the defense) were the result of shrinkage and frost, and ‘that said 
cracks extended not only in the direction in which the joists were 
laid, but also transversely. 

2d. That the Holman sidewalk was laid in one continuous piece 
1h) October. LS6Y. and was, according LO Ban dim: Unt, rep ured 1 1 IS7O, 
between the 25th and 30th of June, when a Lop sacdiocasiaa an 
Inch or an inch anda half thick was laid over 
Bandmann deseribes. 

od. That the supposed Yerks pavement, alleged by Yerks to have 
been laid by him in the Willoughby premises between 1549 and 
1S52, never had any existence. 


it in the manner 


The hollowness of the pretense that the defendant himself made 

this invention in laying his office amend is the more ap- 

913 parent when we consider that that na the first cement pave- 
ment Nowak laid (Nowak ans. 3, 9, Def’t’s Record, p. 11 
Gunther ans. 60, p. 95); that it was begun and niche’ In Gunther's 

absence (Nowak ans. 67 to 72, p. 21); that it was laid according LO 


the old method, a joist being used to level up to, and the plastic 


cement thrown in so as to fill the whole space between the part al- 
ready laid and the side of the joist, and that it was one continuous 
piece when finished, as Nowak and Green and Dreyer state. It was 
alsu the first pavement of cement ¢ munther « ver made, Gunther’s ans. 
60, p. Yo. 

The second cement pavement laid by the defendant was at Dunn’s 

Ate tory in 1870 (Gunther ans. 70,71, Def’t’s Record, p.96). This was 
co of one continuous piece (Green ans. 45 to 47, Compl’t’s Record, 
p. 93; Weiher ans. 15 to 22, p. 00) 

The third was at the | atholic Protectory, Westchester (Gunther's 
ans. 87 to SO, Def’t’s Reeord., }). 9S), and he says, ans. 89, that he 


. 


don't re ecolleet that he laid any other in S70 besides that a t Du nn’s 
and that at the protectory Thi latter was of one continuous piece 
also. Nowak ans. 109 to 112. Def ’t’s Reeord., Pp. Zi 


a a | + Py . 7 . . 
Che defendant Gunther. more than a vear ufter complainant's pat- 
ent was issued, obtained a patent Def t's Ex. 13) on the 24th October, 


} ry? } \ } Soeblilline ’ mnventior oo refino 
provetInenh (Jil . i Clit ilTy aoe I ‘'Sinvention, consisting 
i « 
on - 4 1) . : 
s,s itis . “yf ’ ae 
of artificial stones separated bya filling of yum ol material ca- 


pable of being hardened and eer vied a he had considered him- 
self to be the inventor of Mr. Schillit s pavement he would have 
claimed the invention and asked an interference. He did not mak 
any such claim, but took a subsidiary and later patent for an im- 
provement which rests upon the basis of Mr. Schillinger’s antecedent 
Invention. 

The same remark applies to the Heesch & Hopke patent of Feb- 
ruary, 1872 (Heesch ans. 5 to 6, Compl’t’s Reed p. 96; ans. 32, D 
99- ans. S87 to 94, p! 103), of which Heesech savs that he and Hopke 
wanted to use metal instead of tar paper. They made a piece of 
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brass with a lip on it to come over the edge of the blocks, called a 
corner protecter, and got a patent for It. 

914 Mr. Drehman testifies, Compl’t’s Record, p. 157, ans. 04, that 
he always understood that Mr. Schillinger was the inventor 

of cement pavement laid in blocks, and that he knew of no other 

person laying them before him in that way. 

Mr. Schillinger obtained his original patent July 19th, 1870, and 
the specification thereof was signed by him June 15th, 1870, as ap- 
pears by the certified COpPy thereof, put In evidence by defendant 
Def’t’s Ex. No. 1 (page 12 of Def’t’s Record), which date is about 
half a month prior to the date fixed by Mr. Bandmann for the re- 
pairs of the Holman pavement, Bandmann’s ans. 15, 14, p. 46 of 
Def’t’s Record, and ans. 90, p. 60. But Bandmann_ swears the 
divisions extended down only from an inch to an ineh and a half, 
and that, to his best knowledge, under most of the blocks is a stratum 
of cement and sand, ans. 97, 98. 99, Def’t’s Reeord, )). 61: also 82, 
p. o7, and in ans. 18, 19, p. 47, he swears they took up the upper 
surface of the cement pavement of about an inch and relaid it again 
to the same thickness 

If any of the divisions did through to the natural soil 1t was 
evidently an accident, for en was evidently no antecedent inten- 
tion to lay anything but a new top surface upon the old cement 
pavement; the new top surface was laid directly upon and incor- 
porated with the old and continuous pavement, such top surface 
being about an inch to an inch and a half in thickness, and laid off 
In squares by ich were, after the top had _ set, lifted out, 
tearing the edges so that they had to be “ finished with a little new 
cement.” That LO}) Suriace Is a different thing from complainant’s 
invention, because it is only a divided top coating or dressing laid 
upon a continuous pavement, and it would be just as well to have 
marked off the new surface into divisions as to have eut through 
to the old cement, since in either ease the foundation cement pave- 
ment would still be one continuous piece. 
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915 United States Cireuit Court: Southern District of New York. 
In liquity. 


JOHN J. SHILLINGER vs. HerMaAann A. GUNTHER. 


Please take notice that, under the order entered in the above cause 
on or about the 14th day of January, 1879, I shall, at my office, No. 
41 Park Row, New York city, on the 3d dav of March, 1879, at 10 
o clock a. m., before John A. Shields. Esq., examiner, proceed fo take 
the testimony of John J. Schillinger and other witnesses. The ex- 
amination oo continue from day to day until completed. You are 
invit ted LO al nd ¢ Cross-eXamine. ) 

ecg Xe., J. VAN SANTVOORD, 
( ompl t's Solicitor. 

New York, February 28th, 1879 


To A. VY. Briesen., lUsq., def’t’s solicitor. 
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“ rvice of notice. of which thre above 1s a CO}? Vv. 1S he reby admitte d 
this 2Sth day of February, 1879. 
A. V. BRIESEN, 


DD) j ts Nolicitor. 


916 [Tnited States Cireuit Court. Southern District of New York. 
In Equity. 


JOHN J. SCHILLINGER vs. HERMANN A. GUNTHER. 


Testimony taken on the pi “4 of complainant under the order entered 
herein January 14, 1879, before John A. Shields, Esq., examiner. 


NEW YORK. Marcel od. LS7 .F 
Present: J. Van Santvoord, Esq., and Edward Fitch, Esq., 
counsel for complainant, and A. V. Briesen, Esq., of counsel for de- 
fendant. 


JOHN tS SCHILLINGER, the complainant, ealled and duly sworn, de- 
poses and says: 

(). 1. What is your name, age, residence, and occupation ? 
A. John J. Schillinger; Tam 48 years of age; I reside at 420 East 


99] street. New York citv. and I am a manufacturer of artificial 


stone. 


O17 @.3. And are you the patentee named in letters patent 
~ ’ ‘ , : ? 
VU, and reissue letters patent 


; ' : 
(). 4. State whether you made any experiments prior to the taking 
of the reissue of vour letters patent and whether or no your applhi- 
_ ] ] ] 
cation for a.relissue was the result of such experiments 
Obj. to as leading, and notice is given that at the hearing a motion 


si ons by .7 yt] ls over , ia . etm 
will be made to strike out all leading questions to which OvyJeCtION 


is raised and the answers the reto. 


A. I did make ‘experiments and the reissue was the result of such 
experiments. 

(). >). State generally vhat experiments Vv 

A. In the summer of 1870 and in the fall of the same year I laid 
a conerete floor f for J: acol ) Rupp rt. ‘This Was a floor 1 Lhe St cond 
story of his brewery. That floor was laid in one continuous piece, 
but after the floor was laid I observed that where the Joists or strips 
of wood had been eid some opening joints appeared. ‘This was not 


~ 


in all places, but in SOULE of them. In thre same year I have laid 
specimen of concrete in front of the office of the engineers in the 
Vanderbilt de “pot in 42d street, which has been —" to pleces. 
After | ha d obse rved this have made ad plece in 1 iV shop with the 
same cement as was used in the Vanderbilt depot, which has shown 
afterwards an opening where one block has been laid against the 
other. 
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9158 Q. 6. Referring tothe piece laid in front of the engineer’s 
office at the Vanderbilt depot, state how and in what manner 
it cracked to pieces 


A. The pi ce Was about SIX by twelve feet and a deep erack In frac- 


' ' 
LIONS Irregularly 
XJ. ‘ Llow Was that piece oO} pavement laid : 
A, lt Was laid 11} one continuous piece. 


(). 8. State whether you made other experiments prior to your 
application for a reissue patent. 


| 
; . ° } 
(). 9. From those experiments which you made as stated what 
conclusion, if any, did you arrive at in regard to the necessity of in- 


~ 
— 


' re re 
Lerposing anything between the sections while in $1 
i e i 


oe 


1e Process ot 


formation ? 

Obj. toasimmatertal,as1it appears that the experiments were made 
after the date of the or patent and anything flowing therefrom 
hot complainant's Invention embodied in his original patent. 

A. I come to the eorelusion that cement would shrink In setting. 

(). 10. With what result ? 

A. By my own experiments 

(Q). 11. With what result in respect to the formation of Joints be- 
tween the sections ? : ‘ 
HY The same objection as to Q. 9. 

A. The question is not clear to me. 

(). 12. State whether or no, as the result of the shrinkage of the 
cement, you concluded that there would be an open joint between 


the sections. 


en) 


Obj. to on the same groun 


sas questions 4 and 9, and also as not 
calling for the actual result, but merely for a conclusion or opinion, 


— 


which is immateria 
A. This question is not clear to me; I ean’t understand it. 

(). 13. In your answer to question 9 you say, “I came to the con- 
clusion that cement would shrink in setting.” State whether there 
| In consequence of the shrinking of the cement 


In setting ; and, if so, at what point or place in the pavement. 
Ob). to on the same grounds as questions 4 and 9. 


A. If cement shrinks there will be an opening somewhere, and 
the opening generally appears where a joist has been laid—if the 
cement does shrink—but good cement won't shrink. 

Q). 14. What was the character and quality of the cement which 
you used in the experiments which you have mentioned ? 

A. It was a ferior cement, which fact I did not know when I 

made the experiments. 
JZ0 Q). lo. Did you 
and. if so. what did vot 


} . : . ° . : . ; 
A. | made an application for a reissue. 


} } ’ io. 
act upon the resuits ol those experiments 
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Counsel for compl’t, Mr. Fitch, being called. off, the further ex- 

ainination of witness, at his and Mr. Van Santvoord’s request, ad- 
journed to Tuesday, March 4, at 10 o’cloeck a. m. 


New York, March 4th, 1ST79—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Examination of Joun J. SCHILLINGER resumed by Mr. Fircn: 
(). 16. In your last answer you say that you made application for 
a reissue; through whom did you make that applheation ? 
A. Messrs. Van Santvoord & Haulf, patent solicitors. 
(. 17. Which one of the firm did you consult with and give in- 
structions to about the reissue ? 


Obj. to as immaterial and as not within the issue. 


A. Mr. Hanuff. 
Q. 1S. At what time had you information that your patent was 
being infringed ? 


The same objection. 


JZ] A. Yes, sir. 

Q. 19. At the time you made your application for the re- 
issue did you or not understand that the new matter inserted in the 
reissue asked for was within your Invention ? 


Ob). to as leading. The Same notice is gviven As LO question 4. 


} 


A. I consulted with Mr. Hauff about st, and I did not consider 
that was any new matter. [ considered it as ny Invention, or at 
least as a part of my inventton. The principal part of my inven- 
tio was to form a block pavement ora sectional pavement on thie 
ground, on the surface—I mean to say where the sectional blocks 
manufactured on the spot does remain, with the only difference that 
the old mode of laying sectional pavements was to make them in 
moulds and lay them down after they became hard, like a brick 
pavement, and it was also so understood by Mr. Hautf, and the ap- 
plication was made In good faith by me. 


So much of the answer as describes the alleged invention is ob- 
jected to by counsel for def ’t On the ground that the patent is the 
only evidence on that point. 


(). 20. Did you afterwards and on or about February 27, 1875, 


and I consented to it, as I found by experiment that it was 
. 


impracticable to construct a sectional pavement without inte rposing 
something where a joint ought to be formed. 


make a disclaimer of a portion of the description In your reissued | 
patent? ' 
A. I did. . 
\. 21. How came you to make this disclaimer ? ; 

922 A. This disclaimer was proposed to me by my counsel, 
' 
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Pe 


(). 22. About how long before the disclaimer was filed was it that 
your counsel proposed to you the disclaimer ? 

A. I don’t think it was over three days. I think they made the 
application for it Immediately after they had My consent to. 

(). 28. Before your counsel proposed to you the disclaimer, what 
knowledge or information, if any, had you about the right to make 


, 


a disclaimer * 
Ob). to as Incompetent. 


A. I did not know that there was anything wrong in my reissue, 
and [I did not know anything about patent law, and I never heard 
the word disclaimer before it was suggested to me by my counsel. 
IT could not understand at first what they meant by disclaimer. After 
an explanation of my counsel what it meant I consented to it, as I 
wassatisfied by practical experience that it wasn’t possible to form 
a salable or such pavement which would be accepted by any en- 
gineer without interposing something—I mean to say, instead of 
possible, impracticable. 

(Q). 24. When or at what time did you become satisfied by practi- 

cable experience, as stated in your last answer ? 
929 A. In 1874 I contracted a pavement with the Government 

to be laid on the Capitol ground, in Washington, D.C. The 
contract was awarded to me by Mr. Olmstead, and the work was 
done under the supervision of Mr. Redford. Mr. Olmstead wanted 
me to lay in the fall of 1874 a specimen under the same contract. 
They wanted me to make as close and neat joint on that pavement 
as possible. I laid aspecimen of about 2,000 or 5,000 sq. feet where 
each alternative block was left out, and then afterwards filled in of: 
different color, and when these blocks were so formed and smoothed 
off on the top I washed away the spillings which run over from the 
new to the old or first-formed block with a sponge; after completed 
the joints or where two blocks joining each other did look, or made 
an appearance like two pieces of wood of different color has been 
clued together the way cabinet-makers does, but this pavement | 
had to take up again. It was not accepted by the engineer, and | 
myself was satisfied that I had to take it up,on the ground that the 
pavement was badly cracked, and when the joints had opened or 
eracked the line of such erack was crooked and irregular, and when 
[ broke Up the pavement [ found that some of the blocks only could 
be taken up without breaking the same, and that nine-tenths of the 
pavement had made adhesions on the linesand broke irregular, and 


‘ 


a longitudinal crack had crossed on section of blocks across the 


joints all the way through the length of the whole pavenient. 


Q. 25. About what time, with reference to the filing of the dis- 
claimer, did vou take up that pavement? 
924 A. I did not take up the pavement in the fall. I let it lay 
until I could commence the new pavement next year, but in 
about the month of January, 1875, I was certain by inspecting the 
pavement that it was imperfect, and then I made up my mind 
never to lay any pavement again without interposing something. 


. 
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Counsel for def’t objects to the answer as not at all responsive to 
the question and as pr ye red, and gives notice that he will move 
to have it struck out of the record on that 


ground. 


(). 26. State, if vou can, the date when you took up that pavement. 
A. It was in the commencement in the season of 1875, in April. 


Cross-examined by A. V. Brirsen, Esq 


im A 
any kind? 
A. Since 1869. 
(). 28. What part of 1869? 
| believe it was in December. 
d. 20. Before December, 1869, you never had anything to do 


’ 


X Q. 27. How long have you been engaged in cement works 


( 
with cement, did you: 

A. Yes, sir. 

X Q. 30. When was that ? 

A. Experiments in m: nie ing artificial building stone. 
925 X Q. 31. Now, please tell the court when first you had any- 
thing to do with cement and what vou did previous to De- 

cember, 1869. 

A. I made blocks of American cement. i believe it was in the 
year 1868. 

X (). 02. What kind of blocks were the \ 4 

A. I made blocks the size of a brick to the size of about 2 feet by 
1 foot. 

X Q. 3d —— they used; if so, for what purpose ? 

A. No, 


X Q. Sf W hen first did you lay a cement floor or pavement of 


any kind, and where and for whom ? 

A. I contracted to build an ice-house for Nicholas Seitz, in Wil- 
liamsburgh, in fall of 1869. There I laid the first floor of Portland 
cement. I believe it was laid in December, 1869, but lam _ not 
positive whether if Was December. but | ain positive that it Was be- 
tween December, 1869, and the Ist of March. 1870. 

XQ. 35. What was your next job for laying cement pavement or 
floor, and where and when was it laid, and for whom ? 

A. I believe the next job was for Christian Schaefer, in 57th 
street, between LOth & 1] th avenue. It was 1n the Saine winter Or 
in the spring of 1870. It was a cement floor for an ice-house. 

X Q. 36. What was vour next job for laving cement pavement or 
floor, and where and when was it laid, and for whom? 

A. I could not recollect distinetly which was next. 

X Q. 37. How large, about, was the cement floor of Seitz’s brewery, 

and how was it laid ? 
926 A. I believe the building was 20 by 50: the three floors 
were laid each in one continuous piece. 

X (). Oo, Please deseribe how you went to work LO lay these floors 
each in one continuous piece. 

A. At the starting point, from the end where we began to lay the 
floor, we laid a joist of the thickness of the concrete floor to be laid 

67—21lo 
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parallel with that side we started from: about 4 feet from the start- 


— oe , \ ‘ this rty 
Ing point, across the Whole iength of the room. Atter this portion 
s leted w al the joist backward about tl | lis 
as CO MeLEe We CLOVE! aie OSL DACK Wal avout the same dls- 
cl li i { ’ il y } i i i 
7 ‘ta 2 ee i} ] ] oie | 
. . ettig® ' * - + . a 4ey*t ' i ' ; ] 
tance; betore Hiiine WW new Stull we Crusinea LOWT) Vitih OU heels 
] . ‘ {| - j " ] th q \ > ») ‘= © ? ] t | {] y 1 ] 
CUYVSC ()! LIidt pPrece ireuan LITst SO We We kU UOT Ubtiul’ Liit Litvod \\ bs. (LOL) 
4 ove \V — . cei , | ; ] Vainpe at +] lan 
X () ede) Was anv open jornt formed in those wtoors at LIC PUACE 
, : : 4 | } | i, 
where the joist had been placed 
, : 


A. | have not seen any 


' } ? p } 
A, it Is the bes tO MV KNOW Lede 
' s+) | . 
\ () t+) |) | 174 } tiS¢ | il ¢ f ment 1) Tf f ps il Worse ()] eoneret —_ 
‘ 
; + ‘ ' . | t F 
lhie iT) cement rr) aC 5 | . = L\ i on 
' 
\. We mixed cement and sand and gravel 
| 7 i» ‘ ! . P a . + . ; 4} ] ' 
\ i. t-t (OOUK it if paper how SHOW] VOu alida SLal Vii Lie] Lia 
4 i 
' , } 
Same was slgned by you in the presence of a notary public 
i 
A. lf Wil 
| 7 r | ] + | \ hey thy {7 } ¢ f 4] 
Jad Pha Paper Srnowd ne WIthess : le AaAnNaAAN Ol tne ComM- 
i i 
| ‘ \ de) wr ] f | } +4 ] * 
piaIMnahnt, SWOrh tO WO 22 1575, bDetore Chartes oettehner, 
A 
1} | 2) 127 
; " ; ' = 
notary put (Me, ana th] (j 1) ii1s ae heh Ter } Ss~,o. ana Is seief £m tr) 
= , 1 f {4 ] } F . ) ; } ‘< ' ’ 
. x ; , . , | 7; 
evidence DY counsel tor det t and MarKkead lexhibit \thdavit Schil- 


1s | (] bree it] a1] 
XQ. 45. Does the Exh. Affidavit Schillinger state the truth in all 
? } ? ] | } } 
respects tO the best of your Knowledge and beilel 
ri.) a ee _ oes 7. : Dae off } | ] - . : — 
Phe athdavit lth CEVIGeNCE will show ior 1tsell. belleve 1t 1S. 


. — | 1 -_" 
irst find out that cement would shrink 


} } } . . . " 
already testined does not exist, namely, that cement will shrink. 
‘ ? 


Counsel for def’t protests agalnst the endeavor to prompt the Wit- 
| 


. . , . : ] ' . : , } . : , 
ness under cover of an objection, and, moreover, as the objection 


; , , , } ] 
A. During the winter of 1869 [I bcught a brand of cement 


QI8 which comes from the southern part of Germany, from Dieck- 

erhott I brothers, at a high rate of cost. As the principal 
manufacturing of cement exists in England, | gave orders to get 
eement of different faetories from Eneland Besides, | have sent an 


7 
to him at the exhi 
>? 


the reason be was awarded a prize meda a @) 
for the Vanderbilt speci- 


of Paris, in 1806. ‘This cement was use 
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A. I believe it d S. except the coloring material, which is only 


used for the LOyp suriace. 
xX (). DS. W hie 1) did Vou first find out that ecement will not shrink 9 


A. I found that perfect good cement will not shrink to form a 
joint and was positive of it by the work on the Capitol, providing 
if the ceme nt Was a 200d quality 

X. | ’ oY, Was that cement of good quality ¢ 

A. Yes, sir. 

X (). 60. Do vou mean to say that when the test imony on behalf 
of def’t was taken in this action, during the year 1875, you had not 
already econelude threat rood cement will not shrink ¢ 

A. I was not satistied of it until the work on the Capitol at Wash- 
ington, when I came to the conclusion it was impracticable to lay a 
pavement without interposing something to form the joints while 
1) the process of formation 

. Q. 61. In your Exh. Affidavit Schillinger you swear that your 


— 


conclusions on this subject were confirmed by the testimony taken 
on part of def’t to the effect that fresh cement placed against set 
it will adhere. Isthat part of your affidavit true or not? 
Jol A. I thought over it afterwards, but I wasn’t sure whether 
it was so until I had an Opportun Itv like the one I had on 
the Capitol ground 
A nswer ob} LO as Not responsive. 


XQ O° ((C PIVESTION reper 1 \ 
4 '« ond ‘as i I ‘ be 


» n ’ 4 | " = " Bas ‘ ] . eee . ? . \ 
Repet ition OF the question obyected to on the eround that the an- 
swer Is responsive and exhaustive 
“ae ae er ee , . : a 
A. I did not pay particular attention to that part ol his affidavit, 
peers a iets a ‘ “et | Be 
but as it was a fact the testimony of Bandman | put 1b 1h. 
4 acy 4 j FD] . ‘* . , , 
X ( J. Veo. (LWuestion repeated, } lease answer ves or no. 
. — ] 3 a ] -— ‘ . © + ‘ 
()D]. to vitness cannot be restricted to an answer, yes 


A. | Wills | | i 
4 (2° A \ ‘ ay 4 | ‘ | 4 &. ; 7 7% . . 1 +) 
\ ( ). C4 ‘ot sure that the athdavlit was true or not: 


A. When I said I was not sure then I meant at the time of the 


testimony of Bandma 


idavit were you sure that it 
iole truth and nothing but the 


. Q. 66. Do you still believe so? 
Vo? \. I do 
XQ). 67. Were you present when Mr. Bandman was exam- 


' 
XN @Q. 68. Did you after he left the witness stand on the first day 
Ms examination Invite him to an interview with you at the office 


ee eae ans 
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Obj. to on the ground that the question calls for irrelevant and 
Immaterial testimony and is introduced only for the purpose of 
casting suspicion and attributing improper motives to the witness 
and to his omg Mr. Van Santvoord. 

('ou: sel for det is re plie S th: at the que stion asks for il fact. and de- 
nies that it seeks te attect the eharacter of the witness In any man- 
ner other than as the Same Is affected by his OWN acts, and counsel 
denies most positively that anything in the question does or is in- 
tended to affect Mr. Van Santvoord, whose name merely oceurs in 
connection with the interview as testified to by the witness Band- 
man. 

Counse] for the compl't objects further LO the question upon the 
ground that all the facts relating to the subject to which the ques- 
tion refers are already in evidence and appear in the record in this 
Case, 


A. I don’t believe so. Idon’t recollect the time, because Bandman 
and myself was not on good terms. 
Yso X Q. 69. Did you not have an interview with him at Mr. 


Van , Santvoord » office ? 
Obj. to on the same ground 


A. I cannot re frre sh ny MeCmory how, and would not swear 
whether | had or had not. 

X QQ. 70. Plesae read from pages 05, 04 of the def’t’s printed record 
1 this cause, Irom the te estimony of Mr Bandn nals, and state whether 
or not it refreshes your memory in regard to the matter last en- 
q lired Q 


The reeord handed witness and he answers: 


4 : es . - ] 
A. It does refresh mv memory as to W j 

1} - : , ee ie . : ] t ’ 
to mv recollection of any conversation | had with him. I believe 
It was about an athdavit of Irvein! 


} 


. ? : .4 1} ‘ 
Counsel for def’t ealls upon Mr. Van Santvoord, here present. to 
i i 


, ° ’ > 
’ 4 } ) 14A°17 ‘ } 
etween this witness and Band- 


+ 


admit that an interview took place 
man as referred to by Baidman 

n auswer to the request of def’t’s counsel Mr. Van Santvoord 
states that his recollection is that Mr. Bandman and Mr. Schillinger 
came to his office, and that the subject Of conversation was an a 
davit which Mr. Bandman had made before a Mr. Retnhardt and 
which had been referred to in Mr. Bb: s t 


pean 
— 
jae 
—_ 
= 

j 


estimony. 


X (). ee Did you hot CxXpress it as your opinion to others, as early 
wr é " } I : ; : eal ? 
LSJ, that fresh cement w hen piaced against set cems nt wlll not 


adhere ? 
934 A. I don’t recollect whether I did or not. 
X Q. 72. Did you at that time know the fact to be such as 


last enquired of ? 

A. I did know at that time that some cement will not adhere, 
but I was not satisfied or sure whether best cement would—that is 
to say, on a horizontal joint of a block pavement. 
XxX ( ). 73 Well, but on the vertical joint of a block pavement wer 


c2 
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ec) ew 

‘ . } ’ P ‘ ’ ee . 7 — 4 . ‘ 
vou or not satisfied at that time that adhesion will take place on all 
Cements . 


A bye 
* () 74. \\ dd You swear that you had not already concluded 


(C(O! e| ror let’ ealls aat atte ntion of the court to the fact that 


{) ltis i if (ij Li i <i 
; *% , ' " a | l *s 37) %« ie +3 7 1c ‘ an 

thre last answer of witness Is an absolute contradiction ol His aiti- 
i 4 i] | 
davit, lexh. Athd Sel nevel 

X @. 75. In your affidavit. you swear that you beeame satisfied 
> , : ’ % } ° . , ? 
from aetual experiment and trom observation that the matter added 

‘ 

to your patent by the reissue Was a mistake. Do you now meah to 


See ee ' t 4] . + 4 y | * 
an the work done by you at the (4 apitol 11) Washington, 1h 


S VV ¢ i] i + j J \ i 
Piieabatt roe of] tOo@¢4. 1s 1 OHV experiment wd Lhe ONLY ODser- 
‘ ; ‘ } ! ’ i f } 11? | {| | 1?) s 
j ()})} i] i ( i PELL tel Up) 4) tila LItiie : 
\ } 2 
\ VQ i I if = ( é) (*] experiments | made ch e7ce) K 
{ ] 4 ft} | ly] ] » Ties +} 
i | ] * ; | | eis } ‘ bIS DLO a +) b>\ 1) VA S cl different 
, } } } } 
Ci rfiron if. and this was made, to the best of my 
, = | —— 
QO ecol le On. 11 spring or in the winter of 1873 to 1S74 
: 
\ » ) : = 
\s rimmed i id of 3 inehes thie kK. and half of it 
, | } . 2 , 
. . + | . . 
Wiis t} i I l I Bae (> Nel anes aiter one DLOCK had 
; , rer? = 'y s | } 7 . _ 
been for , Chis block, after it bad set, | brought 
re & 
to Mr. Van Sant 3 3 and I reeolleet distinetly that this 
| | i | t ‘ } ; 14° 1] + | ‘+? } ' ? 
APL WK in’ $2 . i | tL) tbctt \\ hebow Lik Lrie biticil or 1ii32Y. 
, , . , , , 
and | do. that Mr. kiteh used it in the argument on 
the final hearing 
" \\ ‘| L 3 lia a oe a 
p iy. 40 VN ore DIOCK Ih One plece OP Was It not at the time 
| _ ih Do hel ; | — ) 
Lboat it Was used \I Kiteh at the argument. 


Counsel for det’t requests counsel lol compl 't LO ury LO have that 


] } eee i] P aoe | 2 ee *. 1 | ae all 
bloek Out] ~ { mat, i Cali Doe identihed »\ Lis Withess. 
— ? } 1 } } ¢ 
XQ. 77. MW 1 make that bloek for? 
* | : ’ ] . ld | : 
\ lol f \ r ore DIOCK WOoUl adhere tO the 
othe ()] ee 
va | ; : ] ~~ } »} 
\ () é i J ‘ i \ Ad Lie SECO] half of that Di Oe N 
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ey . : 
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4 f } eee |» ‘ ut , ] t ’ 7*? >? : Pr | : i ‘PY? 4 ‘1? ) + | 
‘ J. PV Cine Sto form an eage presume you mean that 
] Ps —— , “ a : : sana 
it had beeome hard « LO y prevent 1t flowing down 
1. I mean 1 f Id nufacture a sid lk on the 
% it) bhlal brai@ ture ra | Sita ( W tity On} iit 
Street. 
é' _ : ; , : : : . 
ae i | \ ‘ ‘ ‘ tease > y .¥ . » + ' , } ‘) ’ 
\ or) Was Lt rst experiment of that kind that you 
‘ . 
7?) | 
ais 
950 lo per nt a] 1) 4) i ore ; 
eel) \ | do « Yyperi iment aimost all the tine ane qo not now 
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\ () SJ ™ cf ' ' PCU Lal nOW shown Vou, marKeA exh. 
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X Q. 82. Why didn’t you print the disclaimer onto it ? 
A. I believe [ printed a correct copy of the judgment of Judg 
Shipman with the claims of my patent tal IS] 
the court. J didn’t know It was necessarv to do so 


xX (). S38. Do you mean to say that you did not disclaim any part 
of the e ‘laims printed on that cireular ” 
Xx (). 84. "Do t you mean to SAY that Vou! dis ls ii} ] do ~~ 1) I dlis- 


claim ‘anything ‘referred to in these two claims? 

A. I do. 

Xx (. 85. In your disclaimer you Sua le that the claim of your pat- 
ent is too broad, including that which you are not the inventor. Is 
that statement in the a r true or not? 

A. I made application under the advice of my counsel for a dis- 
claimer and | conseht ; to it only Lye Caust Was satistie d that no one 
could lay any satisfactory pavement in detached blocks wit! 
posing something while in process of formation ; and, furthermore, I say 
now and insistupon it,that Iwas the first inventorof laying a 
concrete pave Inent laid 1h) plastic hjass On thre wrouhnd : and. furtlhre r- 


. ’ . . ‘? . ,\ ’ ? , " +f ? j } } 
more, | sav now, and insist upon it, if the def’t 


937 rr cou) satel. iia ] wie wey ) | 
Jed | 0] could prove Lobat sueh pavermmelt had been tald be re thre 
1° ;} } 
1 ? is yi} y?tt, +f , fev ‘sy) £ . 
appl eation of my npatent | Wlil Mive Il UP and, furthermore, 
. i ‘ : 
? 


tigation of thi Motion made by me tor con- 

" , , 
tempt Or court agalnsi Llerman A. Gunthe! - | nave stated io the | 
COUT that Ib Was hot mv Intention to mullet tiie (jer t oO Lis La St 


" + P , . > . | — a bay 4 2 
but. furthermore. I have to state that I was the sufferer in this suit 
Answe r obj. Lo by y counsel for deft t as not responsive 


X @. 86. (Question repeated. Please answer yes or no 
A. The disclaimer speaks for itself. 


. ae ; , 
X Q. 87. (Question repeated 
, ¢ ? : } . 73 ‘ as . ’ 
OOD] to bY counsei for COMM ps tL, because Il the question 18S 1nte nded 
. . : 
to be a quot ation of the language of tne adisciailmer 1! oucnt LO con. 


fain the words specifica wion ana before the we rieclaim.and there- 
fore the question Is cal 
' : ; | } 5°? l, . ; , ; tl, >= r 
MATINEE has specified in detatl the part he refers to as the subiect ol 
i . 


al ] seal | +] anit te !j 
Cul ated LO MISie@ad tiie Withess, WillOo Tf} Lhe (lis- 


} 
disclaimer. 


oe ‘ ia seth pay no attention to the disclaime! niv to that part 

wii thing is interposed in process of formation Chis was the 

ae pie which | paid attention to when the disclaiiner was pro- 

po sed to me bv my counsel. The details of the legal part by filing 
ich a disclaimer i did not understand 

938 “x (). 8S. I did not ask you whether you understood or un- 

stand the leval part of the disclaime1 [| do ask vou whether 


the elaim ot your reissued pate ht as obtalne d ineludes that of which 
you are not the first Inventor 
A. I understand that I am the first inventor to the two claims. 
X Q. 89. Then the reissued patent does not in the « laims contain 
that of which you are the first inventor. Is that 11 


VS. 


JOHN J. SCHILLINGER ET AL., &€. 


and [ insist upon it that I was 


A. This question is not clear to me, 
| 
the first inventor, ex Cp) ou can prove that you have done it before 
[ did 

X Q. 90. Please state whether the claims of your reissued patent 
as obtained include that of which you are not the first inventor, tO 
the best of your knowledge and belief. 

A. \I\ ( ulims. the first and SCC! e claim, LO thre Ly SI of ny knowl- 
edo , does not inelude anything C Cept my Invention. 

XN Q. 91. Does the specification of your reissued patent, to the best 
of your knowlede nd belief, contain anything of which you are 
not thie darst 1nve I 

A. They contain, | believe, some mistakes which are not made by 
rie. 

“Xx (), OY By whom cll the \ made ; 

A. By Mr. Hautfi 
YD) X @. 95. Did he not make them according to your instruc 
ant : } | ‘ ! 

A. | though so then, when they were mace 

X Q. 94. Do \ 1 still think so 

A. No 

A Q. 95. Why ? 

A. Beeause I think there were some mistakes. 

X Q. 96. Do vou think they were your mistakes or Mr. Hauff’s ? 

A. | think Lney were mis KeS of both. 

XQ. 97. Did vou tell Mr. Hauff when you applied for your re- 
issue that vou had found out cement would shrink, after having 
obtall ed VOUr OTIG@ ln pat it ¢ 

A. I guess I did 

XN QQ. 98. Are you not pretty sure that you did ? 

A. lan Lot pret Vv SLTe 

XN Q. 99. Did he not ask vou why you had not told him so when 
he applied for your orig | patent ? 

A. We had several conversations about the reissue of the patent, 
and I do not recolleet distinetly the words of the conversations. 

XN QQ. 100. Did Mr. Hauff get out your original patent? 

A. He did 

X ©. 101. You sav that when vou applied for your reissue some- 
body was already infringing on your patent. Who was it,and how 
did he infringe ? 

A. It was Bandman and Holman and other parties; some of them 

used paper and some of them used tin strips which they with- 
940 c after the block was formed: some of them was cutting 


{ 


} 
rOW eI 
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onl D eed 


J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢@. ded é 


A. By Mr. Hauff, after we had several conversations. 

XN Q. 104. By anybody else? 

A. don’t recollect. 

X Q. 105. Were any of these people that infrin 
before the reissue was taken laying cement pavement on the ground 
without Interposing anything between the joints during the 
of formation ? 

A. No, sir; there has not been any before, neither after, up to 
this day, to lay the pavement on any sidewalk in this city or any 
where else, laid a sectional pavement where they have not interposed 
something. 


XQ. 106. ( 


guestion repeates 


4 , ; — at] tt 1, 
ai. haven’t seen cl pavement \ 1th Ol! Ls WilerFt | | I Wis i 
hm oa fi es I wurkianl , } t 
terposed except such WIth ¢CracKs and WHhleh were iald with the in 


tention to forma pavement Of one continuous piece, @CXCe pot Lhe one 
| have laid and the specimen I have made. 

X (). 107. Did Vou see the pavement laid by Mr Cgunther.in 186%. 
In front of his premises 14 

A. I have not seen it — 1869 
O41 X (J). 10S When did you see it first ? 

A. I saw it during this litigation, and I might have seen 11 
before without paying any particular attention to it; but I have 
seen a pavement which was laid by Herman A. Gunther in the fall 
of 1869 or in the fall of IS70, corner of S7th street and 3d avenue 
which was laid in one continuous piece and taken up by him and 
relaid in 1871 or 1872; this was the first sectional pavement | 
seen laid by Gunther; this was at Dennis’ carriage factory, at the 
northwest corner. 

X Q. 109. Did vou or not call at Gunther's place in the summer 


some cement 
}* a , 7 + - : a 4 ‘ . " 
Adjourned LO W ednesday. March eOtil, Idi, al ii OCIOCRN a ili. 


New York, March 5th, 1ST9—11 o'clock a. m. 
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Cross-examination of JonHn J. SCHILLINGER resumed by A. Y 
LRIESEN, sq. : 
110. What did you do with it 
I wish to correct the last answer. I think it was 1868 or 1869, 
1n spring, and the matter is in the record in this case 
A. I do not recollect exactly what I did with it, but I believe I 
made some experiments with it. 
X Q. 111. What were the experiments, 1f you know? 
942 A. If I did make experiments with it I believe it was to 
; } ] t «hy +91 70¢ | ce 
trv it against other cement; but I do not recollect distin UV, 
because I was experimenting at that time In making art | 
“ on 
X Q. 112. Will you swear that when you called on 4 
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J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


135. Did the cement in Ruppert’s floor shrink vertically ? 
lo you mean by vertically; the floor 1s only 3 inches 
Where it did shrink 1t did shrink the whole thickness. 


‘rsa } } 1] +) 
—_ { || ve" 
156. Is that floor still ther 


] 


ray } } . } ie ] : ’ . 
| he Du iid} Io ha Ss peehn taken down ali | a hnew one erected On 


the place since. It was a br weryv then, and now It Is an 1ce-house. 


137. ILow thiek was the floor when you laid it, and how 


thiek was 1t aiter 1t had Shrunk 


A. | 


a 
SOMIC OF) 


[ni ¢ 


ther 


A. It 


% , i , 
ross the whole te noth of the room 


velieveit was D inches thick when I laid it. I did not meas- 
‘) 


39. Did it afterwards have open joints across the whole 
f the floor wherever a joist had been used, or did it have 


ning joints at some places only where joists had been used ? 
words, Was 1t In si paral flags or sections, or not? 
Was separated partly only, not in all places. The instruc- 
tions given to the hands doing such work in one continuous piece 
not to leave the edge of the spot which is laid and the 
n removed as it is, but to crush it down with their heels or 


with a hammer before the commencement of a new plece, and some- 


the spill 


& 
Was 
> 
, AL TI 


Ines the workmen neglect this. 


XQ. 140. What is the object of the instruetions given to 


— . 4 | } ; ~ . 9 3 . 2 
ush down the edge oO] the pre © already formed 


i ; +e , > 
t | Cracking where 


the weakest spot if the eement shrinks. 


‘ ‘ ’ — ' Te. ~ , . 

I? Was that also the object Of erushing down the edges 
} a] Fi a ( , . ~ a ] ; y . 

rmedin iayine the Seitz floor about which vou have tes- 


I>. Then do you mean to say that at the time the Seitz 
laid you already knew that the cement would shrink and 


} — ‘ 5 ke ail a } . - , 
he places where the joists were used unless crushed down 
ect 


oO not mean that. but it Is the practice of the business 1n 


ment, gravel, and sand to — on a floor, to make the 
tl id be mixed up and mingled together 
aterial which is used for the same to be a unitorm concrete 


+ | } p ] — cae al ainie a a , bd 7c . _- Oa 

Lne eage should stand straight it can be always observed, 
: > 4] = haa 4 : } + ; . atid 

iy over ¢ vy plastic mass on that line, and it looks 


a patch, OUE I Was Dhlade more irregular i does not show so 
1) Ure Vv cement on the old, on the surface. Another reason 
] + | } ’ ’ } iM + | _ * ; . >} . : » j . _— ; . 

» dO LIS 1 practice, that sometimes where such a floor Is laid in 


story, where it 1s not laid onthe n 


- ; ‘ . <i } | : a 7 
Cst Spot Wwouid be that piace where the 


atural soil, but on boards, 
break by shaking of the floor on its weakest Spot, and 
joists had been 


X @. 144. How was cement pavement laid in this country 


eo 


bet Ore you made the 1nvention here lln CONtLroversy » aS far as 
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| ” 7° % ° , . 
ounsel for compl’t objects to the question | 
; ‘i 7 Pf = ‘ 
Claimer speaks ior 1tsell. 
} } . 
A. I understood it so. 


: . ..’ — Poe — “ 1 ret n . 
Adjourned to Saturday, March 8, 1879, at 10 a. m 


New York, March Sth, 1S79—10 
Met pursuant to adjournment 


Present: Counsel as before. 
Redireet examination of Joun J. SCHILLINGE! 


‘} ? } ave ag fi ' ‘} 7 
if ii CLIC CLIC UO) i} i ciil ' 


The witness states t 
following correction, namely: I mean to say, instead 
ble, that it Was lmpractical 


+ 
} 
; , 


pie 
‘ . 


R. D. (). 162. Cross-question 122 is as follows: “I 


AL., &C ) 
] | 
ecause the als- 
} 


] a ’ 
j ‘ 
» Aa inCS Lite 
| ' ~ } rss - 


vou been in New York, Mr. Schillinger?” and vour answer is 
sé . oh th FF ’ ail ne on # a0e ; . j ' ——. 
Sinee 1lSov. State of What countrv vou area natlve nd wha 
“ae an , : 7 - 3 ; . 1 = o> 
your age was when vou came her LS52 
A. | am ra | native oj Cri rmahyv O} 3 i@?h. alld Was LWwe LN Coit yf 


and six months old when I came to this country. 
R. |). (J. L65. Do Vou CONS] 1 if ¢}t , 


ie 
rial 1. , rhe > nel wri :, 
the Knglish language wiiel SpoKell alia WFItten 


— 
~~ 
- 
—) 
~ 
| 


Obj. to as irrelevant. 


993 A. I do not. 


mv attention that | had made two blocks and brought 


| 


Van Santvoord, one with an interposition of tar pa} 
out interposing something, the latt . nad 
1S74 to 1875. 

R. |). (). 165, You have spoken Ml) =Cross-@Xal! 
cement in one continuous piece in Ruppert’s brewery 
Schaefer’s brewery or ice-houses. | 


in those eases laid ? 
A. The first floor was laid on natural soil, and 
third floor was laid on a wooden flow 


R. D. (). L166. What is the effect upon tli paveme: 
floor as respects eracking or durability ? 
Obj. to as immaterial. 


A. Cement concrete dries out quicker on a Wood 


- , com os — ' . _ , ; , ve i 
lish language only I ordinary conversation-ordad nary vDuUusI 
ness language. 
R. D. Q. 164. You have spoken in you! iswer to cross-question 
i9 Of an experimental bioeck which vou stated that 1 mad 
5 ’ . . ; 
o the best of vour recollection. in the spring or in th iter of 
| til } — 
p76) " . .% ™ ‘+ , 
LS75 to 18/4 State what spring you rete) 
Ob). to as already answered. 
A. In my answer [| did mean thespring of 1874. but since I ealled 


, | r 
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; 

Ne, ‘ anc 

I i wf AS atid 
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ntona wooden 
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the ground and always cracks more than on the ground, not 

Dod only for the reason of drying quicker, but for the reason of 
vibration. 

R. Q. D. 167. Does the swelling or shrinking of the wood have 

any effect upon the pavement ? 

A. It has a good deal. | 

.. D. Q. 168. In your affidavit, Exh. Affidavit Schillinger, you 

state as follows: “That deponent was afterward satisfied from ob- 

servation and actual experiment that this was a mistake, and that 

when blocks were laid in the manner above stated there would be 

adhesion between the blocks,” ete. ‘To what time did vou refer or 

what time did you have in your mind when you used the words 


eee 


vas afterwards satished ? ” 

A. I mean after the pavement on Capitol ground in Washington 
was laid. I meant at that time. 

R. D. Q. 169. You state further in the said affidavit marked Exh. 
Affidavit Schillinger as follows: “And deponent further says that 
when the testimony on behalf of the defendant was taken in_ this 
action his later conclusion on that subject was confirmed by the in- 
troduction of testimony — the defendant to the effect that fresh ce- 
ment when placed against set cement will adhere,” etc. State to 
what time you understood that language to refer, especially where 
you refer to your later conclusion on that subject. | 


Obj. to, as the affidavit speaks for itself, and that testimony In ex- 
planation of the same is irrelevant. 


955 A. The later conclusion I meant after the pavement in 
Washington was laid and not immediately after the testi- 

mony of Bandman, and so I did understand the affidavit. I was 
not confirmed, when that testimony was taken, that fresh cement 
would adhere, but the testimony of Bandman and others attracted 
my attention, and afterwards I met Mr. Bandman on Broadway 
and we talked about cement. He said he had a kind of cement 
which he called the Steittin Star cement; does not shrink. After 
Bandman and Holman went out of business the agent of the Steittin 
cement factory offered me the whole stock of cement which Band- 
man and Holman had on hand, and I bought it; that was in the 
summer or fall of 1874. This cement was used on the Capitol work 
In Washington, and then I was satisfied that the testimony of Band- 
man was correct. 

All after the words “unde rstand the affidavit” objected to by 
def’t’s counsel on the further ground that it is volunteered. 

Witness desires to add the following: Where my affidavit says in 
this action “his later conclusion on that subjeet was confirmed by 
the introduction of testirnony by the def’t” that this part of the affi- 
davit was not given by me to the counsel, but it was composed by 
them. 
The same objections. 


kh. D. Q. 170. In answer to cross-question 47, which is as 


fe ne Ce: 
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956 follows, “ Under your instructions?” you answer as follows: 
“T gave Mr. Fitch the points to it.” Were those points in 

writing? 

A. ‘They were in writing. 

Rh. D. Q. 171. Have you them here present as you delivered them 
to Mr. Fitch ? 

Obj. to as immaterial. 

A. I have them here. Here they are. These are the originals. 

Compl't’s counsel offers them in evidence, and they are marked 
Compl’t’s Exhibit Manuscript Instructions, J. A. S., Ex’r. 

lhe same objection to the exhibit. 

R. D. (). 172. After the affidavit, Exh. Affidavit Schillinger, was 
drawn, and before you signed it, was it read over to you? 

A. It was. 

hk. D. Q. 178. Why did you not then make corrections in it? 


The same obj. as to question 169. 


ty 


A. I admitted to it when Mr. Fitch showed me the printed testi- 
mony of Mr. Bandman, but I did not understand it then as I do 
now. I meant then that the words “afterward I was confirmed ” 
[ understood that it meant the work on the Capitol. 

R. D..Q. 174. What had you in your mind at the time when the 
words referred to were read over to you ? 

9O7 The same objection. 

A. I had in my mind that the testimony of Bandman attracted 
my attention and that I was confirmed, after my experience in the 
winter of 1S74 and 1S75, that good cement would not shrink, and I 
consented to that part of the affidavit. Of course, I thought it was 
all right. 


ecross-examined by counsel for defendant : 
Recross-Q. 175. In whose handwriting is Complainant’s Exh. 


Manuscript Instructions ? 

A. Mr. Weidenmann’s. He is in my office. 

Recross-Q. 176. Did he prepare the said exh.? 

A. I dictated it to him and he wrote it, and I then corrected it 
again. — a 

Recross-Q. 177. Did you correct it In writing 4 

A. In words, and he wrote it. 

Recross-Q. 178. Then your knowledge of the English language is 
sufficient to prepare a document like Exhibit Compl’t’s Exh. Manu- 
script Instructions, is it not? 

A. If my knowledge was sufficient to prepare such a document | 
would have done it myself. 

Recross-Q. 179. Then your knowledge was sufficient to dictate 
and correct said exh., wasn’t it ? 

A. Not in all respects; I have used partly my mother language. 

69—21o 
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Recross-Q 180. Do you mean that you didn’t prepare it n all 
re spects or dictate it ¢ 


A. I do not mean that. but [ mean that I was able to understand 
| 


' ] , is | . ; — — } , . By 
it after a long conversation, but not write it down myself. Tle had 
1} | ; 4] : . ‘ : P : } an 1° ; 
aii the facts for me either 1n German or the Ken@lish lan- 
. t a cael al » Ret aeesance 

QOS cuage Ile did not know the history of mv invention, be- 
‘ } ] ] ! + . _ 7 : . - ‘ 

eause we didi not know each ot at r the time the invention was 


Recross-Q. IS] What do you understand by dictate ¢ 

A. The meaning or telling what I want to another person to write 
for me. 

Recross-Q. 182. Did you dictate to Mr. Weidenmann in the Ger- 


} > 
mal idhnewuage, LOO ! 
A. Our conversation 1s mostly German. and I did dictate first the 
oa . , , . —_ . ] ; “ > ig } ‘ ai wy ee | 
whole of the history of the invention in the German language 


Rietross-Q. 183. Is that dictation a part of the luxh, Compl't’s loxh. 
Manuscript Instructions ? 
A. Ile listened to me until I was ready, and then he put it down 
In nglish 
ltecross (). 1S Ll. And that is what you eall a dictation, Is 11 
A. [| understand so. 
Recross-Q. 155. What caused the preparation of xh. Compl’t’s 
xh. Manuscript Instructions ? 
A. At the request O} my counsel 
Recross-Q. 156. When was that exh. prepared ? 
A. It was before Mr. Fiteh drew the a 
rhaps Mr. Weidenn l. 
Ltecross-( IS7. Was it more than five years before the affidavit 
was prepared ? 
A. I think it was about a week or two. 
Ktecross-Q. 185. And that is the first time vou met Mr. Weiden- 
mann, Is 1t? 
A. No, sir. 
959 Recross-(). 189. Where, if at all, does it appear in Compl’t 
exh. Manuscript Instructions that you found your reissue 


patent to be too broad and that a disclaimer should be filed ? 


' 
Mann eoul 


Ob). to because the exh. will speak for itself, 


A. If it isin, the manuscript will speak for itself. 

Recross-Q. 1895. (Question repeated.) Please read over the exh. 
and answer the question. 

A. I want somebody to read it for me. 

Recross-Q. 190. Have you never read that exh. before? 

A. I have read it together with Mr. Weidenmann. 

Recross-Q. 191. Who read it? 

A. Mr. Weidenmann. 

Recross-Q. 192. Did you understand it? 

A. I have, after going over and over again. 

Recross-Q. 195. You refuse to answer to question 189 unless the 
exh. 1s read to you, do you? 
A. I do not refuse to answer any question. If you give me time 


J. 


B. HURLBUYT 
enough I will try to read 1 
ready know. 

Recross-Q. 194. The Exh 
tory of the Invention. Do Vo! 


history without rea mings ovel 

A. I know the history of 

what part of that Poca pve 

910) Leeross-Q. 195 Ar 

Iseth question conta 

A. The exh. speaks for its 
are or are not 

Sworn to before me this M: 
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t and find what you want, which you al 
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lL mean to say that you dont know thi 

the exh. ? 

my invention, but I do not know i 

r the PO hts are mentioned he refers to 

such points as are contained in my 

ied in the Exh. Manuscript” 

f an | do hot recollect whether they 
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between 2d and 3d Ave’s. for Mr. Marshall: and next for Nicolas 


Haas, 84th St. and 5d Ave 

Entire satisfactory results I found in my invention of laying con- 
crete pavements In sections. 

These pavements consist of Portland cement and sand, and they 
were, to my knowledge, the first pavement manufactured on the 
ground in sections. 

[In 1871 Hermann A. Gunther first infringed upon my patent by 
taking up a pavement which was laid by him in one continuous 
piece the previous year on 87th St. and 3d Ave. [le relaid the 
Same according to my mvention, n sections. 

Mr. H. A. Gunther, after being duly notified of his infringement 
upon my patent, interposed In the cuts of the seetions bitumen and 
tin-foil, for which he apphed and obtained a patentin 1871. In 
order to protect my patent I was advised by my lawyer to apply 


for a reissue and to secure the original invention for the laying of 


concrete pavement ts in seetions. 

The importance of this simple invention caused a large number 
of infringements, of which the most of them formed sections by in- 
re and the Ny ween he 


terposing a lateral joist to form the edg 
} 7 : | + . ° 
bloeks. and after the same were laid and stil] n plastid » state 
j?*>d 7 } ++ } %c) 
965 acut was made hye rweeh them to separate ali Same on ie 


surface. Others interposed temporarily a line to separate the 
blocks Ol) thre surfaee, 

Before my invention Portland cement was imported to this country 
chiefly for chemical purposes and exceeded, according to the custom- 
house statisties, not over 400 bbls per annum. From the fall of 
1870 to 187] the COnSUN): of Por tland cement for conerete pave- 
ments was over 6,000 bbls., and inereased steadfastly to about 20,000 
bbls. per annum. Besides this immense importation, a number of 
factories were started in this country for the p urpose of manufact- 
uring Portland cements, and I claim that this increase is solely 
based upon the use of cement for artificial pavements, — before 
I made the Invention to form sueh in see tions, proved t { be useless 
and impracticable, as shown by numerous attempts t ete thout the 
country 

Nowhere has any sectional 
previous to my invention. If so, | am willin 
of my patent 

In regard to my disclaimer, my advisers were under the impres- 
sion that no sectional pavement of plastic material could be formed 
without mentioning something which forms the separation of the 
section: but [ still believe that a partly separation or cutting Into 


oe 


pavement been formed on the ground 
\ ‘to give up the whole 


- > \ , . + : 
the bloeks or sections are an infrin 


: } iement upon my patent and is 
not disclaims 7 DV me, as without Interposing something by Lween the 


Joints, elther partly or wholly, no sectional pavement can be formed, 
and therefore | ask the eourt to crant me an additional decision to 
that effect. 


- — 
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964 City AND County oF NEw YorRK, 
United States Circuit Court, Southern District of New York. 


JOHN J. SCHILLINGER vs. HERMANN A. GUNTHER. 
b | 
iV SWorh., 


™ ( \4 
Ie. 


John J. Schillinger, of said city and county, being du 
says: I am the patentee named in original letters patent No. 105, 
dated ag ® 1th, — and in reissued letters patent No. 4364, dated 
May 2d, 1871; and de ponent further says that, to the best of depo- 
nent’s dents dge and belief, all concrete pavements were laid in on 
contint WOoOUS pie Ce OF Thass prior LO deponent’s nve ntion ; that 11) the 
month of July, 1869, deponent visited the Central Park, in said eity, 
and there Saw such a concrete pavocm Mt laid on one of the prinecipa 


by the action Of thie 


— 


walks in said park which had been-broken up 
elements into fragments of irregular shape; that deponent examined 


bam! _ 


the « same close ly and when making such examination conceived thi 


1dea chat by st eparating the cement or conerete into si parate blocks 
age = | | 
or sections while the same was being laid and while it was in t 


’ 
| 
, ‘ ae _ : . } }). : 
1s OF hardening A seetional econerete@ Waik could be 


process of setting o 
formed upon the ground which would be durable, which would not 
} ¢] 


. " | | ? 
break up from the effects of heat and cold. the blocks or see- 
ax “ ; ' : } 7 , _ Dis } : _ ] 
965 tions of which would heave separately and ind pendently, and 
t when necessary without 


could be raised up OF taken ot 
breaking or disturbing the adjacent b 
That deponent followed out the idea thus conceived by him to 


4 ; 
actual experiment, and found the results to verifv the eorrectness of 
? , , ] + ' } ] +} 
depon nts pian, eoneelived as aforesaid, and thereupon depone nt 
i 


made application through his solicitors for a patent therefor, belic V- 
- ; : ] - _—— * v-. , , al . a ‘> } 
that the Invention thus made by him Was new and uselul and 


Ing 

ot great value it) the art oft maki Io Celli nt or concrete pave ments 

that immediately upon the granting of said patent and the publiea- 
tion of the samethe said invention was well received | tha pub lf 
and was generally adopted by all persons engaged in the art, and 
walks eae in the manner described in deponent’s patent we 

constructed in la irge quantities in thi eity of New York and in othe: 
cities ot the U atid States and nD lvurope ; that thre publication of 


deponent S jnvention proauce (an active tactual! revol_ution WH 
art and created a muéi 
bad ever existed before; that so iarge was the 1lncrease 
; . : Pee. _ = ee 

eoncrete pavement that the importation Into this country of ‘rort 
by { : ; 7) ; co hos . : } i } ea 4 { 7 

land -Pement for such purposes steadily Increased from about tt) 


( 
: : — ae oe ; } 1 re } ; 
barrels per annum prior to 1870 until it reached about 2ZOO.000 bar- 


per annum in the succeeding vears; that, in addition to such 
increased importation, a number of factories were started in this 
country for the purpose of manufacturing Portland cement; and 
& 
di ponent elaims and V¢ rily beli ves tl [ tha ncecreast de mand fo 
this article was caused by deponent’s said invention 
966 That the defendant, Hermann -A. Gunther, recommenced 
infringing deponent’s patent in 1871 by interposing bitumen 
and tin-foil between the sections while in the process of setting to ac- 


ish the required separation, and subsequently interposed a 
Cw s 
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trowel or other metal instrument for the same purpose ; that the 
snid defendant was followed by various other infringers, who under- 
took by various devices to produce pavement In sections upon the 


eround in imitation of deponent’s invention; that deponent was 
then advised by his solicitors to apply for a reissue of his said pat- 

ent, and accordingly made an application for such reissue. 
Phat ot prone lit mea le ~ ud application in good faith and verily 
believed that all the statements contained in the schedule referred 
| | lettel patent and making part of the same were 


to in the reissued letters patent ai oO 
eorrect and true: that deponent then believed that 
thr eoncrete in Setting’ would shrink, and that after Ole section had 
been formed another section might be formed of the plastic material 


| 11 ‘{ Lact With the One already formed, and 


directl\ avalpst and ih conta \\ 

that the blogks when completed would be detached ; that deponent 

was afterwards satisfied, from observation and actual experiment, 

that this was a mistake, and that when blocks were laid in the man- 
] 


d there would be adhesion between the blocks. and 


ees r ‘ie re ae Se a ae 
the joints would be irregular and mperiect, ahd especially tha 
line of unton or adhesion between the blocks would be irregular at 
the surface, and that cracks or breaks oecurring in one block 
O17 or section would run aeross the line of union between such 
block or section and those adjoining thereto into such adjoin- 
ing blocks or sections, thus damaging or destroying the whole walk 
that work thus made would be imperfect and defeetive and of tittle 
value, and that that mode of forming a pavement was Impractica- 
ble unless followed by the introduction or interposition between the 
Ly] ekKS of some to | Or Instrum nt to form the joints and render the 
separation uniform and re al 
‘And deponent further sa that when the testimony on behalf 
of the defendant was taken in this action his later eonelusion on 
that subject was confirmed by the introduction of testimony by the 
defendant to the effect that fresh cement placed against set cement 
will adhere and contradicting the statement In deponent’s claim as 
contained in his said reissued patent that, since the econerete in set- 
LIne slit ks thre ~ Tt} Ly WW | en set, does not adhere to thre first 
nd proving that mn a pavement laid in that way eracks occuring In 
the pavement went right through the whole length of the pavement 
and not in the lateral joints; that deponent thereupon filed his dis- 
claimer beeause he was apprehensive that the claim of his patent 
might be construed to cover something which was impracticable and 
Of no utiitv whatevel Lila ib tn time of thi filine of said dis- 
claimer deponent did not know and does not now know that pave- 


was formed of bloeks from plastic material without 
thing between their younts while in the process 


Ot formation, or that seetional pavement had been formed 
' - eee Pp ee am, Pe. , oe 
TOS It) thy mawvnnvner GSeLalmMmed IN Sala disclaimer Priol LO depo- 


rt j ] a _ Beg “a 
And deponent further says that he did not understand his dis- 
: } ie rm 1, 14 j t a oy a >> 7 ’ >?) ] 1 | , } . . » ] 1; 
Cialte! oOadmit tha pAaAVeMmMent TOPMed IP the manner therelhn dis- 
. } » 1 : , } - , p : — | 2 , ,2 } 
claimed had been invented or: was 1n use prior to his invention, but 
] } 4 iw ] ’ Yevay } | 1 >t ert » ] ‘ 1 ] 
he understood the language used In said disclaimer to be a simple 


ON ew eet enw 


pr SOP ener a ome 


OA Ome ete 


an 


er Pe ae Cre 
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declaration that he renounced and disclaimed the portions of his 
sald claim therein particularly specified as forming any part or por- 
tion of his invention 

That deponent has been, since he made the said invention, 
steadily engaged in constructin 
cities of the United States according to deponent’s said invention, 


and is well and fully informed in regard to the state of the art and 


‘ 
= 


‘ 
¥ ‘| "LY ) vey t] } sate “. .y ’ . } 7 i 
pavements I this City and In olnel 


1; ] 5 . . ‘ ’ 1 ]- 0? } lea) i nil »| }? » ry 

the public demands ior cement walks and Lhe KINd and charactel 
7 ’ 1 L- . _ } ,) i. Li a4 j '> ri? ‘7 —e , } ) 
Ol Walk required to meet that demand : Lihat aeponenl VeETLIV De 
lleves that cement walks in separate sections or blocks eannot bi 


formed without interposing anything between the joints which wil 


be acceptable to thy  publie or will be accepted or approved by any 
one skilled in the art, or where good workmanship is required ; that 


; % * } 4 ] 
such work could not be made to assume a finished appearance, and 
: . } ° > . . + ; + . . <P | +> 
that it would be worth at least thirty five per cent. less than work 


constructed after deponent’s said reissued patent with the dis 
claimed portions omitted; that deponent has never known any 
cement pavement constructed in sections formed on the cround 
for actual use in out-door work without the interposition of 

something while i material was in a_ plastic. state, 


969 to form or compl the joints; and deponent further 
SaVS that, if he is ‘aed the opportunity ce do SO. 


he expects t QO be ad le to ve rif y the foregol ne statements by abundant 
and ¢ competent testimony ; that t deponent 
o use his said invention under his said patent No, E192, 
and for the most part granted sald rights in conside ration oO 
payment of ra bonus 1n money and Ol a roval Ly OF one cent per 
square foot for all pavements laid under such licenses, and in 
eases where he granted such licenses without a bonus he reserved a 
royalty of two cents per square foot; that he has also sold some 
rights for a gross sum without adding the reservation of royalty; 
that he granted such licenses for a bonus in money and reserving 


, n : , Fon DT en caes ; » oer 
me cent A -0t SQ uare foot for the following pia ‘eS If) 
} 


»- ‘ . 
has GISpost d OF HhUMEeCrOUS 


lie 7ClISeS { 


— 
poe 
mens 
~ 

- 


pa, 


—--+ 


such rovalty of 
the Ves r 1871, namely, State of New aye county of Kings, 
Sieiies aie oiuaehin uate Louisiana, State of Geor 
Hartford, Conn.: State of Texas. | 

That deponent has in his possession written contracts with the 
parties taking licenses as aforesaid, which he is ready and hereby 
offers to produce to verify his statements aforesaid relating thereto 


JOHN J. SCHILLINGER. 


Sworn to before me this 22d “ of November. 1S; ‘. 
Cr: = I. BORTTCHER, 
) Pul ni Kings ( ountly 


(Certf. filed in N. Y. ¢ 


To A. V. Briesen, Esq., def’t’s solicitor 


970 Please take notice that the within is a copy of an affidavit 
to be used in support of the pending motion before the court 
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in the cause in which it is entitled to refer back said cause to the 
master for further accounting, &e 
New York. Nov. Ye A LSi 5 
J. VAN SANTVOORD., 


- fjiii nf?’ / “ No/ heiutor. 


iv 
l 
‘ ' 4 { ee Rae Ee Pod aye ' eee poe Fede Ca 
Service of a copy of within affidavit is hereby admitted Nov. 22, 
x w& . 
[S78 
: DIDOUN.T 
A. V. BRIESEN, 
94) Se a 
Def’t’s Solicitor. 
("7 * Be ‘ ’ ' " % 4 ‘+ i 
U7 I Ciry AND CouNTY OF NEw YORK, ss 


‘ef . ) Qt 4 j (‘i porniit f° saat —_ avi l *? 1} trie y NT aU? 7. ois 
nited otates rreull Ourt. oucLvnern IStrict OL JINeW OTK. 


Joun. J. Scuintincer vs. Hermann A. GuNTHER 
Gotthardt Litthauer, being duly sworn, deposes and says that on 
the 25th day of November, 1875, at No. mn Broadway, in the city 
of New York, he served of the annexed affidavits on A. V. 
riesen, Ksq., the def’t’s solicitor herein, by handing the same to and 


lly: th; at t he knew the person so 


leaving them = wil | 
fendant’s solicitor in the above-en- 


served LO be A. V, Dries li. the de 
titled action. 
GOTTHARDT LITTHAUER. 


Sworn to before me this 27th dav of November, IS7S8. 
CHAS. F. BOETTCHER, 
Notary Pul Lic, Kings | ounty. 
(Certf. filed in N. Y. county.) 


z Ciry AND County oF New YorK. 
[Tnited States Cireuit Court. Southern District of New York. 
JOHN J. SCHILLINGER vs. HERMANN A. GUNTHER. 


George Kent Radford, of said city and county of New York, hav- 
ing his office at No. 71 Broadway, in said try naan duly sworn, 
says that he is by profession a civil engineer and architect, and has 
been actively engaged in his said profession for a period of thirty 
years last past, and during that period has had la ist In 
constructing sidewalks and park improvements, composed of every 
kind of material in use for such purpose, both for private and munici- 
pal part ties and for the Government of -_ United States, and 1s 
familiar with the method of constructing artificial stone pavement 
employed by John J. Schillinger, and has employed the said Jobn 

Sehillinger to execute considerable work : that, in his j udgment, it 
is and always has been impossible to construct a aioe artifi- 
clal stone pavement without a free Joint, and that he always specifies 
such pavement to be laid with free joints, and that he would not 
admit or accept of any other mode of lay hig such pavements, and, 
In his belief, pavements of artificial stone in sections formed 
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973 upon the ground were not in use before the date of Schiilin- 

gers patent, and, in his opinion, a free joint between the sec- 

tions cannot be formed in regular lines without inte rposing some- 
thing, while the material is in a plastie state, to form the joints 


GEORGE KENT RADFORD. 


Sworn to before me this 25th day of November, 1878. 
CHAS. F. BOETTCHER, 
Notary P ul lie, Kinas ( ounty. 
(Certf. filed in N. Y. county 


City AND County OF NEW YORK, 88: 
United States Cireuit Court, Southern Distri * New York. 


JOHN J. SCHILLINGER vs. HERMANN A. GUNTHER. 


} 


John Bogart, of said city and county, being duly sworn, says 
that he is by profession a eivil engineer, and has been ase“: co 
Lr wed 1D his said profession during the period of twent *-five years 
last past t; that he has been engaged in the employment bol the chew 
ernment of the United States and of various municipal govern- 
iments, and that for five vears, from 1872 to 1877, he was superin- 
tending engineer of t the park department of the city of New York ; 
and deponent further says that an artificial stone pavement to be of 
value must be constructed in sections with free joints; that he does 
not know of any method, nor does he believe there is any method, 
of forming such free joints between sections laid in a plastic state 
on the ground without the interposition of something between the 
sections to assure such a joint ; that if such walk is made in alter- 
nate sections, and the first series of sections be allowed to set or 


barcen, and pega ee ashe kre rae vena with the material in 
a plastic state place d against the sections already formed without 
1! erpcene: maple, Aneel will be 1 scnassace Mintel ae 

QTD tween the joints, and the joints will be inaperiocs anil ama 


lar; that deponent has experiment d upon pavement formed 
In the manner last above described and found upon taken it up that 
the sections did not break in regular lines along the joints, but in 
irregular lines, portions of one section adhering to the other adjoin- 
ing section. 

Deponent further says that he was the engineer see of the 
work in the city-hall park done by the defendant, Hermann A. 
Gunther; that deponent required of said defendant and insisted 
upon a perfect separating of f th sections, and in that case the forma- 
tion of the joints was produced by the interposition of a 1 metal tool 
whip the vaaterial en 16 aoleaihe Hate -; and deponent further says 
that work without the interposition of something to form free joints 
between the sections would not have been accepted and would have 
been of very little value; that deponent would not have such work 
in any case where deponent was employed. 

And deponent further says that he has no knowledge or informa- 
tion of any pavement being laid of concrete in sections upon the 

70—215 
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ground while the material was in a plastic state before the date of 
the Schillinger patent. 
JOHN BOGART. 


ot . ; . ‘ ‘ ’ i, & aa , . e Y ’ fot L 
Sworn and subseribed before me this Zoth day of November, 


CHAS. F. BOETTCHER, 


= ® &s rae ’ oe 
Notary Public, Kings County. 


United States Circuit Court, Southern District of New York 
Joun J. SCHILLINGER vs. HLERMANN A. GUNTHER. 


_ “, 

Gotthardt Litt 
ot Novem ber. Is 
he served a copy of the annexed letter on A. V. Briesen, Iesq., the 


c } ; ] ie >UTPRVOY OY 
defendant’s solicitor herein, by handing the same to and leaving It 


hauer, | F aul’ 
75, at No. 2908 Broadway, in the eitv ol New York, 


> | 


. ' . ~- ) 
} ‘ ' iy ° > wr ot + , *) +] > 
veiling duly sworn, says that on the Zoth day 


with him personally ; that he knew the person so served to be A. Y. 


ian 1 i ¢ > 
Dbriesen. mentioned in said letter. 


. : 1 , 7 
Deponent further savs that at the same time and pl Ne @CX1b- 
i 
: } " = - ca | 7 i | \ olurvere 
ited to the said A. V. Briesen an original affidavit of Jacob Weiden- 
} . } } ; ee ee Col «atic aernh arcaenae al 
han Mace In the above-entitied action, sald agidavit belng also 


hereto annexed. 


GOTTHARDT LITTHAUER. 


7 — 


Sworn to before me this 27th day of November, IS7d. 
CHAS. F. BOETTCHER, 
Notary Public. Aings County. 


(Certf. filed in N. Y. county.) 
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NOVEMBER Born, 187 
To A. V. Briesen, Esq., att’y for def’t. 

Diar Str: You will please take notice that the affidavit of Jacob 
Weidenmann, a copy of which unverified was served on youon Fri- 
day last, has been duly verified and is herewith shown to vou and 
will be used at the hearing of the motion in this case to be heard on 
riday next. 

Yours truly, J. VAN SANT 


‘OORD. 


ipl’t’s Solicitor. 
Ciry AND County OF Niew YORK, ss: 
United States Cireuit Court, Southern District of New York. 
JOHN J. SCHILLINGER vs. HERMANN A. GUNTHER. 


o> 


] ] > ' -ac8 Lit ned } ’ , ! , ¥ | . 
Jacob \\ eradenmann, OF said CItTV ANd County oj New \ ork, having 


his office at No. 111 Broadway, in said eity, being duly sworn 


» 
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978 Says that he Is bv profession Aa la 
neer,and has been actively engage 
period of twenty-two years last tC, ale 


‘) 
mis 


SCHILLINGER 


ET AL... &¢. ADD 


’ 
| 


ndseape a ‘chitect and engi- 
In hissaid profession for the 


dur that time has had 


—" 


nex 
5 4 


large experience in constructing sidewalks and park improvements 
composed of every kind of material in use for such purposes; that 
deponent has been employed as superintendent on work for the Gov- 
ernment of the United States and of municipal corporations and for 


private institutions and private parties ; that deponent has had large 
experience in the formation of walks of artificial stone in the manner 
deseribed 1) thie Schillinger patent and 1) all the modes used or 
known in the art; and deponent further says that prior to the issu- 
Ing of the original Schillinge patent, in July, 1S70, all the econerete 
pavements In use or known to the art were laid 1n one continuous 
mass or plece; that such walks were very little used and were of 
little OF 110 value because when the vy Were expos J LO the aetion of 


weather they | 


+} 


ee, ae ; _ . 
the roOKRe Up Into wreguilal shapes and were therevy 
, trav | +} ; t ] + | . . . “} 1 5 ’ . 1} : 
C(iCSLTOYV et! trial deponent and others were engaged In various ex- 
eDSI\ "4 PH wife ft me » 6) qawary) rT fartifie: l ef r) ax} To 
| if CX perinye iit 14) Pproauct cl Ppave»me#»ht {)} iil iii’ ire (pide Wille i 

} } ' } ] ’ , : Bus * . , ae i 
should be free from the defect above mentioned. Dut without Satls- 
factorv r ltc- ¢] a . te ral laly rt 
hactoryv reswWits: that said experiments re ited soleitv to the Composi- 
; : } ° ; . } : 
tion of material composine§ the pavement and tne loundation on 

i t 
, . : ’ ] ] } » * , . : Be ] | 4 
which It Was 1a d and deponent furthel Ssavs that then therewas a 
<} } | ’ ] 7 1] , . ] } ; ft? ; ' } 1m) . : . ? — 
reneral and Tully re O2NIZea puHotil necessity foran Improvement in 

. > - : on . } } — : . — - 
artifielal stone pavements Which would give permanence and ullllty 
s 5 . 

j . ’ , - | ’ f S } 

to them and which would remedy Lf) defect above Mentioned, 
Ont = | , ‘ irroagtnilar ' 

Jig nameivy, tlie tendeney tO break Up mto irreguilal shapes that 
. 4 
} } } = a } } 
soon after the mtroduetion of the schilllnger patent to thie bDub- 
. , ; a | es P — a . deal , 
Lie It Was generally adopted by the artand came nto general ust ind 
P . i 2 
. 1 } , ] ae  E- } 
| ‘ ,r ." ‘ ; .-* . ; . : ’ | Tu? « ‘ i " " er 
effectually and fuliv met the atoresald p bile want and necessity, 
| ‘ tifipial ? r) 1 i |- yf > } , PV ? “> t r) twoaly 
alid AaAbruliil@e@lalt Stone WalkKs ib O1CS pecatlhiit mUuUciL NIOTe eCXtLTeENSIVeLS 
] ‘ 1] ‘ ] aa ] oo . » ‘ ; ' } on 4 - : 
and wenerally used than they had evel peen before that anterior to 
} y J 1} ° one } ] : 
roe Sse) minger | lent =1cle Wialiks had neve r been construeted im sepa- 
i 
, A ; ' ; il | 
rate sections formed Upon the vround, to Live best or deponents 
“a q =, : } a —e ; ' 
knowledge and belief: and deponent further says that his OpIhion, 
A 
. 7 . . | . . F 
rPounde upon his experirence and opservation In the construction 
i ; 
‘ ve f hei ty 6 | f Y)} ; 7ex1Y) ry f rt) loayy Yr) thy, reroll | | + | i 
ellie Use OF arirliaaclal Stone paveiMmel;ll Uitiicti pPOTI LHe MPOUDA, Is tha 
1] + | ’ i i ' ] , es " t " ’ ; ] — P , ¢ | ? 
aii the vaiue Of such pats nent consists 1n Its bdeINge separated oO! 
bes } a * | om 24 
divided Hto separate blo KS or sections, SUDStLaAN LiiV AS deseribed 
: . ] } + ) i , | : , ¢ ' Ine 
In Mr. Sehillinger’s reissued patent, with which deponent 1s familiar 
d i i 
‘ | thiel } 1? Ie nit ref 
and Which ne tullyvy understands 
. } nat | . ‘ ] , — ; . 8 ‘ 
And deponent further says that he has eareful examined and 
- 1 ] B } z _ ‘ Be P } ] 
considered the disclaimer filed by Mr. Sehillinger on or about the 
. ’ . ’ —— | ; ] ? 
first day of Mareh, 1875, and understands its contents; that depo- 
} } . ‘ 4 . 
nent is clearlv of the Opinion that a sectional conerete pavemeni 
: i 
eo ap on . . . i. > | _ F cht 
cannot be formed without Interposing something between the jommts 
} . . , } - = - : sew ] *) ‘ 
Lnat, 1n deponent S opinion, the use of joists to form alternate sec- 
; ; ‘ : 
. . = 7% “> . . . + > ' +> ‘ . 
tions is to that extent and in that manner the interposition of some- 
: si lee { ] : ~ =< | c 
thing between the lolmmts OF tne sections wWwhlie Ili the process On, 
formation. 
Tl af a < a , 1 I. } thus f - | ss it — ‘ fern " | 
nat WwW a walk De LiIUS TOPrinNe Im aiternate SecLlonrs, ali! 
. . } 2 . ’ ] 7 . 
JOU after the setting of the first series of sections the aiternate 
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spaces be filled with new material in a plastic state, the Joints 
will be imperfect and irregular and there will ee ee 
sion between the blocks when the process of setting is complete. 
Such work would not be accepted by any one * ile din the art nor 
on any public work where neat and thorough workmanship 1s_re- 
quired. Such work would be worth in value when done thirty-five 
per cent. less than if it were constructed in the manner described in 
Schillinger’s patent, with the disclaimed | arg ees 
.-WEIDENMANN. 

Sworn and subscribed to before me this 23d day of November, 

1S7S. 
CHAS. F. BOETTCHER, 
Notary Public. Kings County. 
(Certf. filed in N. Y. county.) 


95] Argument of kdward Fiteh, Lisq . for Complainant. 


7 ° fe , 7 ° , 4 - . . r ” 
United States Circuit Court. Southern Distriet of New York. In 
leaquity. 


JOUN J. SCHILLINGER vs. HERMANN A. GUNTHER. 


Before Blatehford, judge. 


NEw York, April 14th, 187! 

If the court please, we come before the court with a patent 
which, since the disclaimer was filed in the ease, has been made the 
subject of large discussion before your honor; has been three times 
before the court for judicial determination, and in each instanee has 
been confirmed, the decision having relation in each instance to 
the disclaimer and its effeet Upon the patent. 

The first decision thus rendered was by his honor Judge Ship- 
man, upon the trial of the case. Your honor will remember that 

that was after the filing of the disclaimer. The disclaimer was 
982 filed the first of March, 1875, and the decision was, I think, 
May, 1875, but at all events a very short time after the 

filing of the disclaimer. 

The second time the patent Came before the court for judicial 
action was oe Mae ties bh ater se which a decision was 
rendered confirming the patent and fully sustaining our view in re- 
gard to it, the opinion liveset hucties reference especially to the 
effect of the disclaimer upon the patent. 

The third time it came before the court for judicial action was 
when it came before your honor upon a motion for final judgment, 
in deciding which your honor delivered an elaborate opinion and 
discussed the disclaimer and its effect upon the patent. 

We stand, then, before the court upon a patent which on three 
different occasions has been before the court for adjudication, and 
on each occasion sna qa Its effect upon the patent and 
the question of the validity of the patent with the disclaimed por- 
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tions omitted were before the court, and in each and every instance 
it was sustained. 

And these are not the only | yu licial decisions which have been 
made to the same effect, for since the decision by his honor Judge 
Shipman (I can’t now state the exact date) the same questions were 
raised before the United States circuit court for the district of Cali- 
fornia in an action at law, and the circuit judge in his charge to the 
jury reviewed this patent fully, the reissued patent and the dis- 

claimer, and sustained the patent in view of the disclaimer. 
983 I will present to the court a report of the charge which we 

have every reason to believe is entirely authentic, although 
it is not certified. 

We claim that this is a patent not for a process alone, as the coun- 
sel for the defendant insists in his argument, but a patent for a pro- 
duet Aas wel] As for the process by whie h that produc f 1s made, | 
think that this is fairiy inferable from the clear language of the 
patent, the original patent as well as the reissued patent. 

The patentee Starts out with the declaration in his specification 

“Be it known that I, John J. Schillings r, of the city, county, and 
State of New York, have invented a new and useful eat 
7 concrete pavement ; and I do hereby declare the following to be 

ull, clear, and exact deseription thereof, which will enable those 
skilfed 1 the art to make and use the same, refe rence being had t 
the accompanying drawing, forming part of this specification. 

And then he deseribes the manner in which it 1s nee 

Now, we must t take t his language with reference LO the State of the 
art at the time the patent was obtained. 

[t is in evidence by the testimony of Mr. Schillinger, and by the 
testimony of the three engine rs who —_ been enalled its witnesses 
In this case, and the whole current of 1 testimony is to the same 
effect, that prior to Schillinger's rheseit the only kind of concrete 
pavement in use or known LO the art was a conerete pavement laid 

In one continuous piece, and it was with reference to that 
9S4 character of pavemne nt that the attention of the patentee was 
particularly and specifically called to the subject, and the 
1 hie d as to what Improvements ecoul | be 


suggestions occurred to his n 
ie witnesses in the case testify, that a 


J 
made. Ife testifies, and all 1 
pavement laid in one continuous piece when subjected to the opera- 
tion of the elements will break up from contraction and expansion 
Into irregular shapes and become worthless ; and the testimony 
shows that immediately after Mr. Schillinger’s invention was pub- 
lished and made known it was adopted by the public, and concrete 
became in demand at once for the } purpose of constructing these sec- 
tional paveme nts to such an extent fio it the jnport ition of Portland 
cement into the United States went up from 400 barrels per annum 
to 2OO.0O0 barrels. 

Now, to say that this patent covers merely a process and not the 
product is, it seems to me, absurd. The language clearly shows 
that 1t was the product as well as the process which was intended to 
be covered by the patent. Then, again, we find that the patentee in 
his reissued patent not only reiterates the same thing, “that I, John 


—? 
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Schillinger, of the city, county, and State of New York, have in- 
vented a new and useful improvemant in concrete pavement; and | 
do hereby declare the following to bea full, clear, and exact de- 
scription thereof, which will enable those skilled in the art to make 
and use the same, reference being had to the accompanying draw- 
Ing, forming part of the spec ification; ” but he amends his claim by 
adding the first claim of the reissued patent, “a concrete pave- 

985 ment laid in detached blocks or sections, substantially in the 

manner shown and described.” 

‘slp Is not a pat nt which covers all sectional concrete pavement. 
‘th eovers that Improvement which remedied the 


It i i patent which 
defect in conerete pavements as known and used in the art prior to 


the invention, namely, laid in one continuous piece. It 1s fora sec- 
tional concrete pra ve MNetil laid 1) the manner « deseribed n —— 
cations—that is, by putting the plastic matter upon the eround where 
it is to be used and so laying it that when completed it shall be 

sections with joints, which permit the sections * heave satan 
and the blocks or sections to be taken upseparately. Another effect 
of the joyits is this, if one section becomes fractured or broken for 
jot run across into the adjoining block 


I 
— ° . . "ry 
Lin ohne continuous plece 1t Will ran to 


iil 


any cause that fracture will 
or section, whereas if it 1s al 
the outer edge of the pavement, wherever that may be. 

The gentleman says that our product is substantially a concrete 
pavement made of sections formed elsewhere. We claim nothing of 
the kind. We never have claimed anything of the kind—that is to 
say, although there is no proof whatever in the case that a pave- 
ment of that kind had ever been madein this country or was known 
to the art before our invention, vet it was a thing which might be 
done and which was so nearly in accordance with the brick pave- 
ment and with the natural stone pavement and with the wood pave- 

ment—all pavements in use except cement pavement being 
986 in sectlons—that we did not claim to cover it or claim it as 

an original thing. What we did elaim was the formation 
upon the ground where it was to be used of a pavement of plastic 
material laid there while it was in the plastie state, which when 
complete should be in blocks or sections. 

Now, if a cement pavement constructed of sections manufactured 
elsewhere could be used, why is it not used? Our prohibition or 
our exclusive privilege does not prevent the publie from using that 
kind of pavement. \ ein a Is a sectional pavement 
made of plastic material manufactured elsewhere and laid in see- 
tions; but why is not a cement or conerete pavement formed in 


that way used? Because, in the first place, the expense excludes 


it. Itis far too expensive to manufacture the blocks elsewhere and 
bring them and Jay them down ina particular place. Not only 


that, but when laid the uniformity of surface eould not be obtained 
which 1s obtained by our process, which makes a perfectly uniform 


surface. 
Then, as to durabilitv. If the sections are formed elsewhere and 
laid upon prepared ground, owing to the imperfect condition of the 
face upon which it would be laid, it would get out of shape ina 


sur 
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short time. Owing to all these causes a cement pavement laid in 
blocks formed elsewhere is impracticable. It may be made, but it 
is far too expensive and liable to so many defects that it is excluded 
In the art and not used. 

Our claim does not cover any such pavement; but after setting 
forth in our specifications how we lay this pavement we simply say 

that we claim a concrete pavement laid in detached blocks or 
987 sections substantially in the manner shown and described in 

our specifications, and that is nota sectional pavement of 
blocks manufactured elsewhere and brought there atid laid upon the 
ground. It isa sectional pavement of plastic material formed upon 
the ground where it 1s to be used so divided and separated while in 
the plastic state by introducing something in the joints between the 
different sections while the material is in the process of setting that 
the sections shall be substantially separate when the work is com- 
plete. 

But the gentleman claims that the disclaimer has taken out of the 
specifications all that sustains this first claim, and that therefore this 
first claim must fall to the ground. This is hisargument. Well, ] 
put against his argument the opinion of Judge Shipman, In which 
that subje ct is judic lally determined. He holds that the first claim 
is valid and good, notwithstanding the diselaimer. : a in addi- 
tion to that, your honor’s opinion, which coincides with Judge Ship- 
man’s opinion upon that subject, so far as the subject is reviewed In 
your honor’s opinion. It is referred to, and | think the opinion Is 
quite distinct upon that point. I put against it, also, the charge of 
the judge of the circuit court of California, in which the subject is 
elaborately and fully reviewed, and he holds the same thing. In 
addition to all these—for I never attach much weight to opinions 
that are not sustained by reason, that cannot be supported by clear 
logic and a plain statement of the reasons for the opinions—I say 

that the opinions are well founded upon logic and a fai 
988 reading of the specifications in the reissued patent, with the 
disclaimed portions omitted. 

Now, if your honor will take up those specifications, with whieh 
your honor is very familiar, and simply omit from them the words 
which are disclaimed, your honor will see that there is abundant 
support in the remaining portions of the specifications, which are 
still left untouched by the disclaimer, to sustain the first claim, 
which is “a concrete pavement laid in detached blocks or sections, 
substantially in the manner shown and described.” ‘There cannot 
be any doubt about that. 

We were not, therefore, obliged to wipe out that first claim, be- 
cause we disclaimed the formation of blocks or sections in the man- 
ner in the disclaimed portions described, and it could not logically 
and —— be said that we pul those portions which were dis- 
claimed into the reissued patent for the purpose of sustaining that 
first cehe for the very plain and obvious reason that, taking out 


] {"; + 


the disclaimed portions, there is still enough left to fully sustain 
that first claim and to justify it in all respects. 
In conne etlon with this | Urane h oOo! f the sub] ect an: | LO sustain our 
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position I will call the attention of the court to the following propo- 
sitions and authorities: 
If a patentee makes a claim which. is not well founded in the same 
patent with other claims which are well founded he may disclaim, 
within a reasonable time, that which he had no right to claim, 
SD and then his patent will be 2ood as to the residue—as cood 
as if it had been issued originally only for the claims which 
are valid. 
Seymour vs. MeCormick, 3 Blatech., 209, S. C.: 19 How., 96. 
Tuck vs. Bramhall, 3 Fisher, 400, S. C.; 6 Blateh., 95. 
Taylor vs. Asher, 4 Fisher, 449, 8. C.; 8 Blatch., 31o. 


The law which requires and permits a patentee to disclaim is 
not penal but remedial. It is intended for the protection of the pat- 
entee as well as the public and ought not therefore to receive a con- 
struction that would resirict its operation within narrower limits 
than the words fairly import. 

O’Reilly vs. Morse, 15 How., 62. 
, 


After a disclaimer has been properly filed the construction of the 
patent must be the same as it would be if the matter so disclaimed 
had never been included in the description of the invention or the 
claims of the specifications. 

Dunbar vs. Myers, 11 O. G., 55. 


Now we are before the court with this patent thus judicially sus- 
tained and defined. We have proved the infringements of the pat- 
ent clearly and distinetly as we have averred them; but at this 
point we are met with new issues, and they arise in this way: 
Your honor’s decision gave us only nominal damages, holding that 
every single act of infringement which we charged and which we 

proved Was 1n truth and in facet an Infringement of our patent, 
990 sustaining our view of it in all respects; but your honor 

held that we had adopted the Wrong rule of damages, and 
for the purpose of enabling us to correct the error which in that 
respect had been committed we asked the court to send the case 
back to the master to take additional testimony. 

We introduced in support of that motion four affidavits—one by 
Mr. Schillinger, one by Mr. Bogart, one bv Mr. Radford, and one by 
Mr. Weidenmann. In the affidavit of Mr. Schillinger, which was 
made at considerable length, reference was made to the various ex- 
periments which he had tried in this matter and to the conclusion 
which he finally arrived at, that the disclaimed portion—the process 
described in the disclaimed portion of the reissued patent—was im- 
practicable and could not be used. The language seemed, in the 
mind of the court, to justify the inference that the complainant 
arrived at that conclusion some time before he filed his disclaimer, 
and thereupon the counsel for the defendant moved to have the 
patent declared invalid because the patentee had unreasonably de- 
laved to file his disclaimer. The court looked into the issues as 
made by the original pleadings, and came to the conclusion that no 
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such issue had been raised by the original answer, and the court 
suggested (I think Il am right in so stating) that if the counsel for 
the defendant should then make application to the court for leave 
to amend his answer by raising that issue the court would grant 
that motion, and thereupon the counsel for the defendant, acting 
Upon that suggestion, made his motion, and the court eranted the 


order. Now, for the purpose of showing exactly what the 
JUL issues thus made are, and exactly what the court permitted 


to be put ee the court. 
[t is in the defendant's record lid this Case, On page ao: ”™ Upon reas ding 
the affidavit of John J. Schillinger, the complainant, sworn to before 
Charles F. Boettcher, notary public. on the 22nd day of November, 
1875, and which was read and filed December 2Oth, 1878, and the 
proposed amendments LO the : ahnswel herein, sworn to December 93d, 
1878, and on motion of A. V.Briesen, Esq., defendant’s solicitor, and 
after hearing Edward Fitch, Esq., for the plaintiff, it is ordered and 
eyo 
‘a That the answer of the defendant. filed herein January 29th, 
snk tah eee hereby, amended by inserting therein the 
following allegations: | 
‘And this defendant, on information and belief, further answer- 
ing, says that, for the purpose of deceiving the public, the deserip- 
tions and specifications filed by the patel ntee in the Patent Ofhee, 
and which is contained in his said reissued letters patent, was made 
to contain less than the whole truth relative to his alleged invention 
or discovery, Or more than Is hecessaryv to produce the desired effect, 
‘and that his reissued patent is therefore void and of no effect what- 
soever 
“And this defendant, on information and _ belief, further answer- 
ing, says that the complainant in his reissued letters patent claimed 
to be the original and first inventor or discoverer of a material or 
substantial part of the thing patented, ot which he was hot 
992 the original or first inventor or discoverer, and that said part 
is embodied in his disclaimer filed herein, but that the mat- 
ter so disclaimed was not introduced in the reissued patent through 
Inadverte nce, accident, or mistake, and without any willful default 
or intent to defraud or mislead the public; but, on the contrary, 
that it was introduced in the reissued patent deliberately and with 
the intent to defraud and mislead the public 
“And this defendant, further answering, says, on information and 
belief, that the complainant has unreasonably neglected or delayed to 
enter his disclaimer, and that he therefore is not entitled to the ben- 
efits of the disclaimer, and that the complainant well knew, as early 
as the year 1873, that he was not the original and first inventor or 
discoverer of the part of his reissued letters patent which 1s de- 
scribed in his said disclaimer. 
“Ind. That the complainant have ten days after the service of a 
copy of this order to file his replication to the answer as amended. 
“3rd. That hereafter the parties take proofs asto the subject-mat- 
ter of said amendments, but to no further extent, and not other- 
wise, before John A. Shields, examiner. 
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“Ath. That upon such proofs, when taken, and upon the proofs 
already taken, the cause shall be breught to final hearing on the 
Ist Monday of \pril, IS79, and that the defendant have thirty davs 
after the filing of such replication to put In his proofs to support the 

allegations of said amendments, and the plaintiff have thirty 
IOS days after the closing of the defendant’s sald proofs LO pul 1 
his proofs in reply thereto. 
“Sth. That this cause may be now placed upon the equity calendar 
of this court by either party, and be noticed for hearing by either 
party for the first Monday of April, 1879. 


‘SAML BLATCHEFORD.” 


Now those are the issues. ‘The two issues raised by this answer 
are. first. fraud and deceit on the part of the complainant In obtaln- 
ing his reissued letters patent; second, unreasonable delay in filing 


~ 


the disclaimer. So far. then. as the questions now before the eourt 
are coneerned., those are the two issues to be determined—to be tried. 

ba . ‘ , , 
As the court finds those issues so judgment must go. 


} 


‘The ISSUC ot fraud. which Is the first of these issues, Is cl question 


of facet. Fraud is always a question of fact. The amended answer 
eharges fraud and deceit. The defendant was under the necessity 


of alleging fraud and deceit on the part of the complainant in order 
to bring his defence within the provisions of the statute. If the 
fraud and: deceit were wanting, then the acts charged upon the com- 
plainant were done through inadvertence, accident, or mistake and 
could be remedied. They would not necessarily render the patent 
void. The defendant was obliged to charge actual and wilful fraud 
and deceit. To sustain this charge the animus, the intention, must 
exist and be proved. If there is no animus, if there Is no intention, 


if there is no preconceived design to defraud and deceive the 


i ci 
994 public, why then it is simply a mistake, an accident, or an in- 
advertenee. ‘Che animus must exist, the intention must be 


formed in the mind of the complainant and earried into effect. 


lraud consists in doing something which is deceittul and which is 
a wrong to the public or to somebody. Without that fraud cannot 
exist. That is very clear and cannot be disputed. 

The burden of proof is upon the defendant. The party who avers 
fraud must prove the fraud. The burden is upon him; he must 
prove the animus; he must prove the preconceived design and pur- 
pose LO deceive and defraud. 

That burden being upon the defendant, what does he do? He 
takes testimony, and what testimony does he produce? First, the 
testimony of Mr. White,and then the testimony of Mr. Radford, and 
then the testimony of Mr. Bogart, and then the testimony of Mr. 
Weidenmann, and then the testimony of Mr. Brandt, and that is all 
the affirmative testimony which he introduced. And this testimony 
is introduced forthe purpose of establishing, first, that the disclaimed 
portion of our reissue patent deseribes ad process which eannot be 
carried into effect, which has no utility. Thatis the first step in his 
proofs. Well, we are very glad to get him to that position. 

When the disclaimed portion of the reissued letters patent was in 
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the patent and was not disclaimed the defendant was strenuously 
asserting that there a ho utility in It, and that the thing therein 
described could not be done.’ As soon as we had taken it out by 

our disclaimer he changed tront at onee and asserted with 
JO equal emphasis that it was of practical utility, and was a 

mode by which a pavement could be formed, and he fought 
the case — that line of action until he conceived the idea of 
changing back a: gal In, and now he comes before the court and Says 
that it was so plain and so simple and so apparent that that was 
an utterly use ce jopenetionlll mode of proceeding to form a pave- 
ment that we must have known that it was impracticable; that 
any man skilled in the art must have known it; that all these 
enelneers knew it: that Schillinger must have known it, and 
knowing that it was Impra cticable, put it in the reissue with the 
Preconce ived Intention of deecelving somebody by it. Well, | am 
very olad We have at last come to an aceord and understanding 
upon the proposition that this is an utterly impracticable mode of 
forming a sectional pavement; that there is no utility in it, and that 
a sectional concrete pavement cannot be produced upon the ground 
where it is to be used without introducing sumething to form the 


Well, right here on the question of intention to defraud, I want to 
sav to the court that I cannot by anv mode or process of reasoning 
within my powers find any ground whatever for the assertion that 
any fraud can be perpet d by the Insertion In the specifications 
of that whieh is sherbately of no utility whatever and is without 
value. Who is deceived? Who is hurt by the insertion of this ut- 
terly 1 impracticable thing in the patent? How is it material? It 


1S Bon: to say that the publie is excluded from the use of it be- 
cause it 1s put in our patent. The publie is not exeluded from 
the use of it by its being put in our patent. It is excluded 
GOG beeause the immutable and unchangeable laws of nature for- 
bid its use. The thing cannot be done. A man may experl- 


ment —_ or without the exclusive privileges of the patent 
and cannot make such a pavement in the manner described in the 
Sesiainn d pan of the patent. 

Now, whois hurt, who is deceived, who is defrauded, w 
jyured, whether ee thing be in or out of the patent? Whereis the 
deception, whiere 1s the | fraud ? 

We will assume, for the purpose of argument, that it had some 
utility that might be made the subject of fraud ,and deception in 
some Way or other, and see how near the defendant comes to prov- 
ing the animus. 

The defe ndant directs his testimony to the establishment of two 
pro anny lOnS: 

leit That it was plain and self-evident that a sectional pave- 
ment ale not be formed in the manner described in the disclaimed 
portion of the reissue patent—so plain and self-evident that Mr. 
Schillinger must be presumed to have known that fact. 

Second. That Radford, Bogart, Weidenmann, and Brandt had 
held conversations with Schillinger on numerous occasions, 1n 
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which Schillings r had been informed and in which he had ad- 
mitted that a sectional pavement could not bi formed mn that Way. 
Mr. Iitech here proceeded to make a full and careful review of all 
the testimo} lV pr sented by the defend: er to sustain the al leg: itions 
tained in the amended answer, and urged that, as respects 


Cohiba ki i 
QY7/ the first proposition advaneed by the detendant. the proofs 
show that (in the language of the witness Radford) “it was a 


matter of considerable interest to find out the best method of con- 
structing sidewalks and. foot-paths for park purposes ;~ that the 
method disclaimed was made the subject of various discussions and 
experiments by the mplainant and defendant and others, and that 
the conclusion th: z Was impracticable Was hever finally settled 
until at or about the time the disclaimer was filed. The proofs show 
that it was an open question whether that was an available method 
of constructing a sectional conerete pavement until at or about the 
time mentioned, and that soon after the disclaimer was filed the 
defendant asserted and claimed that he could and did construct a 
pavement in the manner disclaimed. 

It cannot, with any show of reason, be claimed that Schillinger 
should be presumed to have had previous knowledge of facts which 
were the subj ct of doubt, discussion, and experiment by all parties 
interested in the subject simply because the final result of those dis- 
cussions and experiments was the idielitilimiaae’ of such facts. 

As respects the second proposition, the testimony offered by the 
defendant is insuflicient to sustain it. It consisted solely of alleged 
conversations had by the several witnesses 7,8, 9, and 10 years pre- 
viously—conversations vaguely and indefinitely remem bered—con- 
versations casually had and not committed to writing and reealled 

by the witnesses only by the promptings of counsel, uncer- 
QOS taln as regards dates and still more uncertain cs regards the 
language used, and which, when stated in such uncertain, 
halting, and defective manner, did not even purport to sustain the 
| re On the part ot Mr. Schillinger, 


va 
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allegation of Ist 
which thev were used to prove 
When it is borne in mind that it is by this testimony t 


‘ 


rat the 

lafandant coeke ft whet tha anmnilatmani Y a 
dgdefendant seeks to convict thre COMpiaiualht Of fraud ; yd wl ruil de- 
the testimony Lo accom- 


} 
] 


ception, the utter and complete failure of 


plish the object for which it is used will be plainly apparent. Such 
testimony Is unworthy of serious consideration in determining a 


question of that character, and we appeal with confidence to the 
court when we ask that it be treated as it deserves. 
But they rely upon the aftidavit of Mr. Schillinger himself. Now, 
[| admit that there was some room for criticism in regard to the 
language which is used in that aflidavit. The affidavit is found in 
the complainant's record on page 50, and also in the defendant’s 
proots on page ob. 
the Court: Mr. Fiteh, there is a sentence that begins on the 3rd 


ile of page 39 of the defendant’s proof that [ would like to eall vour 
attention to. 

Mr. Firen: “Phat deponent has never known any cement pave- 
ment constructed in sections formed on the ground for actual use?” 


ta * eee ee 
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The Court: Yes; that was the sentence that I could not get along 
with, because if he never knew that that thing would work without 
something being interposed how could he swear In his reissued specl- 

fication that he did know. There was the trouble, and you 
J will see it, too. Hesays that he never knew any cement pave- 
ment constructed in sections formed on the ground in actual 
use for out-door work without the interposition of something, whil 
the material was ina plastic state, to form or complete the joints, 

That is the trouble and difficulty in this whole thing, and it sticks 
right out there in that affidavit. I could. not get along with the it 
part of the affidavit; I might with the rest. I am only ealling 
your attention now to the paragraph in that affidavit which was 
the real basis of this difficulty. 

Mr. Brresen: He testifies to that now again. 

Mr. Fircu: Certainly he does; every with ss who has been called 
testifies to that: but what does he Say : ‘That de ponent has never 
known any cement pavement constructed in seetions formed On thi 
ground for actual use for out-door work without the inte rposition 
of something while the material was tn a plastic state to form or 
con iplet the jolts.” Ile does not Say that he never experime! nted 
with cement for the purpose of seeing whether his conclusion, as 
embraced in the disclaimed portion of the reissued letters patent, 
was or was not correct. Ile says that he has never known any 
cement pa veren constructed in that Way, In sections formed on the 


> ground, for actual use in out-door work. Was it necessary that he 
should actually construct a piece of pavement out-d Ors, where it 
was subjected to the operation of the elements, and leave it there 
until it had been tried before he made his pone eet for the rels- 
sue? Might he not from experiments made with the plastic 
L000) >=materials in his shop come to the eonelusion that that was 
navallable mode of forming a pavement, and might he not 
th it in his reissued letters patent without any wrong to anybody 
ithout stating anything which was untrue in point of fact, that 
was false in the sense of intentional misstatement? I think most 
clearly ay might, and he woes On to speak In his testimony of cer- 
tain experiments which he did make in breweries and In his shop, 
| and in other places, with certain kinds of cement, from which he 
believed cl pavement could he iorm« din that Way, and thie refore he 
put it in his re issued patent. 

| 
[ think that will be clear enough when your honor comes to ex- 
pen the eset enn of Mr. Schillinger upon that subject. They 
all testify—every one of the witnesses who testified upon the sub- 


ject moe never saw any such pavement formed which was 
when complete, in sections. He does testify, and numerous other 


witnesses tes tify vy, to experiments made which turned out to be not 
, | 
pene nes pave me nts but in substanee and effeet a pavement in one 


continuous piece. The declaration to which your honor refers was 
limit od to concrete pavements constructed in sections formed on the 
cround for actual use 1n out-door work 

~ Now, we will proceed to review the testimony of Mr. Schillinger 
himself. 
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ler you made any experiments prior to the 
taking of the reissue of your letters patent and whether or no your 


—— 
One 
~~ 
— 
~- 
—* 
_ 
_ 

— 
— 
— 

— 
roe 
——) 


ication for a reissue was the result of such experiments. 
“A. [did make experiments, and the reissue was the result of 
such CX pt rim nts. 

LOO] “( 5. State generally what experiments you made. 

“A. In thesummer of 1870 and in the fall of the same year 
[laid a concrete floor for Jaeob Ruppert. This was a floor in the 
‘vy. That floor was laid in one continuous 
piece, but after the floor was laid [ observed that where the joists OF 


. + a : " ] " : 
second story of his brewel 


. — i ' , ee a 
strips of wood nad been laid some Opening joints appeared. his 
vas not in all the places, but in some of them. In the same year 


’ 


have laid a specimen of concrete in front of the office of the engineers 
in the Vanderbilt depot, in 42nd street, which has been cracked to 
pieces. After | had observed this | have made a piece in my shop 
with the Sadie Cement as was used 1) the Vanderbilt depot, which 
has shown afterwards an opening where one block has been laid 
avainséd the other. 
~ (. () I ferring LO thie plec laid 11) front of the engineers’ othiee 
at the Vande rbilt de Ot, state how and 1 What Manher it cracked 
eA. “ie piece Was about six by twelve feet. and if did erack in 
‘| llow was that prece of pavement laid ? 
“A. It was laid in one continuous piece. 
S 


mt KB , sebate whethi r you made other experiments prior to vour 


“Q. 9. From those experiments which you made, as stated, what 


? 
« } . ? } ee - . 2 . . 
conclusion, 1f any, did vou arrive at In regard to the neces- 
1002 sity of Interposing anything between the sections while in the 


. , : 
Drocess O] bOr) 


és | ee P — a 
A. | eame to the CONCLUSION that cement would SHrINK In Set- 


° | ©) \ 'y v* «yy , ‘ ¥* 4 ’ : sy ‘ , °@ as 
(). 15. In your answer to question 9 you say: ‘I came to the con- 
‘Pe ee Sae- 


: 
Is1ohk that cement would shrink in setting. State whether there 
would be an op 


MWY 1) COLDS quence ot the shrinking of the cement 
In setting; and, if so, at what point or place in the pavement. 

“A. Ifcement shrinks there will be an opening somewhere, and 
the opening generally appears where a joist has been laid, if the 
eement does shrink, but good cement won’t shrink. 

‘Q. 14. What was the character and quality of the cement which 
vou used in the experiments which you have mentioned ? 

“A. [It was an inferior cement, which fact I did not know when I 
made tl 


Q. lo. Did vou act upon the results of those experiments; and, 
if so, wi V ¢ 

“A. IT made an application for a reissue. 

‘Q. 19. At the time you made your application for the reissue 
did you or not understand that the new matter inserted in the re- 
issue asked for was within your invention ? 
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“A. I consulted with Mr. Hautfabout it, and I did not consider that 
was any new matter. I considered it was my invention, or at least 
as a part of my invention. The principal part of my invention was 
to form él bloek pavement or a sectional pavement OT) the cround, 
on the surface. I mean to say where the sectional blocks 
1005 manufactured on the spot does remain, with the only differ- 
ence that the old mode of laying sectional pavement was [to 
make them in moulds and lay them down after they became hard 
likea brick pavement, and it was also so understood by Mr. llauff, 
and the application was made in good faith by me.” 


Your honor will see that he swears positively that he understood 
this new matter to be within his invention, sustaining entirely the 
construction which I claim for the patent, namely, that it was for 
a product also and not merely for a process. 


“Q. 20. Did you afterwards and on or about February 27, 1875, 
make a disclaimer of a portion of the description in your reissued 
patent? 

“A. I did. 

" \). 21. How came you to make this disclaimer ? 

“A. This disclaimer was proposed to me by my counsel, and I 
consented to it, as I found by experiment that 1t was impracticable 
to construct a sectional pavement without inte rposing something 
where a joint ought to be formed. 

™ Ae, 22 About how long before the disclaimer Was filed Was it 
that your counsel proposed to you the disclaimer ? 

“A. I don’t think it was over three days. I think they made ap- 
plication for it immediately after they had mv consent to It. 

“(Q. 23. Before your counsel proposed to you the disclaimer what 
knowledge or information, if any, had you about the right to make 
a disclaimer ? 

“A. I did not know that there was anything wrong in ny 

1004 reissue and [ did not know anything about patent law, and 

I never heard the word disclaimer before it was suggested to 

me by my counsel. I[ could not understand at first what they 

meant by disclaimer. After an explanation of my counsel what it 

meant I consented to it,as I was satisfied by practical experience that 

it wasn’t possible to form a salable or such pavement which would 

be accepted by any engineer without interposing something. I 
mean to say, instead of possible, impracticable. 

“Q. 24. When or at what time did you become satisfied by prac- 
tical experience, as stated in your last answer’? 

“A. In 1874 I contracted a pavement with the Government to be 
laid on the Capitol ground 11) Washington, D.C ‘The contract was 
awarded to me by Mr. Olmstead and the work was done under the 
supervision of Mr. Radford. Mr. Olmstead wanted me to lay inthe 
fall of 1874 a specimen under the same contract. They wanted me 
to make as close and neat joint on that pavement as possible. [ 
laid a specimen of about 2,000 or 5,000 square feet where each alter- 
nate block was left out and then afterwards filled in of different 
color, and when these blocks so were formed and smoothed off on the 
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top I washed away the spillings which run over from the new to the 
old or first formed blocks with a sponge ; after completed the joints 
or where two blocks joining each other did look or made an appear- 
anee like two pieces of wood of different eolor has been vlued to- 

vether, the way cabinet-makers docs; but this pavement | 
1005 had to take up again ; it was not aecepted by the engineer, 

and I myself was satisfied that I had to take it up on the 
ground that the pavement was badly eracked, and when the Joints 
had opened or cracked the line of such crack was crooked and ir- 


regular; and when I broke up the pavement I found that some of 


the blocks only could be taken up without breaking the same, and 
nine-tenths of the pavement had made adhesions on the lines and 
broke irregular and a longitudinal crack had crossed on section of 
blocks across the joints all the way through the length of the whole 
pavement. 

“(). 25. About what time, with reference to the filing of the dis- 
claimer, did you take up that pavement ? 

“A. 1 did not take up the pavement in the fall. [letit lay until I 
could commence the new pavement next year; but in about the month 
of January, 1875, I was certain by inspecting the pavement that it 
was imperfect, and then [ made up my mind never to lay any pave- 
nent again without interposing something.” 

The piece of work in regard to which Mr. Schillinger here testifies 
is the same piece of work in regard to which Mr. Radford testified. 

That was in January, 1875, and the disclaimer was filed the Ist of 
Mareh, L875. 

That is the only large experiment in proof which could be re- 
earded as a thorough test of the process deseribed in the disclaimed 
portions of the reissued patent, and as soon as he had made it and 

had had an opportunity to inspect it after it had lain a short 
1006 time so that he could see how it operated he came to the con- 

clusion that that method was lmpracticable. H{le laid no 
more after that method, and on the Ist of March he filed his dis- 
claimer. 


“XxX Q. 60. Do you mean to say that when the testitnony on be- 
half of defendant was taken in this action, during the year 1878, 
you had not already concluded that good cement will not shrink ? 

“A. I was not satisfied of it until the work in the Capitol at Wash- 
ington, when | came to the conclusion it was impracticable to lay a 
pavement without interposing something to form the joints while in 
the process of formation.” 

Cross-question 71 is as follows: 

“XQ. 71. Did you not express it as your opinion to others, as 
early as 1875, that ‘fresh cement when placed against set cement 
will not adhere?’ 

“A. I don't recollect whether I did or not. 

“XN Q. 72. Did you at that time know the fact to be such as last 
enquired of? 

“A. I did know at that time that some cement will not adhere, 


a 
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but I was not satisfied or sure whether best cement would—that is 
vo say, on a horizontal joint of a block pavement. 

“X Q. 73. Well, but on the vertical joint of a block pavement 
were you or not satisfied at that time that adhesion will take place 
on all cements? 

“A. I was not. 

“X Q. 74. Will you swear that you had not already concluded 

that such was the fact as early as 1873? 
1007 “A. Twill. 

“X Q. 75. In your affidavit you swear that you became sat- 
isfied from actual experiment and from observation that the matter 
added to your patent by the reissue was a mistake. Do you now 
mean to swear that the work done by you at the Capitol in Wash- 
ington in the latter part of 1874 is the only experiment and the only 
observation made by you in that matter up to that time? 

“A. No; I have made some other experiments. I made a bloek 
of about six inches square. Half of this block, 5 by 6, was a differ- 
ent color from the other half, and this was made, to the best of my 
recollection, in the spring or in the winter of 1875 to 1874. It was 
formed in a mould of 3 inches thick, and half of it was filled in first 
in one color and the other half, after one block had been formed, in 
another color. This block, after it had set, I brought to Mr. Van 
Santvoord’s office, and I recollect distinetly that this block was lay- 
ing out in front of that window till the final hearing, and I do ree- 
ollect now that Mr. fitch used it in the argument on the final hear- 
ing.” 

“X Q. 77. What did you make that block for ? 

“A. For an experiment—whether one block would adhere to the 
other or not. 

“X Q. 78. How long before making the second half of that block 
did you make the first one ? 

“A. After the first had sufficiently set to form an edge. 
1005 “X Q. 79. By the words to form an edge I presume you 
mean that it had become hard enough to prevent it flowing 
down. : 

“A. I mean the same as if I do manufacture a sidewalk on the 
street. 

“X Q. 80. Was that the first experiment of that kind that vou 
made ? 

“A. I do experiment all the time, and I do not now recollect 
whether it was or not. 

“X Q. 81. Look at the circular now shown you, marked ‘ Exh. 
Schillinger Cireular, and state whether you caused the same to be 
printed and distributed. 

“A. I believe I did. 

“X Q. 82. Why didn’t you print the disclaimer onto it?” 

The counsel for the defendant apparently attaches great 1mpor- 
tance to the fact that when Schillinger issued his circular after the 
decision in this ease he did not insert in that circular his disclaimer. 
I don’t know why he was under obligations to do so. He did issue 
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iL elreular in Which he stated the LWo claims of his patent and stated 


that the judgment affirmed his patent, and he had a right to state It. 


The omission to state the disclaimer was wholly immaterial. 


“A | believe | p ed a correct copy of the judgment of Judge 
Shipman uithy the | Llins ‘) my r pate nt SUSTAI ined ah the decision Of 
the court. I didn't aaa it Was necessary to do so.” 


(That is to Say, to print the disclaimer.) 


“X Q. 53. Do you mean tosay that you did not disclaim any part 

of the claims printed on that eireular ? 
‘A. Yes, sir 
1909 “X @. 54. Do you mean to say that your disclaimer does 
not disclaim anything referred to in these two claims ? 

“A. 1 do. ae 

“XQ. 55. In your disclaimer you state that the claim of your 
patent Is LOO broad, including that which Vou are not the inventor. 
Is that statement in the disclaimer true or not ? 


} 


“A. | made application, under the advice of my counsel, for 
disclaimer, anid consented to it only because | Was satishied that ho 
one could levy any Satisfactory pavement! in detached blocks with- 
Out Tht ry OsIne deaaeiies Ng while It) process “4 format ion: and. iur- 
thermore, | Sav now, and sist upon it, that [ was the first inventor 
of laying a sectional concrete pavement laid in plastic mass on the 
ground; and, furthermore, | say now, and insist upon the de- 
fendant had proved or could prove that such pavement had been 
laid before the application of my patent I will give it up; and, fur- 
thermore, | have stated on the inv estigatiot 1. of the motion made by 
me for contempt of court against Hermann A.Gunuther—I have 
stated to the court that it was not my senna to mulet the de- 
fendant of this case, but, turthermore, I have to state that 1 was the 
sufferer in this suit.” 


it. 1 
} 


ln answer to cross-section 86 he says: 


“A. | didn't pay no attention 


to the disclaimer, only to that part 
where nothing Is interposed 1 


1 process of formation. This was the 

only part which J aor attention to when the disclaimer was 

LO1O proposed tO me by my counsel. The details of the legal 
part by filing such a disclaimer [ did not understand. 

“XN Q. SS. [did not ask vou wheiher you 


understood or under- 
stand the legal part Ol the 


disclaimer. I do ask you neo Saat the 
claim of your reissued patent as obtained includes that of which 
you are not the first inventor. 
‘A. | understand that | am the first inventor to the t 
a (). SO. ‘Then the demain }) matent 
tain that of which vou are not the 


two claims. 
does not, in the claims, con- 
first inventor. Is that it? 

‘A. This question is not clear to me, and I insist upon it that I 
was the first inventor except you can prove that you have done it 


bel fore l «lid 


“NX Q. 90. Please state whether the claims of your reissued 


ee 
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patent as obtained include that of which you are not the first in- 
ventor, to the best of your knowledge and belief 


ae My claims—the first and the seeond eclaims—to the best of 
my knowledge, does not include anything « xcept my invention.” 
The gentleman, in putting these questions, evidently had in his 


mind the statement in the di 
claim contained too much, andsoon. Now, and isa copulative econ- 


: - , . , 
SCiaTIe! that the uciitinne and 


junction and the statement includes both, the specifications and 


claim taken together. lle does not state that the specifications con- 
tained more and the elaim api more, but t hi at the two taken 


together contained more. The statement was literally correct and 
the grammar was correct. 
LO] ] Mr. DRIESE N ; lle means that the specification contains 


more, but that the claim does not. 
Mr. irre ? | mean that. notwithst andin cy the filing of the dis- 


claimer correcting the specifications, by taking out that which is of 

no use—of which he « oka not be the first inventor, because it was 

useless and could not be made to work—by taking that out he did 

not destroy the first claim or invalidate it in the least. That is so 

held by Judge Shipman, and has been so held by this eourt, your 

honor presiding,and by the judge of. the circuit court in California. 
On the 26th page, complainant’s record, is this question 


a 


“X Q. 105. Were any of these people that infringed on your 
patent before the reissue was taken laying cement ps ivement on the 
ground without interposing anything between the joints during the 
process of formation 7? 

‘A. No, sir; there has not been any before, neither after up to 
this day, to lav the pavement on any sidewalk in this city or any- 
where else laid a sectional pavement where they have not inter- 
posed something.” 


: 7 1 S } ws 4 " ; . % * . , Oa . os 4 
Now. that is all plain and Literally true. for in everv Instance 
; ? ? 7 } : ' 
where the attempt has | peeh Inade to lay a sectional pPave4»nn nt With- 
between the different sections while in 


out Interposing som thing 


ting 1 hee a& pavement of one continuous plece. 
The. different sections adhered closely together, as the com- 
1012. plainant elsewhere describes it, as two pieces of wood glued 

together. It is literally true, as the evidence in this case 
shows, that no man has ever laid a sectional pavement for out-door 
service composed of plastic material, laid down on the ground in a 


liorm the se tO} 1S 


process Of se 


plastic state, without interposing something to 
which has been a sectional pavement when completed. It has been 
Olle continues Us piece according tO the old mode of laving cement 
pavement ; and that harmonizes with the statement which vour 
hor nor referred to 12) Mr. SC hill iInger's affidavit, On which SO In uch 
reliance is placed by the counsel for the defendant. The language 
which he there used was een deponent has never known any 
cement pavement constructed in sections formed on the ground for 
actual use in phan eines work thes t the interposition of something 
while the material was in a plastic state to form or complete the 


joints.” 
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Whenever the attempt was made the adhesion took place, and 
the pavement, when completed, was not in sections, but in one con- 
tinuous piece. The testimony of the complainant on this subject 
is corroborated by the testimony of all the other witnesses in the 
case. 

On page 36 of the complainant’s record these questions were put: 


‘X Q. 155. You have testified that your counsel proposed the 
disclaimer. Who were they? 
“A. Messrs. Van Santvoord and Fitch. 
“X Q. 156. What reason did they give you when they proposed 
the disclaimer ? 
L015 “A. | believe it was about some mistake in the reissue. As 
far as I did understand the meaning was and it was my 
Impression that the disclaimer was made because the other partly 
was trying to prove that a cement floor laid in one continuous piece 
was laid sectional, because joists had been used to form such a floor. 
That was the understanding on my part. 
it.’ (). 1o7. Did you tell your counsel before the disclaimer was 
filed the result of your Washington experiment? 
“X Q. 158. What did you tell them about that at that time? 
“A. Ltold them that I wassatisfied thatit was impracticable to form 
a sectional pavement without interposing something, and that such 
pavement would be worthless. That was my experience in prac- 
tice. 


[ recollect very well that when the subject of the disclaimer was 
mentioned in that discussion the first question I asked was whether 
he was satisfied from successive experiments that there would be ad- 
hesion between the sections, and that it was impossible to form a 
pavement in that way, and he answered me that he had made such 
experiments, and it was on that information thus derived that I 
based my advice, and I believe that Mr. Van Santvoord was gov- 
erned by the same fact. 

“X Q. 159. Do you consider yourself still the first inventor of the 

part of the patent which you disclaim ? 
1014 “ A. I consider myself the inventor of the sectional pave- 
ment laid in plastic mass on the ground ? 

“X Q. 160. (Question repeated.) 

“A. [do believe to-day that no one ever tried to form a sectional 
pavement without interposing something. Atleast I have not seen 
it, and I do not claim what i have disclaimed. 

“XN Q. 161. Then, as I understand you, you disclaim part of your 
patent only because that part was impractieable. Is that it? 

“A. IT understood it so. 

“R. D. Q. 162. Cross-question 122 is as follows: ‘ How long have 
you been in New York, Mr. Schillinger?’ and your answer is, ‘Since 
1852.’ State of what country you are a native, and what your age 
was when you came here in 1852. i 


RNIN a tse etn 
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“A. Tam a native of Germany, of Baden, and was twenty years 
and six months old when I came to this country. 

. XQ. 163. Do you consider yourself thoroughly familiar with 
english langtage when spoken and written ? 

“A. I donot. :£ am not thoroughly familiar with the English 
language only in ordinary conversation—ordinary business lan- 
cuage. 

‘hR. D. (). 168. In vour affidavit, Exh. Affidavit Schillings r, you 
state as follows: ‘That deponent was afterwards satisfied, from obser- 
vation and actual experiment, that this was a mistake, and that 
when blocks were laid in the manner above stated there would be 

adhesion between the blocks, ete. ‘To what time did you 
1015 refer or what time did you have in your mind when you used 
the words ‘ was afterwards satisfied.’ 

“A. I mean after the pavement on Capitol ground in Washington 
was laid. I meant at that time. 

“RR. D. Q. 169. You state further in the said affidavit marked Exh. 
Affidavit Schillinger as follows: ‘And deponent further says that 
when the testimony on behalf of the defendant was taken in this ae- 
tion his later conclusion on that subject was confirmed by the in- 
troduction of testimony by the defendant to the effect that fresh 
cement when placed against set cement will adhere,’ « te. State to 
what time you understood that language to refer, CSpecl ally where 
you refer to your later conclusion on that subject. 

“A. The later conclusion I meant after the pavement in Wash- 
ington was laid and not immediately after the testimony of Band- 
man, and sol did understand the affidavit. I was not confirmed 
when that testimony was taken that fresh cement would adhere, but 
the testimony of Bandman and others attracted my attention, and 
afterwards I met Mr. Bandman on Broadway and we talked about 
cement. He said he had a kind of cement, which he ealled the 
Stettin Star cement, does not shrink. After Bandman and Holman 
went out ot business t he acent of the cement factory offe red ee the 
whole — of cement which Bandman and Holman had on hand, 
and I bought it. That was in the summer or fall of 1874. This ce- 
ment was pane on the Capitol work in Washington, and then I was 
satisfied that the testimony of Bandman was correct.” 


L116 Ile savs again in answer to redirect question 175: 


“A JT admitted to it when Mr. Fitch showed me the printed testi- 
mony of Mr. Bandman. but I did not understand it then as I do 
how. | meant then that the words ‘atte rwards [ was confirmed ’ | 
understand that it meant the work on the Capitol. 

“P 1) O.174. What had vou in vour mind at the time when the 

4 e . 
rds referred to were read over to vou ? 
ao | had in my mind that the tes stimony ol Bandman attracted 
my attention and that I was confirmed, after my experience in the 

i: »?° } TA al ] 1Q75 ‘ cre ye *e>T rT Ww } le ( =| ‘ I 
winter of 1874 and ] io, that good cement would not irink, ane 
the affidavit. Of course, | thought It was 


moe 


consented to that part O 
all right.” 
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This completes our review of the testimony of Mr. Schillinger, and 
[ insist that, taken in connection with the other proofs in the ease, 
it shows most conclusively that Schiilinger acted In good faith in 
obtaining his reissue: that at the time he took that reissue he had 
made some experiments—not in out-door work; not by laying the 
ong omen as he did upon the ap itol ground in Washington—but 
he had made experiments, and the result of his experiments was so 
far satisfactory to his mind as to justify his application for the reis- 
sue. That is the question—whether it was satisfactory to his mind, 
so that he acted in vood faith 11) making the application. It 
1O1l7) = =Owas satisfactory to his mind that a pavement mioht be laid 
In the manner deseribed in the ip re portions of the re- 
issued letters patent—that is to say, that he might lay fresh cement 
against set cement, one section being formed after oe other, without 
interposing anything, and there would be an open joint. Now, that 
question has been an open one, about which there has been a good 
deal ef discussion in various stages, and [ am happy now that we 
agree that no such shrinkage will take place. 
| desire to eall the attention of the court tosomething else which 
appears in the record and to which your honor’s attention has not 


peen ealled before. beeause those proceedings were had before Judge 


( 
} 


Shipman. 

The Court: Where does it appear he made these experiments 
before IS7I1 ° 

Mr. PITcH: lf appears in 11S testimony. 

The COURT: Whi I abouts ° 

Mr. Firen: On pages 5 to 6 of the complainant's record, answers 
to questions L. oO, 6, 7, 3. 9, IU. Ll, iz. 13, 1-4. Lo. 

Ile swears all the way through that that application was made in 
good faith. Ele swears it was made as the result of these experi- 
ments, ‘To be sure, these experiments were limited—were not as 
eXtensi ive as thre \ ought LO have been—but | ath Sure the Court wl] 
hot Say that he must « xhaust the whole subject by ra compl Le and 
perfect experiment before he arrives at a conclusion. The informa- 


—" 


, : Seat ee ins ; ~ a — , iene teres -_— 
tion was sufhierent to justify. bim=sin MakKINgG an application ior a 
. > i¢ " eters les 1? 1, 1 } | ‘ ; | ‘ ae ; 
l’¢ issue i | eg BRI ESE EB iw SU TTI lehil LO sustalh Lhe allegation Ot) 


LOIS) his part, and which we insist upon, that the application was 

made in good faith and not with intent to defraud; and they 
show nothing whatever—there is nothing to show knowledge on his 
part at that time that the contrary was true. In the accounting 
before the master, which your honor will remember was long afte 
ing of the disclaimer—for the disclaimer was filed before the 
trial—in the accounting before the trial Mr. Gunther was called and 


ie ] : a ] — >» , , 4 a . 
testifies bow he laid some portions ol pavement: 


} } } } ’ ° . . 

In forming the second block [ interpose nothing between it and 

—_ , a ae oe ae ee ee ee a: ) y 
first. We put the plastie material dl irectly against the edge of 


another already formed. It will make the joint partly free when 
a cemen . . ing to mode of setting 
° , ° , % ’ . . . ° 
r shrinking. I could not state exaetly how free, for 1t is very small 
: } 


rasan shrinkage Che shrinkage depends some what on size of bloek : 
’ ee ee "11 ] inal — 2 
don’t think shrinkage will be uniform on all sides of the block. 


ae maenrycret now + 
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Now, that is what he alleges on that subject at that time. [is 
counsel now admits that you cannot form pavements in that way. 
When the contempt proceedings were instituted they arose in this 
way: My client made observations of the work then in progress in 
the city- hall park and satished himself that the defendant was 
infringing an : violating the injunction, and h e therefore applied to 
the court, upon affidavits, and obtained an order to show cause why 
the defendant should not be punished for contempt, the defendant 

having an opportunity to be heard. In our afl idavits we set 
1019 forth that the defendant was forming the blocks or sections 

by the Interposition of something between the blocks to form 
the joints. They came into court with affidavits In opposition be- 
fore his honor Judge Shipman. We have these aflidavits here. 
There are several of them. One was Hi ory Steiner, and he testi- 
fied: “I was in H. A. Gunther's employ.” 

Mr. brR1ksEN: Please read all of them. 

The Cocrt: I don’t think it is pertinent to the case. 

Mr. Fircnu: It 1s pertinent to show that ey took two views of 
this question and that after the filing of our disclaimer they still in- 
sisted they could form pavements in the manner dive laimed. 

The Court: I ain not going over that matter; it has nothing to 
do with this ease. 

Mr. Fircu: [ simply wanted to show that this question was an 
open question and that there wi here ussion on both sides; that they 
themselves alleged that pavements could be formed in that way 
down to the last proceedings In this case 

Mr. Brresen: I deny that. 

The Court to Mr. Fiteh: Proceed with the ease. The simple 
question is whether Mr. Schillinger had good reason to believe, and 
honestly did believe, the truth of what he put in his reissue. That 
is all there is to the case. 

Mr. ITCH: Well. | SO regard if and [ have so re garded it all the 
time, and | think that we have established beyond question his en- 
tire good faith. As I said in the commencement of my argument 

this question of good or bad faith is one that depends upon 
1020 the mental operations of the man—the intent of the party. 

Ail the parties are not of equal intelligence. lf the party 
proceeding in this matter did make an application for a reissue and 
believed he had the righ t to do so and made it In good faith, no 
matter if it turns out afterwards hat there is something untrue in- 
serted in his specification, the question of fraud is effectually an- 
swered. There is no fraud. 

Now, in view of this suggestion from your honor, I simply want 
to call the attention of the court to the materiality of his particular 
process which is described in the disclaimed portion of the reissued 
pa — [ have a number of 
SI the first place, that the plain meaning of the statute Is that 


. . >, °° 
‘3? Y *s> : + } . ta »? 
authorities here on the subject I in- 


if the party proceeds in good faith he shall not be prejudiced, even 
though error is inserted; though his statement turns out to be un- 
true. It he proceed in good faith it is the intent of the statute to 
shield and protect him. In the case of O'Reilly vs. Moore, 15 How., 
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62, it is held that the — which requires and permits a patentee to 
disclaim Is not “" oF il, ut rem: dial, and 1s Intended for the protection 
of the pate eS aS —- as the publie. 
The gentleman argues this question as though the presence of a 
penne nt in the specifications, without regard to es cood faith 
| the }) val entee, amounts to absolute fraud, whether the misstate- 
ment be in r ation toa material matter or not, and the patent shall 
be Sadie void ior that reason. The statute admits of no such 
construction. It proceeds upon the assumption that, however 
1021 prudent and honest the patentee may be, he may still get into 
the specifications and claims things which are not true and 
which he IS hot entitled to have there, and if glves him cit) Oppor- 
tunity to remedy the error by reissue in the one case or disclaimer 
in the other. - The courts hav uniformly held, as far as I have been 
able to find any decisions aieinaie upon the question, that to subject 
al party LO the penalties that attach tO fraud or misrepresent tation 
the thing in regard to which the fraud or misrepresentation 1s 
alleged to hi ive been made must be a material part of the inven- 
tion. Now, in this case, we claim that the process deseribed in the 
reissued saa patent and subsequently disclaimed was wholly im- 
material, and abou that there Call be ho doubt. [ ean't Sec how 
there Was adhy materiality LO it [t was of no const quence as atftect- 
s of the parties, whether that matter was In 


puean> 


ing the invention or rig 
or out of the specifications. Ifit was in it gave to the patentee no 


exclusive rights or privileges. It was a a * which he could not 
use or exercise; there was no utility in it. It gave him no exclu- 
sive privileges, and if it was out it gave no be nefits to the publie, to 
the defendant, or to anybody else. It was lke any other imma- 
terial matter—irrelevant—having nothing to do with the invention. 


Its being there, then, could not prejudice the plaintiti—o ught not 

to prejudice the plaintiff—aeccording to all the rules established by 

the decisions and according to the plain, common-sense meaning of 

the language of the statute and according to the well-established 
rules which govern human action. In this connection | 

1022 desire to call your honor’s age attention to the charge of 
Judge Nelson in Hall vs. Wiles, 2 Blateh., 198. 

[n considering the opinion which your honor ‘del livered upon the 
application for final judgment, and which was a very careful and 
very thorough review of the whole case as then presented, I was 
strong] Impressed that your honor, not being an adept in those 


matters and not having the full information that you now have, 
entertain: d the idea that the disclaims : oe of the reissue—the 
process therein described—was a practicable thing of some utility ; 

that pavements could be laid in that manner which would possess 
value, and I am not at all surprised that you should have arrived 
at that conclusion Perh Ips thie very fact that we inserted it and 
afterwards disclaimed it would have justified your honor in arriving 


| 
‘ « y colar ’ Lioa¢ 1+ hy | ' ~ " . > > : . , > 
at that conclusion, but with the faets now disclosed and before youl 


hon - af + } ee ae eee + 30 RANnaaAn 1] = 
kIONnOr It Is VDEVONAG AIspute, 1t Is conceded On all hands, assented to D\ 
1] oe 5 Sn a eae wail 
ail Partie S,that the thing 1s entirely useless—possessed of no vaiue— 


and that pavements cannot be formed in that way, and the truth of 
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that proposition does not depend upon the assent of the parties to this 
action. It depends upon the highest and best testimony that can be 
produced on this question. Three of the best engineers in this com- 
munity testified to it. They are entirely disinterested and_ thor- 
oughly intelligent, and their opinions are founded upon actual eX- 
periments proving beyond question or dispute that this disclaimed 
process is of no utility or value whatever. 
1023 Now, that being the case, there is an end absolutely to the 
questions which have been raised by the amended answer, 
because all these questions of fraud which are thereby raised and to 
which the testimony has been directed turn upon and depend en- 
tirely upon the question of the materiality of the subject to which 
they relate. 

Now, the court has found and has uniformly held whenever an- 
nouncement has been made of the opinion of the court upon the 
subject that the patentee, Schillinger, did make a new and useful 
invention, and the testimony shows that it was not only new and 
useful but very valuable—an invention which worked an entire 
revolution in the art to which it related and in its use conferred 
great public benefits. It was immediately adopted and accepted by 
the public, and so great was the revolution which it accomplished 
in the art that the importation of Portland cement rose from 400 
barrels per annum to 200,000 barrels per annum. ‘This fact demon- 
strates the value of this invention. 

Now, we ask whether such an invention as this, ‘possessing such 
value, sanctioned, too, by the decisions of the court—three succes- 
sive decisions of this court and one in California and one in Balti- 
more—shall be swept away and destroyed upon the allegation that 
the patentee did something Inconsistent with good faith 1m obtain- 
ing his reissued letters patent; and that, too, when the testimony 
which was introduced to sustain that allegation fails utterly to prove 
that there was any want of good faith—any fraud—any deceit prac- 

ticed on the part of Schillinger, even assuming that the sub- 
1024 ject-matter was material. It was not material; but, t had 

been material, the proof fails utterly to show any iach Pies 
or deceit or want of good faith on the part of Schillinger as the 
statute contemplates as a sufficient ground for vacating a patent or 
rendering it useless. 

[ am particularly anxious about this case and very solicitous, 
because upon it turns the right of my client to this invention whic h 
he has made and which is so useful and valuable. If the court 
should sustain the position which the counsel for the defendant 
takes it sweeps away the right of my client entirely. That, I think, 
would work great injustice and wrong to my client. 

I believe that I have now said all that duty requires me to say 
upon these issues. Very little remains. Respecting the one ques- 
tion about which we first started out, the question of damages, if 
the court should find against us there 1s an end of that question. If 
the court should find in our favor upon these issues I suppose our 
motion to send the case back LO the master to take further proof 
would bein order. It is true we have almost lost sight of that ques- 

7o—210 
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tion in the subsequent proceedings which have raised issues of para- 
mount Importance. do not regard the question ot damages of 
much importanee to my client, except as it bears upon the patent 
and his rights under it, for I am informed, and I presume correctly, 

t the defendant 1s utte rly ici le, and 1f we recover a judg- 


neere. inst him for damages it cannot be eolleeted. I now sub- 
Tril t the ease [tor the decision ot a court. 
LOQ205 And the complainants, to maintain the issues on their part, 


offered and put in evidenee before the master and used at 
the —e follows: 
| Yepositio wns of A. H. Perkins, Philip Wardsworth. ¢ reorge W. Hey 


J. B. Hurlbut in words and figures as follows, to wit: 


LOZb6 United States Cire ult Court. Northern District of [}linols. In 
lquity. 


JOUN J. SCHILLINGER and Ano. vs. J. B. WuRvLbuvr. 
a, 

In consequence of the sickness of counsel for complainants and 
of pressing engagement of counsel for the respective parties it be- 
Came Impossible to compl with the date set out in the interfocutory 
decree 1n this cause for taking proofs upon the accounting before 
Ht. W. Bishop, Esq., the master before whom said cause was referred 

for accounting The said proofs were taken at earlist Opportu- 
1027) nity by agreement and consent of counsel, and the respective 
counsel do hereby stipulate and agree to wa-ve any and all 


obieet ions that eitlhe r might take: that said pr roofs were not taken 
+ | f + | , tea « ’ . ? j soorn |. lu 
within time, and that the proots as taken may stand as 1 regularly 


taken within the dates allotted by the court int sage ecient 9 setae 
order. 
Dated Ch icago, July 1S, 1884. 
DUELL & He a3 


7 
Sol PS fy - farig 


‘ 


GEO. W. HEY. 


()| f ounsel. 
WEST & ” OND, 


Sol’ + Def { fs. 


1028 In the Cireuit Court of the ares wei for the Northern 
rat at ll; —— ‘ 
District of Illinois. In C neery. 


JOHN J. SCHILLINGER et al., Complainant-, 


B. Huripeut, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of said 
court, —day, 3 day of July, A. D. 1884. 


Present: Mr. Banning, for complainant-; Mr. Bond, for defendant. 


A. H. PERKINS, a witness on behalf of { the complainant , being first 
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A. TI could not tell you in this State, nor could I tell you in the 
State of Minnesota. I have |: aid a large amount of it. 

(). All you made outside of this State was under this paper 
[ have shown you‘ 

A. Yes, sir. 
1055 @. While all you laid in this State was under the exclu- 
sive writing you have laolabianiel for this State 

A. Yes, sir. 
(). Stat- to what extent the terms and conditions of this license 
which you have identified between Schillinger & Hurlbut have been 
carried out, if you can. 

A. As far as our firm is concerned it has only been carried out in 


} 


the State of Minnesota; haven’t done any work outside the State- of 


[linois and Minnesota 

4 
you know. 

A. Yes, sir. 

~« &. How much ? 
1034 A. S750 at one time. | 
(). It provides, ] see, for the payment of a license fee on 
25,000 square feet of pavement each year, whether such pavement 
was Jaid or not. Q. State whether this payment you have men- 
tioned of s7o0 was on account of that provision. 

A. On account of that, but for this lawsuit he did not pursue it as 
he would have done. We — have been more particular about 
carrying out the contract—at least put forth more effort in the mat- 

ter—but under the circumstances 1t was against us to do so, 
1035 except in the State of Minnesota, where we had laid large 
amounts of 1t. 

(. State whether Saulsbury 1s now living. 

A. Tle 1s not 

(. State how far, if in ny respect, his death prevented the com- 
plete carrying out and ralfi llment of the contract. 

A. It unsettled those matters between us, of course. 
() What was the rate per foot fixed upon by this license? 
A. Five cents. 

Counsel for compla omend offers the said license from Schillinger 
to Saulsbury in evidence, and the same is marked “Saulsbury 
license.” 


1036 A. What other licenses, if any, have you granted for the 
laying of the Schillinger pavement sued on, to your knowl- 
edge? 

A. Since the time of that license being granted, a year after or 
something like that, we purchased the } Schillinger patent for the 
State of Min inesota under that other contract there and paid for it. 

Q. So that you became absolute owners for the State of Minnesota 
under that patent? 

A. Yes, sir. 

Q. State what licenses, if any, were granted by you after such 
purchase. 


(). State whether any money has been paid under this license, if» 


ET 
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A. There was a license granted to A. F. Parkhurst, of Minneapolis. 
[ can = you the number of his office if you desire. 
1037 (). Loony may give it. 
A. 215 Hennepin avenue; also the Northwestern Cement 
& Concrete C dem No. 8 Syndicate block, Minneapolis 
How much did these parties give you for the privilege of lay- 
ing the Schillinger pavement under the patent sued on? 

A. Fifty cents per square yard. 

(). State whether they entered on the laying of pavement under 
this license or not. 

A. Yes, sir; have been laying the whole season. 

@. State whether any payments under such license have been 
made to you. 

A. They have. 
L038 @. State how long such license was to continue. 
A. The licenses were only made for this year. 

Q. Were they in writing? 

A. Yes, sir. 

@. Have you them with you? 

A. Ihave not them with me; they are at the office, in Minne- 
apolis. Our firm there is Watson, Perkins & Forrest, 213 Hennepin 
avenue, Minneapolis. 

@. You have stated that your firm has been laying this Schillin- 
ger pavement since the 26th of August, 1552; state whether any 
other firm was laying pavement in the city of Chicago under the 


authority of the Schillinger patent during that time. 
A. Nobody but Saulbury and us. 
1039 Q. State what facillities for laying pavements your firm and 
Mr. Salsbury had during this time. How much could you 
lay? 


‘A. We could lay all we could get. 

Q. Do you mean you could supply the demand for that kind of 
pavement? 

A. Yes, sir; either firm could have done it. 

(). State whether or not you were prepared all the time to lay all 
the pavement that there was demand for in the city of Chicago dur- 
Ing that time 

A. We were. 

Q. I will ask you to state what profit your firm made in 
1040 - the laying of this Schillinger pavement per foot. 

Objected to for the reason that the profi it on the pavement was 
immaterial, the question being what advantage was derived from 
the use of the Schillinger invention. 

A. We calculated at least 33 per cent.; that is our ordinary profit 
on the work—at least that. 

Q. 33 per cent. per square foot ? 

A. Yes, sir: or yard, as you please. 

(. What was your price per foot on which you made 35 per cent. 
profit in laving the Schillinger pavement’? 

Twenty cents. 


O82 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &¢. 


1041 (). State how much, if you know, of the value of the pave- 
ment or the utillity of the pavement was due to the Schillin- 
ger Invention claimed on the patent sued on. 

A. It is impossible to make a pavement that would stand, that 
will not crack in every case, unless it is formed in that way in the 
mi: a icture of 1t. 

That is, unless it embodies the Schillinger invention; is that 
vour - jdea 
"A. Yes, sir, 

Then you mean to say the whole value of the pavement you 
have laid was due to the Schillinger invention ? | 

A. Virtually that. 

(). State whether or not you have known of any demands 
1042 existing in the city of Chicago during the time you have 

been laying pavement under the Schillinger patent for any 
concrete or cement pavement that did not embody the Schillinger 
Invention. 

A.. There is asaphalt concrete. I can answer the question so far 
as cement Is concerned 

(). | mean cement pavement. 

A. Nothing outside of building in the shape of sidewalks or any- 
thing of that character; basement floors are made without reference 
to it 

(). I refer particularly to sidewalk pavements; as to that kind of 
pavement have you known of any demand ? 

A. None whatever 

Q. For any but the Schillinger pavement ? 

1043 A. No, sir. 

(). State what, in your opinion, speaking from your knowl- 
edge of the subject and the experience you have had in laying pave- 
ments embodying the Schillinger invention, would be a reasonable 
royalty or license fee per square foot for the privilege of laying this 
kind of pavement. 

A. We consider fifty cents a yard at Minneapolis a fair price for 
it, and parties who have had experle nee are satisfied to pay that. 

(). As to the city of Chicago, what would be a reasonable royalty 
Or F icehse per square foot ? 

A. I should say the same. I think five cents a square foot too 

much 
L044 (). Five cents a square foot you would consider reasonable 
for the city of Chie: ALO ! . 

A, Yes, sir; provided the man had any protection. 

Q. During the time you were laying pavement and charging 
twenty cents a spinate foot, state whether you were subjecte id to an y 
competition by parties who were unlicensed. 

A. That was all o time. 

(). State how far, if at all, that circumstance affected the price you 
were able to nic for the same ow square foot. 

= lt Pn cted 1t from twenty-five to thirty-three per cent. 
1045 The you could have charged and the publie would 

a. e been wi! ling LO pay 20 to 33 per cent. more per foot ? 
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A. To illustrate: I can name an instance—two instances—where 
: coul | have got 20 and 22 cents and other parties had offered to do 
or 14 and 16. 

? What other parties do you mean t 

\. Mr. J. B. Hurlbut. 

(). The defendant in this case 

\. Yes, sir 

J. In such cases who would obtain the job‘ 
A. Why, he got it. 

. How frequently did such instances occur? 

A. Quite often—of course during the summer season, not during 
the winter. 


1046 Cross-examination by Mr. Bont 


@. You say that a sidewalk or foot pavement cannot be made 
without the use of Schillinger’- invention. To what do you refer as 
the Schillinger invention ? 

A. Any pavements that contemplates making joints so as to con- 
trol the cracking which necessarily must occur with any pavement 
made of cement concrete 

() What do you mean by a joint that will control the cracking * 
A. By cutting or by laying a joist in forming the blocks and mov- 

ing it and Javying another block. 
LO47 (). That you understand to be the Schillinger invention, 
do you? , 

A. Yes, sir. 

And it is to this you attach the value of the Schillinger inven- 
tion, is 1t? 

A. Yes, sil | 

Q. How much of this value do you attach to the use of joists for 
laying the thing off in blocks? 

A. I attach the same value to it that I would in laying it down 


+) 


in a solid body and eutting through it—the same principal. 
Q. Either one, in your opinion, is equally valuable and answers 


the same — 


1045 A. Yes, si 


Redirect examination: 


Q. State what you mean by laying in blocks by the use of Joist to 
measure off the blocks. 

A. I mean by placing Joists ordinarily we take 2x 4 and put them 
each side of the walk in front of the prope roy on which the sidewalk 
is to be laid, and then we puta joist across the two, forming the 
stone the width of the walk, perhaps 8 x 4 or — ips 6x4, and 

finish with stone. Then we remove one of these cross- jolst-, 
1049 placing it about the same distance, four or six feet, — the 
edge of the stone, and so formn another one. ‘The effect of 
that laving the concrete up against the Joist is to make as sesdaaba 
clean edge. Then, the concrete laying against it, it does not mix It 
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so but what it can be seperated a few days afterwards, or a few 
months you can pick them up seperately as if they were brick. 
iJ. In such cases how its the Lop course laid or manipulated ¢ 
A. The first bed was laid down and the top course put on it and 
trowelled off smooth. The next was formed in the same way, 
1050 and where it comes against the other stone a trowel was 
inserted for the purpose of regulating the cracking of the fine 
stuff on top so as to make a straight joint. 
Q. The description you have now given describes what you mean 
by laying the pavement with joist ? 
Yes, sir. 
Cross-examination resumed : 
Q. Do I now understand you to mean that the laying of Joists in- 
cludes the coating where a top course 1s used ? 
(). It is not necessary; it is to facil/itate. If one concrete 
1051 stone is formed and left to be set until the top surface gets 
4 to 6 hours old or older another stone can then be formed 
agaimst it and it can then be trowelled off without injuring the top 
surface of the stone and ruining it, and it can be made straight 
without any reference to cutting. 
(QJ. This last method you understand to be of equal value with the 
other, do you? 
A. Yes, sir; one and the same thing. On large jobs this latter 
course could be used, but on the small jobs would be hard to be 


used. 


1052 A. H. Perkins, being recalled, was further examined as fol- 
lows: 
Mr. BANNING: 
(). State whether or not, when you were on the stand this 
morning, you have thought of any other sublicense that has 
been granted under this Saulsbury grant of August 20th, 1882. 

A. I have. 

(). State what it is. 

A. To I. Hl. Barrett, of Minneapolis, we sold one-half of the 
county of Hennepin for the balance of the term of the patent. In 
that sale we had a contract with him by which, for all pavement 

laid in the State of Minnesota outside of Minneapolis he was 
1053 to pay us at the rate of five cents per square foot. That con- 
tract I made myself, about February or March. 

Q. This kind of pavement, I believe, is laid only in the summer 
months? 

A. That is all. 

Mr. Bonp: 

Q. Do you understand that Saulsbury, or the Saulsbury estate, 
has anything to do with the State of Minnesota ? 

A. Yes, sir; I do. 

(). What interest has the estate in Minnesota? 

A. The same they have here. 
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1054 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


JOHN J. SCHILLINGER ef al., Complainant-, 


J.B. Hurwiput, Defendant. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 3rd day of July, A. D. 1884. 


Present: Mr. Banning, for complainant-; Mr. Bond, for defendant. 


PHILLIP WADSWORTH,a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. —— and deposes 
and says as follows: 

q. Please state your name, age, residence, and occupation. 
1055 A. Phillip Wadsworth ; occupation, merchant. 

. State whether you are acquainted with what is known 
as the Schillinger pavement. 

A. lam. © 

(). Did you ever see the Schillinger patent sued on in this ease or 
read it? 

A. Yes, sir. 

(. State whether you ever laid or was interested in any way in 
the laying of any pavement under this patent. 

A. I have been interested in the laying, but more principally in 

selling the material for the laying. In rare instances I have 
1056 been interested in the laying of it. 

Q. State how far you were thus enabled to become ac- 
quainted with the Schillinger pavement and its characteristics and 
utility. 

A. I think thoroughly by looking into the matter. 

Q@. State whether you ever granted any licenses to lay pavements 
under the Schillinger patent; and, if so, to whom ? 

A. By virtue of an authorized attorneyship from Mrs. Olive G. 
Saulsbury I J granted licenses to J. L. Fulton, of this city, and John 
Cavanagh, of Evanston, and I have an understanding as to two or 
three other parties. 

®. Who is Olive G. Saulsbury you have mentioned ? 

1057 ‘A. She is the wife of Elmer G. Saulsbury, deceased, who 

originally had the patent granted to him by Schillinger by 
letters of administration from the probate court as the practical 
owner of the patent at this time. 

Q. At what rate per square foot were these licenses that you have 
mentioned as having been granted to Fulton & Co. ? 

A. Five cents is what is asked, and the two licenses I issued have 
been five cents a square foot. 

Q. Look at these two instruments in writing which I show you 

and state what they are. 
1058 A. They are instruments granting licenses by Olive G. 
Saulsbury, executrix of Elmer Saulsbury, to Fulton and Com- 
pany to make and use under Schillinger’s patent, and the same to 
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Pe 


John Cavanagh, and signed by the party of the first part and by me 
as attorney-in-fact for Mrs. Saulsbury. 
(). ‘These are the two licenses Vou mentioned f 
A. Yes, sit 
/. Having been actually issued ? 
A. Yes, sir. 
(). These are the s1g¢n matures of the respective parties ? 
Yes, sir; of the first part. 


’ the party of the first part you mean Fulton & Co. and Cav- 


Counsel for complainant- offers the two licenses in evidence 


~ = . " } 7 } é¢ 
1059 ~which are marked, respectively, 
anagh license.” 


l‘ulton license” and “ Cav- 


() Look Al these licenses which has been heretofore offered i 


“5 —_ 
> , ’ ’ ° . } . } , 
evidence and state what you Know, I! anyti hing, about 1t and about 
i asa . i 
any money having been paid under that license. 


A. This is the original agreement; there has been money paid on 


? Llow much has be 1} paid Ol} it 4 
A. About $4,000. 
Q. I mean on this particular clause of the license which provides 
that tive ecehts a square foot shall be paid and pred Inent made 
1060 on at least twenty-five thousand square 
out of view any money that was paid for th | 
paid, if anything, under 


| 


feet per year, ieaving 


. a f ‘4 r 4 } 3 es } 
soiutely. state Whit You KNOW has peel | 
: ' > ie aa 
that clause of the Saulsbury license. 


A. I think the been STOO paid, 


\ . a “* , . < . +s > ™ a } 
(). state WbyV al least S1250 a vear has not peen 
“ ry 4 


— 
~ 
~ 


you know. 

A. I think it has been on account of the fact that the license has 
been in controversy and his payments have been withheld 

Q). What controversy do you have reference to’ 

A. The patent, at the time we became interested - a was 
1061 supposed to be al- right, but it has been controverted by Hurl- 
but 

(). Do you mean in the litigation in this case ? 

A. Yes, sir. In other words, if the patent had been uncontro- 
ted we could have acted under it. 
). Payments would all then have been mac 
A. We should consider it binding 

In accordance with its terms ? 


). 
« + . 
A. \ CS. Sir. 


Cross-examination by Mr. Bonp 


ve 
*) 
le ?. 


r 
( 


tee 


2. To what extent are you interested in the Schillinger patent? 
A. One-third. | 

Q. You are the owner of one-third ? 
1062 A. Yes, sir—that is, for the States in controversy; one-third 
of Siete a and one-third of Minnesota, but not one-third all 
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over the United States. Perhaps it would be better to say one-fourth, 
because I have taken Mrs. Saulsbury’- interest—one-third or one- 
fourth. 

Q. That is, in addition to your representing the Saulsbury estate 
as agent or attorney ? 

A. Yes, sir. 

Q. Did not Mr. Fulton, for himself or for himself and company, 
commute his license for a gross sum ? 

A. No; not that I know of. 

Q. Did he not pay or get his license on an agreement to pay 

$1,000? 
L065 A. No, sir: that was talked of, but he backed out of it. 
®. Did Cavanagh get his license for a gross sum ? 


> * 
1. No. sir. 


e 


) Neither of them have been commuted for any definite sum ? 
A. No, sir. Mr. Fulton—I was in negotiation with him for buy- 
Ing an interest in the matter, and I offered it to him for a $1,000, 
and he did not do it; and hence he has taken the license for five 
Cents a foot. He eould have done so at one time. 
Q. You say you are familiar with the Schillinger pavement and 
patent. What do vou understand to be the peculiarities of 
hillinger pavement covered by the patent? 
A. AsI said,[am nota practical lave r; | merely sell the ma- 
, | 
| 


~— 


} ; az ~ oo p . 28% . ] ’ -_ , 
derstand i1tto be to make a 1oInt 1n the pavement, no 
. | 


matter how the roint may be made; but a joint that shall prevent 
cracking, whether it be made of paper or any other material or by 
alr—made by cutting a trowel joint through to give an exposure and 
make rat joint, SO as to make Se} rate stone, like Ving One natural 


stone up against another. 


— 
< 


(). So either o1 


. , = | } 7 . 
A. So either one ean be lifted and seperated from the rest 
& 
_- rr . : " 1 yy 4) , . 4 ‘ P 
L065 he jont may not be perfectly seperate, DUEL SU Ora 
e > « 
; : : ~— 
. . ° " + ! ‘ ‘ 
ioint to prevent the action of frost and heaving th int 
’ 
| y , | } 
MAN not ay 1) rfeetlyv St} ught ar) 1}) nt h 4 (j ) cf ay 1\ th) 
. i . 
. . . 1 
‘ } + | 7S hd \ Tc)? » YS T « eet ty roy iit 1} +] 1 r nrc 2445 7 es ot 
AnOovHe! 4 S SLUTLI' cit nmotLai wavs “ULCAILEL Tat bil wait it p. Fads i , iil j 
* e. - . . * . 
Yi« , y , ' ' ’ wat. (en? Ory ; . ¢ , . ‘ Tateati 1 «4 i;! ' 
making cement coneret SO ‘WheD Ib SeUS IL TOTTUS a COLL LS | bine 


stone ] 
(). Llow long have you resided in Chicago : 


(). | low 


| 
i 
. } 
i 


e ; = : at i 14 4 } + ++ ) 
Walks equal In leneth to the width of the walk—natural stone 
] } ] ’ } } . , ¥ 
A. I should think about fourteen or fift vears. Some of 


LO66 the first ones were in 1S69. 1 think here: a few giag stones. 

(). Were not some of them laid earher than that 

A. I don’t remember of any prior to that. The first | remember 
was on South Water street. 

@. Do vou remember Reed’s drug store, on Lake street ‘ 

A. Yes, sir that was in 1860: [ remember that There was a 


ree oe ee led t] i? nhliean nlatf, n 
flag stone laid there called the Nepublican Piatiorin., 


ws 


_— 


@. Considerably earlier than 1560? 


A. Yes, sir. 


588 J. B. HURLBUT VS. JOHN J. SCHILLINGER ET AL., &C. 


Q. Has it not been the practice with these stone flag pavements 
to caulk them, so as to make the space underneath water- 
tight ? 
1067 A. Yes, sir; where they are over an excavated area. It is 
almost impracticable to lay a cement walk over an excavated 
area. Still it can be done. 
(. Can be done by arching it? 
A. Yes, sir. 
Q. In your business you import or deal in Portland cement, do 
you not? ; 
A. Yes, sir. | 
Q. How long is it since you commenced importing or dealing in 
imported cement ? 


A. 1870—fourteen years ago. 


Redirect examination: 


Q. State whether Fulton & Co. and Cavanagh are laying the pave- 

ment under these licenses. 
A. Yes, sir; actively. 
L068 (J. And have they made pavements at the rate specified— 
at five cents per square foot? 

A. Yes, SIT. 

(. You have spoken about once offering to sell Fulton au inter- 
est in the patent for $1,000; when was that? 


A. Prior to the trial before Judge Bloodget. s 
(). before the decision in this case and while the litigation was , 


pending ? 


A. Yes, sir. Prior to the trial I told Fulton, in behalf of those 
associated with me, if he wanted to come in for a thousand dollars 
we would do it. 
1069 (). State whether or not his declining to purchase at that 
price was affected in any way by the pendency of the litiga- 
tion, if you know. 
A. | ean’t tell, but I think it was. I think it was owing to his 
confidence in the success of the defense. 


1070 In the Circuit Court of the United States for Northern District 
of Illinois. In Chancery. 
Jo. J. SCHILLINGER ef al., Complainants, 


US. 


Y 


J. B. Hurvpsut. Defendant. 


Testimony taken before Henry W. Bishop, master in chancery 
of said court, Thursday, the 3 day of July, A. D. 1884. 


Present: Mr. Banning, for complainants; Mr. Bond, for defend- 
ant. 


GEO. W. Hey, a witness on behalf of the complainant-, being first 


be: <n eat Saat bare teTceon ington: oN A 


a? 
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duly sworn, was examined in chief by Mr. —— and deposes and 
says as follows: 


Int. 1. Please state your name, age, residence, and occu pa- 
tion. 

1071 A. Geo. W. Hey; patent lawyer; residence, Syracuse, New 
York. 


Q. State whether you know the patent sued on in this case and 
whether you have ever had anything to do with such a patent. 

A. Ido; I have been engaged in litigating it since 1879. 

Q. State whether or not during that time you have nad opportu- 
nities of becoming familiar with the pavement described in the 
claim in that patent. 

A. Ihave. I have frequently seen it constructed in many cities 

of the United States. 
LO72 (. State what knowledge you have had, if any, as to the 
manner in which the patentee or territorial owners under 
that patent have exercised their franchise and what they have been 
paid, if you know. 

A. The patentee has been actively engaged in working under this 
patent in New York, Washington, Philadelphia, and many other 
cities, and also in selling territorial rights and licensing various 
parties to construct work under the patent. 

(. State whether you know of your own knowledge of the grant- 


< 


Ing of any such license, either by the patentee or territorial 
Owner. 
1075 A. I do; I know of the granting of the license to Sauls- 


bury, and I have also granted licenses as attorney-in-fact 
for Mr. Schillinger. 

Q. Were you personally acquainted with or did you personally 
participate in the granting of the license to Saulsbury ? 

A. Ihave participated in some of the business connected with the 
license and transacted it with Mr. Saulsbury; the license itself I did 
not grant. 

Q. The | icense from Saulbury which has been introduced in evi- 

dence and marked “ Saulsbury license” provides in one of its 
1074 clauses for the payment of five cents per square foot of pave- 

mentlaid and for the payment of the same on at least 25,000 
square feet of pavement fora year. State whether you know of any 
payment of money under that provision of the license. 

Ans. I do. 

Q. How much has been paid ? 

A. My firm has been paid on behalf of Mr. Schillinger $750 on 
account; the payment was made to me. 

Q. On account of the license fee provided for in the contract ? 

A. Yes, sir. 

Q. State, if you know, why further sums were not paid in 
1075 accordance with the provision of the contract of August 26, 
1SS2. 

A. The contract was not carried out —™s for the reason that a 


suit was instituted against the defendant here, Mr. Hurlbut, and 


590 J. B. HURLBUT VS. JOHN J. SUHILLINGER ET AL., &C. 


the parties claimed that Mr. Hurlbut’s competition was so strong 
and that he was representing that patent as void and advising any 
party who had any work to do that he would take care of them, 
and they desired to suspend the clause requiring the payment of the 
annual guarantee pending the suit. 

@. And was this suspension made? 

A. It was. 
1076 Q. That, I understand you, was on account of the pendency 
of the litigation in this case and at this city ? 

A. Yes, sir. 

Q. State what other licenses were granted for the laving of pave- 
ment under the Schillinger patentat the rate of five cents per square 
foot of which you have any personal knowledge. 

A. There was a license at Milwaukee to a party named Bond. I 
understand it was a verbal license. I acquired knowledge of it in 
the summer of 1881,and Mr. Bond paid royalty to my firm on about 
8.000 feet. 

~ Q. During the year 1881? 
«1077 A. During the latter part of 1881 and the summer or latter 
part of 1882. 

Q. You say Mr. Bond paid at the rate of five cents a square foot ? 

A. Yes, sir. 

(). State whether these payments were made as the work was done 
or whether the agreement to pay that rate was before the work was 
done, if you know. 

A. I was informed by some of the parties for whom the work was 
done that the agreement was made before, but some of the work was 


done after Mr. Bond agreed with me to pay the license fees. 
LO7S Q). That is, after you became personally cognizant of the 


license, he still went on doing work on his agreement to pay 
rate ¢ 
es, SIP. 
nd the payments were made as you have stated ? 
es, sir; the payments were not all made at once. 


at that 
A. Ye¢ 
Q. A 
A. Yes, 
(. As the work progressed ? 
A. That is the way I took it. They were sent on three seperate 
oecasions; sbout $,000 feet altogether. 
Q. State what other license was granted, of which you have any 
personal knowledge, at this same rate of five cents a square foot, and 
where and when. 
L079 A. At Syracuse, New York, during the summer of 1883, 
to If. B. Klock, and at Syracuse during last summer to Peter 


or nN 


Burns. 

(). State whether these parties proceeded under these licenses to 
lay pavement. 

A. Both of them have laid considerable pavement and are laying 
now. Wehave not settled up the work yet. I think one amount 
of six or seven thousand feet has been accounted for. 

(. They are operating under the license ? 

A. Yes, sir; and [ also licensed Mr. James Moore, of the firm of 
Moore and Hoffman, of Syracuse, at five cents a foot; they 
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1080 have accounted for 7,000 feet; also licensed E. P. Wagner, 
a contractor at Syracuse, at five cents a foot; he has donesome 
work, but has not accounted for it; the license was made late last 
fall and he commenced this spring under it. I also know of the 
license to the Rochester Freer Stone Company of Rochester, 
New York; they were licensed at five cents a foot and failed to pay 
the royalty in consequence of the insolvency of the company, and I 
acquired my knowledge through correspondence with them, which 
led to the sale outright to — of a- account in New York to a 
1081 gentleman who was an officer of the Freer Stone Company. 
I negotiated with parties in Oswego, New York ; Goshen, In- 
diana, and South Bend, Indiana, for licenses at the rate of five cents 
a square foot, and have negotiations now pending — James Grant, 
of Goshen, Indiana, for a license in county. 
. These negotiations that you have mentioned—what became 
of them that were not consum-ated in the issue of licenses? 
A. I cannot say as to all of them. Some of them are still pend- 


Ing. 
1082 Q. I wanted to know whether they had fallen through or 


ceased because the parties regarded the license asked as too 
large. 

A. Only in one instance, to my knowledge, and in that instance 
the parties stated they preferred to pay a lump sum for county 
rights. 

(J. State, if you know, how far the value or the utility of concrete 
pavements depends on the employment of the Schillinger invention 
described and claimed in the patent sued on. 

A. I do know for the reason that I have been familiar with con- 

crete pavement since 1871, and with concrete work generally 
1083 since 1886, and had practical experience between those dates 

in cement work. I had personal knowledge of and saw the 
experiments made by Mr. Bassett at his works in Syracuse before 
he obtained his patent for cement walks, and my attention has been 
called to several attempts to lay cement walks without attempting 
to make a separation between the blocks. In all such cases the 
work has ended in a failure absolute; the walks cracked irregularly, 
and I have seen such walks in San Francisco, Sacramento, Wash- 

ington, New York, and Syracuse. I believe it to be impossi- 
1084 ble to make a successful block cement pavement without in 

some manner making an artificial separation between the 
blocks; and I understand that the Schillinger invention consists 
wholly in such separation of the blocks. I had a conversation with 
an officer of the Artificial Stone Paving Company-at San Francisco 
in the summer of 1880, and with Mr. Wheaton, attorney for the 
company. We examined some pavement which was charged to 
infringe the Schillinger patent. 

Mr. Bonn: All this is objected to as being secondary evidence 
and incompetent. 


1085 A. That the Artificial Stone Paving Company had paid 
$10,000 for the States of California and Nevada, and were to 
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pay a license fee of two cents a square foot additional for all they 
should lay, and George Schillinger, who made the agreement with 
the Artificial Stone Paving Company afterwards, made the same 
statement to me. 

Q. The Artificial Stone Paving Company, with whose officers vou 
were talking, was the licensee under this license; was that correct? 


Objected LO. 
A. Yes, sIr. 


Cross-examination by Mr. Bonn: 
1086 Q. The California transactions were in writing, were they 
not ? 

A. I presume they were; I don’t know. 

Q. Do you not know that a number of licenses had been granted 
by Schillinger or the owners of the patents fora much less sum 
than fave cents a square toot? 

A. Only in cases where a lump sum was paid for the territory 
and a reservation made of two cents a square foot in addition, as in 
the California case. 

(. Has not Schillinger made a license as low as one cent a square 
foot without any gross sum being paid? 

A. Not to my knowledge. 
1087 Q. ‘Those pavements which vou say cracked irregularly, 
were they laid in sections or not? 

A. Some of them were laid in sections and some were not. I saw 
one in New York last summer that was not laid in sections. 

3 Was it cement or asphalt : 

A. Cement. 

¥. Why did these which were laid in sections crack irregularly ? 
\. Because there was no attempt made to separate the sections. 


. Do you know what tools, implements, or devices were used in 
these constructions ? 
A. I do. 
1088 Q. Please state what they were and how they were laid. 


A. ‘The foundation is graded and strips of scantling laid on 
the outer and inner boundaries of the walk and a cross-strip put in 
at a distance equal to the width of the section from the end. The 
concrete or cement was mixed up and spread into the mould and 
trowelled off after that having been levelled. The scantling extend- 
Ing across one edge of the block was removed, set out about a dis- 
tance equal to the length of the block already formed, and another 

block formed right up against it. 
1089 (@. Do you understand that a pavement constructed in that 
manner is a Schillinger pavement? 
A. Not one constructed exactly like that. 
Q. What is necessary to convert such a pavement into a Schil- 
linger pavement? 
A. If the foundation course of cement or concrete is compacted 
and pains taken to build up the edge next to the scantling so as to 
make the blocks non-adhesive except in the upper course, and then 
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a tendency given to the upper course to part on a stright line in 
7 any manner whatever by cutting or inserting some foreign 
1090 substance between the blocks, either temporarily or perma- 
nently, then such pavement becomes a Schillinger pavement. 

Q. Is there anything in the Schillinger patent about more than 
one course of concrete or cement? 

A.. No, sir; excepting this: that he states the proportion of the 
several ingredients may be varied. 

Q. Do you understand that the ability to lift the blocks separately 
after they are formed and seasoned has anything to do with the 
Schillinger invention ? | 

A. I understand that it is one of the effects which accrues 
1091 from following the invention; probably not the most material 

one. 

Q. Which do you think is the most material one? 

A. I agree with Mr. Justice Blatchford in-—— 

Q. Never mind Mr. Blatchford; what is your opinion ? 
_A. In giving the most importance to the controlling of the crack- 
Ing. I think that is the prominent feature of the invention. 

Q. Is there anything about controlling the cracking in the 
patent ¢ 

A. I think there is. 

®. What is it? 

A. I have not a copy of the patent here; if I had I would 
1092 call your attention to the particular language. 

(). How does it come that these royalties or licenses have 
been paid to your firm’? 

A. My firm has acted under a regular power of attorney since 
1880, and payments have been made to us instead of Mr. Sehillin- 
ger direct, for the reason that we have personally transacted the 
business and were wholly cognizant of the transaction ; furthermore, 
Mr. Schillinger has been and is engaged in New York city, while 
either myself or some other member of the firm has been on the 

ground where the business was transacted. 
1093 Q. Have you or your firm any interest in the patent? 

A. No vested interest by deed or assignment, nor interest 
beyond our employment as attorneys. 

@. How are you paid as attorneys? 

A. We have been paid sometimes by a per diem and at other 
times we have received a portion of the license fees—the amount 
of moneys derived from the sale of territory. 

Q. You are to havea portion of the amount recovered in this suit, 
are you not? 

A. We are to have a per diem. 

1094 Q. And a percentage also, are you not? 

A. No, sir; we are to have a per diem or an amount equal 
to the per diem; furthermore, this suit is in the interest of the 
licensees here and under an arrangement between the licensee and 
the licensor to divide the expenses. We have already been paid 
between twelve and fifteen hundred dollars in this suit for legal 
services besides the disbursements. 
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Q. You have a contract, have you not, by which your compensa- 
tion 1s to correspond to some extent with your success in the matter 
and of the amount of the money derived from the patent? 

A. Not in this ease. 
L095 (). You are the same Geo. W. Hey who acted in the prose- 
cution of this case as attorney, are you? 


A. \ es, S1?. 


1096 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


JOHN J. SCHILLINGER et al., Complainants, 


. 


US 
J. Lb. Hur! BUT, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
asaid court, Thursday, the o- day of July, A. D. 1884. 


Present: Mr. Banning, for complainant-; Mr. Bond, for defend- 
ant. 

Gro. W. Hey, a witness on behalf of the —, being first duly sworn, 
was cross-examined in chief by Mr. —— and deposes and says as 
follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. July 3rd, 1884. 


1097 Cross-examination of GEorcE W. Hey continued: 


The Wrrness: I find in the reissued specification the following 
language referring to the cracking and breaking: ‘ The paper con- 
stitutes a tight water-proof joint, but it allows the several blocks to 
heave separately from the effects of frost or to be raised or removed 
separately, whenever occasion may arise, without injury to the adja- 
cent blocks.” I think this language covers the subject-matter of 
InquIry. 

Q. What value would you attribute to this feature of the Sehil- 
linger pavement ? : 

A. I think the entire value of the invention resides in this feat- 

ure. 
LO9S (). That is the ability of the blocks to rise and fall sepa- 
rately under the influence of frost or other things ? 

A. No; I referred to the feature controlling the cracking by the 
free joints or separation of the blocks. 

(). If there is a complete separation at the joints, how can there 
be any cracking of any kind along that line unless it be a crosswise 
eracking ? 

A. If the blocks are separated from top to bottom, then there 
could be no cracking along the Jine; but they do not usually sep- 
arate them from top to bottom, because a partial separation is easy 

to make and effects the same result. 
1099 Q. How can a partial separation make a free joint? 
A. It makes a space in the upper course between the two 
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blocks, which gives a tendency to the connected portions of the top 
layer to separate on the line of the cut by weakening the material, 
and it is only a free joint tothatextent; but as soon as the founda- 
tion settles or any other displaceme nt occurs the joint becomes free 
clear through. 

(J. Is not the Schillinger pavement a one-course pavement, as de- 
scribed in the patent 4 

A. I] think not necessarily. He describes or gives a formula for 

mixing the Gomposition, but he states that he does not con- 
= 1100 fine himself to the formula given. I don’t think that the 
patent may be properly said to be a one-course composition, 
because it is well knoyn how to make a top dressing of the same 
material. 

@. You think it was well known at the date of the Schillinger 
original patent ? 

A. I have no doubt of it. Witnesses have testified that it was 
known as early as 1841 in some of the cases in which I have offici- 
ated as counsel. 

@. Does notthe formula to which you have just referred as being in 
the Schillinger patent relate to the ingredients or composition itself 

and not to the manner of laying? 
110] A. Yes; the formula relates to the ingredients—the pro- 
portions of them. 

Q. Does not the drawing show it as a complete single joint from 

top to bottom of the cement portion of the pavement t 
A. I think it does. 


1102 In the Cireuit Court of the United States for the Northern 
District of [Ilinois. In Chancery. 


JOHN J. SCHILLINGER et al., Complainant-, 
is. 


J. B. Huruecr, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Thursday, the 3rd day of July, A. D. 1884. 


Present: Mr. Banning, for compl't; Mr. Bond, for def’t. 


J. B. Hurvsur, a witness on behalf of the —, being first duly 
sworn, was examined in chief by Mr. —— and deposes and says as 
follows: 

Int. Please state your name, age, residence, and occupation. 
1105 A. J. B. Hurlbut ; occupation, cement paving. 

. You are the defendant in this case, are you ? 

A. Yes, sir. 

Q. I call your attention to a statement furnished by you purport- 
Ing to show the concrete flag pavement made by J. B. Hurlbut and 
the corporation of which he is president, from August 26, 1852, to 
May 20, 1884, the joints of which were worked during the process 


of formation. This statement is sworn to by you on the 25d day of 
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May, 1884. State whether it is a complete statement of all the work 
so done during the time which it purports to cover. 
A. I believed it was at the time. I went over the books 
1104 twice and supposed I had all that related to that sidewalk. 
I find some little work done I had overlooked in the former 
statement, so I corrected the statement as near as I could make it. 

Q. Is that correction contained in this other paper which you 
have now produced ? 

A. Yes. 

©. I find in neither one of these statements the street or num- 
ber of the street where the work was done. Can you furnish us 
with that information ? ’ 

A. I think so. 

Q. Have vou got it with you? 

A. No, sir 

Q. In laying the pavement included in this statement and 
1105 addenda thereto how much did you, on an average, charge 
per square foot 

A. The price is mainly twenty cents, I believe, in that work. 

Q. That would be about an average price—twe nty cents a square 
foot ? 

A. There issome little done for less—at seventeen cents, and some 
little at twenty-two, perhaps. 

Q. So that twenty cents would probably be a fair average for the 
work done’? 

A. Yes. 

@. In laying pavement at an average of twenty cents per square 
foot how much of that was net profit ¢ 

A. Irom fifteen to twenty per cent. 
1106 Q. From 15 to 20 per cent. would be the net profit? 
A. Yes. 
Which one of these figures would most nearly represent the 
net “rofl per square foot? 

A. Which one of these do you mean ¢ 

@. You said 15 or 20 per cent. would be the net profit. Now, 
Which one of those two figures would in the majority of cases, In 
your opinion, represent the net profit? 

A. Well, I should pase 20 per cent. would represent the most, 
probably two-thirds, of the cases. 

Q. Now, as I un scatman that would represent the profit after 

deducting all expenses and things of that kind ? 
1107 A. All expenses of the work, but not allowing anything for 
superintending, my time, or living expenses. 

Q. But it would represent the net profit after deducting the cost 
of the material and the expense of doing the work. Is that what I 
am to understand ? 

A. Yes. 

). Did you do your own superintending ? 

A. Myself and my assistant. 

Y. Who was your assistant superintendent? 

A. Mr. Knowlton. 


bt 


~~ 


~_ 
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De 


QQ. Were you both superintending at the same time? 
1108 A. Perhaps not the same Job; the same plece of work. 
@. Do you mean to say that this amount which you have 


given as the net profit is not the net profit after deducting Mr. 


Knowlton’- wages? 
A. This is the net profit on materials and workmen; 15 or 20 per 
cent. of the net profit on workmen, material, and labor all through. 
Q. Does not that include Mr. Knowlton’s wages? 
A. No, sir. 
@. How much did you pay him per day 
A. Well, he has not worked by the day; he has lived with us; he 
has perhaps $40 a month and board. 
1109 Q. You paid him in the neighborhood of $4 
A. Paid him $40 a month and board. 
Q. What did you charge him for board ? 
A. $30 a month. We furnished the board and $40 a month; 
equal to about $70 
(. From the 20th of August, 1882, to the 20th of May, 1884? 
A. Yes. 
Q. What months of the year did you lay pavements ? 
A. Well, April to November. 
@. That is including those months ? 
A. Yes. | 
Q. Did you lay or could you lay constantly during April or dur- 
ing Novem ber ? 
1110 = No, sil 


The weather —v not permit? 


‘) 


}, 


a month 4 


A. ioe very little done in those month-. 

(). Very little was done in these months ? 

A. Yes. 

Q. But the other months the weather would permit the laying of 
pavement without serious Senco ee ? 

A. Yes. 


Counsel for complainants offers the statements produced by the 
witness and referred LO in his deposition above in evidence, and the 
same are marked “ Defendant’s Statements.’ 


111] The ; tatements produced b the witness Hurlbut. marked 
" rs it’s Statements,” in ened and figures as follows, to 
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Pe 


tn ge a a - oe -e 


Date. Names. 


feet. 
Aim’t ree’d. 


No. 


1S85. 
Aug. 22 | Jerome Beecher —.----- -----~-- -- LOG 21 20 
Oct. 15 I a ie Cai 228 It 60 


June 1 | Mrs: Moore ..-...-—-..-.-.----~--~. 57 | 

Sept. 138! G. A. Seaverns _____..-_--~--_-- 117 83 40 

Oct. 9 | J. L. Pierson .....-..-..--------- 803 12 62 
™ = II. A Pe; .) Py ae a 1.402 57 OS 


q 
. ae oe ene meee 1278 179 72 
se « | N. C. Gridley .........~...- .... 686 96 47 
"= 1] Jerome Beecher ee aren Maen EE ee 1.015 205 OO 
™ YAS’ . fC ee ce eee . S25 165 OO 
“ 20 | Briggs & Warre 240 48 00 


Nov. ett eae G05 121 OO 


{ 
| 
! 
i 
; 


April SSS 2 eee ee eee | 400 25U UU 
= 6) ‘Training school SITE Ee ee 1. 625 20 UU 


™ Zz W. i. Johnson - ee a ee O17 116 382 
19 P. L. Underwood ._-_-~--~.----~- 26 ol 20 

May ) gas. Parker .......... .......~~ U0 OO 
April Zi C. C. Cheney ....-.. cath ian te tad te tare 270 D4 OO 
” y+ 22S ee ee 350 70 OO 
May 61 J. Lb. Thompson..__--.----_..-- 445 SS OV 
“ | I) Bacon...... ...... ee Pov 30) OO 
Se Re ee ey ee er 150 9) OO 

March 28 C. F. Brown_______-__-- .-_----- 300 60 00 
May Z 8 ea ee 457 41 40 


——s 
* 
t 
J 
_— 
— 
— 
a 


11] i The books do hot show and [ have no means of ascertain- 

ing the exact cost of the separate pieces of work or the exact 
cost of the entire work. The entire profit on the whole work, in- 
cluding profit Ol) material and labor. has been from fifteen (JD) LO 
twenty (20) per cent. of the entire sum received, as nearly as I can 
estimate the same from a careful examination of the books. 


J. B. HURLBUT. 


Subseribed and sworn to before me this 23rd day of May, A. D. 
1884. 
[| NOTARIAL SEAL. ] O. W. BOND, 
Notary Puhlic. 
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1115 Defendant's Statement. 


Statement of work that was overlooked in first estimate, being laid 
in connection with other work where no marking was done. 


| Fat Amount 
| No. feet. 


Date. Names. arse” 
reed. 
1883. | 
Sept. 1 | Bemis & McAvoy Br’g Co. -----.- ! 1,900 | 016 V0 
Oct. sate 6 ae eee 160 92 OO 
ee. Te Ty Fe Ce cicewkcmenmnannmumete 240 48 00 
June a) | mM, Cadany........ a 200 40 OO 
Oct. 2Y a ne 240 D4 OO 
1SS4. 
oo ee i ae ee 650 130 00 


J. B. HURLBUT. 
Endorsed: Filed Oct. 10, 1884. Wm. H. Bradley, clerk. 


1116 And the defendant, to maintain the issues on his part, 
offered and put in evidence before the master and used in the 
hearing, as follows: 

Depositions of August Witt, James I. Winans, U. P. Smith, H.C. 
Hutchinson, William Reed, Asahel C. Blodgett, John Cavanaugh, 
George A. Farnum, and E. G. West, in words and figures as follows, 
tO WIL: 


1117 [In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


SCHILLINGER, Complainant, vs. Hurisut, Defendan-. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, day, the 17 day of July, A. D. 1884. 

Present: Mr. Bond, for defendant; Mr. Hey & Mr. Banning, for 
com pl't. 

AuGcust Witt, a witness on behalf of the defendant, being first 
duly sworn, was examined in @hief by Mr. Bonp and deposes and 
says as follows: 

Int. 1. Please state your name, age, residence, and occupa- 

tion. 
1118 A. August Witt; age, 48; residence, Chicago ; occupation, 
cement working. 

Q. How long have you been engaged in the business of cement 
working ? 


+ 


~~ [o ne 


+ 


wo ne 


Se 
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A. Since 1870. 
©. For whom and with whom ? 
A. The firm of Jenkins and Selby, and when [ left them I went 
to work for Hurlbut. 
@. Are you with him yet ? 
A. Yes, sir. , 
Q. What kind of pavement are Jenkins & Selby laying? 
A. Diamond work at that time, using tar paper and joints. 
Q. Were they working under any patent ? 
A. Yes, sir. 
1119 Q. What patent? 
A. A Schillinger’s patent. 
Q. State whether the pavement or sidewalk with tar paper and 
joints was satisfactory. 
A. It was at that time; but after, when they don’t put any paper 
in, it is better. 
Q. Is there any difficulty in the use of tar paper? If so, state 
what it was. 
A. Tar paper only makes more work and don’t make a good stone 
because it is open and breaks on the corners. | 
Q. Did the tar paper make the pavement water-tight ? 
A. No, sir; not that way—to put them in the joints—because 
tar paper will rot out in a short time; the cement eats it up 
1120 and the weather, and after a year you take the stone up and 
there would be none seen, hardly. 
(. What was the effect of tar paper in joints as to the freedom 
with which blocks could be taken up or removed ? 
A. The tar paper kept it kind of loose in the joints; and still, 
when the stone was set, you could not take it up without breaking. 
Q. How did it work in the settling of pavement under the action 
of frost in the winter or spring ? 
A. It would get more uneven, because it has more chance to go up 
and down when the paper breaks up between It. 
1121 Q. What would you think a license for niaking sidewalks, 
either flags or diamond work with tar paper in the joints, 


“7 


would be worth if you had to put the tar paper in * 

Objected to as incompetent. 

A. Would not be worth anything now, because they would not 
have it now atall. Now they know better; they would not have it. 

@. How long have you been in Chicago? 

A. Since 1866. 

Q. How long have you known of their laying flag pavement in 
Chicago where the flags in length are equal to the width of the 
walk ? 

Objected to as immaterial. 

1122 A. Theré was some laid when I came here. 
Q. Has the flagging with the natural stone been kept since? 

A. Yes, sir. 


76—215 
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Q. Do you know how they made this kind of natural flagging 
water-tight ? 
A. They caulked it with oakum. 
That is in the joints ? 


2 
\. In the joints. 

(). You have known of that practice here since 1566 ? 
\ 


Yes, sir. 


Cross-examination by Mr. Hey: 


coe 


(Q. In cement or concrete flags or diamond blocks your idea 
1123 is that where no tar paper is.used in the Joints it makes Just 
as good a pavement ? 

\. Better. It makes it better to make a close Joint—i is a better 
J. That is, where there is no paper in ? 

\. Yes, sir. 

(). Simply the joint-work ? 

\. The joint will always come whereever you put a piece of 
scantlin-, no matter where you put it. 


Signature wa-ved. 


1124 & 1125 In the Circuit Court of the United States for the 
Northern District of IlIinois. In eaves, 


SCHILLINGER, Complainant, vs. Hurtburt, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, —day, 17th day of July, A. D. 1884. 


Present: Mess. Hey and Banning, for comp’t; Mr. Bond, —. 


JAMES I. WINANS, a witness on behalf of the defendant, being first 
duly sworn, was examined in chief by Mr. Bonp and deposes and 
says as follows: 

Int. 1. Please state your name, age, residence, and occupa- 

tion. 
1126 A. Jamesl. Winans; residence, 4805 State St., Chicago; age, 
2 years; occupation at the present time, carpenter work and 
partly in the store; about half of my time in my store. 

Q. Have you had any experience in cement-work, and particu- 
larly in the laying of sidewalks or pavement ? 

A. Yes, si 

©. When and where? 

A. I commenced the cement-work in the fall of 1870, at Indian- 
apolis, Indiana, and continued the same throughout the State at dif- 

ferent places, up to two years this coming August. 
1127 Q. Are you laying under any patent or under a license 
under any patent? 

“4 Yes, sir. 

What patent? 
A I Jaid under the John J. Schillinger patent. 


ke 


; 
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Q. What royalty were you to pay under your license? 
\. 23 cents a square foot—that is, my first license. 


~—-? 
ne 


@. Have you had more than one license; and, if so, from whom 
did you obtain them ? 

A. When I first bought out the works of John W. Dood & Co., of 
Logansport, Indiana, I held a license from Dodd & Co. to lay the 
Schillinger pavement. After I laid a year or so I went to New 

York and got a license for five counties from John J. 
1128) Schillinger himself, and I took the license from him at 23 
cents a square foot. 
). Did you lav any pavements with tar paper in the joints ? 
\. I did for six years. 
Q. Did you lay any where the tar paper was omitted ? 
\ Yes, SIP. 

(). Which method produced the best pavement? 

A. The tight joint produced the best satisfaction. 

Q. What difficulties, if any, were there in the use of tar paper, 
so far as the pavement itself was concerned ? 

A. In the spring time or during the winter the frost would 
1129 heave it more or less, and and in settling in the spring the 
joint was left open and the gravel would get in and hold one 

stone above the other. 

(J. In what condition did that leave the pavement? 

A. In a kind of rough condition; leave one stone above the other. 

Q. About how long would tar paper hold its integrity or firm- 
ness ¢ 

A. Tam not able to say as to that. Welaid pavement, and in 
couple of years after we laid it the paper was all rotted pretty near 
out. How long it will last I could not answer. 

(). So far as you relaid, it was rotten in two years? 

A. Yes, sir. | 
1150 (). What would you be willing to give for a license for 
making the Schillinger pavement if you were now in busi- 
ness and be required to keep tar paper in the joint, or something of 
that character? 

A. I would not take a license, not at the present time, because | 
could not get any work to do. 


as 
, 


Signature wa-ved. 


1131 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


SCHILLINGER, Complainant, vs. HUr_Burt, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery in 
said court, Thursday, the 17 day of July, A. D. 1884. 
Present: Mr. Hey and Mr. Banning, for compl’t; Mr. Bond, for 
def ’t. 


U. P. Smiru, a witness on behalf of the defendant, being first duly 
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sworn, was examined in chief by Mr. Bonp and deposes and says 
as follows: 


[nt.1. Please state your name, age, residence, and occupation. 


1132 A. U. P. Smith; lawyer by profession; residence, in Chi- 
eago; I am engaged in building largely now. 

Q. In your building operations have you at any time had occa- 
sion to have concrete or cement sidewalks or pavements laid ? 

A. I have hada good many sidewalks laid of that kind. 

(). Please state whether or not some time ago Vou examined the 
different kinds in refference to determining which one to select. 

A. A. Some seven or eight years ago I examined the different 

walks that were being laid to determine what kind I would 
11383 lay in an improvement I was making at tbat time in Aldine 
square. 

(Q). Have you examined any pavements which had strips of tar 
paper or other kind of paper in the joints? If so, state what your 
conclusion as to that class of cement pavement was. 

A. I went on the West Side and examined some walks of that de- 
scription, some in different places, some laid with paper between 
and I examined some laid without anything between at all, with a 
view of determining what character of pavement I preferred, and 
after looking them all over I came to a decided conclusion as to the 

kind I desired laid in the square. After examining the dif- 
1184 ferent kinds I econeluded that I wanted the sidewalk in the 

square laid with nothing but tight joints, and had them so 
laid. 

Q. From the action of the pavement in Aldine Square and other 
cement pavements, 1f you have examined them, which, in your opin- 
ion, would make a better pavement, the tight joint or the joint with 
tar paper interposed ? 

A. My opinion ts very strongly in favor of a walk without any- 
thing between the joints, after testing 1t as well as it was at that 
time, and since that time I have had alarge quantity of this walk 

laid toa great number of buildings; am having it laid now this 
1185 season and had it last season. All my work ever since that 

examination has been laid with tight joints. I objected to 
the other as leaving an open space between the blocks for the water 
and frost to get In, and in my opinion neither looked as well nor did 
I believe it would last as well. 

Q). From your knowledge and experience in the use of these pave- 
ments would you consider the interposition of a strip of tar paper 
an Improvement or an injury ? 

A. I should consider ita detriment to the walk. 


~~ 


Cross-examination by Mr. Hey: 


Q. Are you the U. P. Smith for whom Mr. J. B. Hurlbut con- 
structed some cement pavement last spring ? 
1136 A. Yes; he constructed some cement pavements for me 
last season; quite a number. 
Q. Amounting in value to several thousand dollars ? 
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A. Yes; I believe several thousand dollars’ worth. I don’t know 
just how much without looking. | 

(). Please state briefly what differences you noted in examining 
cement pavements with paper between the joints and those with- 
out. 

A. What differences I noticed? Well, the main difference is, in 
the beginning, one is laid with the paper put in between and left 
there and you are able to distinguish that there is something be- 

tween the blocks—paper; it may be thick or it may be thin, 
1137 but vou can distinguish there is something, and if you look 

closely you will see that a small Space between the flag is 
taken up with paper and that you could pick it out, and if it were 
out it would leavean open joint. Thatis what you will detect in the 
start when this is laid. After it has been laid for a length of time 
you will notice that there is an open space, because the paper to a 
greater or less extent will be gone, leaving a still greater space be- 
tween the blocks of cement. 

Q. In the other case, where no paper is used, do not the open spaces 
occur after the pavement isa vear Or LWO old, say, OF SOMeC months 

old ? 
1138 A. There might be a very slight space here in places. I 
don’t know of any reason why there should be any space of 
any size any more one vear from the time it was laid or one week 
from the time it was laid. I don’t think the space would be any 
greater, and the space would certainly be very much smaller if no 
paper Was used. 

(). With the exception, then, of the space between the blocks, ean 
vou specify any other differences ? 

A. Nothing as a matter of fact. I could only give you my con- 
clusion as to why there would be a difference in the walk or the 

lasting quality of the waik. It might not be correct. It would 
1159 bea mere conclusion. I cannot state, in fact. 
(). No differences, in fact? | 
A. No differences, in fact, that are perceptible. 


_ 


Redirect examination: 


Q. The larger the space is between the blocks is there not more 
liability for the corners to be broken off to increase the gap in 
using ? . 

A. That was the conclusion I came to and have always had in 
regard to it: If there is anything between, it leaves an open space 
and the corners are liable to be broken off, and the water and ice 

collect in there and frost and crack it. That was the idea I 
1140 had. Whether that operates so asa matter of fact I do not 

know, but that was my main reason for desiring close Joints 
in the start, and I have always laid them in that way. 


Signature waived. 


Adjourned until 10 o’clock p. m., July 18, 0n the part of com- 
plainants and defendants. 
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1141 Inthe Cireuit Court of the United States for the Northern 


District of Illinois. In Chancery. 


SCHILLINGER, Complainant, vs. HurRLBuT, Defendant. 


Testimony taken before Tfenrv W. Bishop. master in chancery of 
lest y tal Henry W. bis! rl y of 


said court —day, the 16 day of July, A. D. 1884. 


Present: Mr. Banning, of Banning X Banning, & Mr. G. W. Hey, 
for complainants, and Mr. Bond, of West & Bond, for defendants. 


H. C. IHurceninson, a witness on behalf of the defendant, being 
first duly sworn, was examined in chief by Mr. Bonp and deposes 
and says as follows : 

Int. 1. Please state what is your name, age, residence, and oeccu- 

pation. 
1142 A. Henry C. Ilutchinsen ; age, 59 years; residence, Wau- 
kegan, Lake county, Illinois; occupation, merchant. 

(). Have you, since August, 18582, been connected with the city 
government or administration of Waukegan ‘ 
A. Yes; as alderman of the second ward. 

(. Do you know of any flag pavement being laid in the city of 
Waukegan which was made of cement or concrete ? 

A. Yes. 

(). State, if you know, whether it was laid or claimed to be laid 
under what patent. If so, what patent? 

A. The Sehillinger patent. 
L145 (). State what royalty Was paid by the city for the use of 
the Schiliinger patent per square foot—what rate was paid. 

A. Thesum paid by the city was 23 cts. per square foot, which 
we understood tc be the rovalty. 

(). To whom was this paid ? 

A. Watson & Perkins, the men who laid the walk. 

QM. What pos tion did Watson & Perkins elaim to hold in refer- 
ence to the Seh linger patent f 

A. Watson & Perkins claimed to have the right to lay the walk 
from the Empire Warehouse Company. ‘The way it was represented 

to us was that the Empire Warehouse Company had the ex- 
L144 clusive disposal of a certain amount of territory, and we were 
In that territory. 

Q. Do you know what parties own or control? the Empire ware- 
house * ° 

A. Ido not. Mr. Wadsworth is the only man I had any corre- 
spondence or talk with in regard to it. 

@. Mr. Philip Wadsworth ? 

A. I think it was Phil 


J 


. 


; 


Lh] Ip ; [ would not be certain. 
Cross-examination by Mr. BANNING: 


Q. When was this pavement laid at Waukegan ? 


). 
A. Last summer. [can tell you the months—during the months 
of August & September. 
Q. 1885 ? 


— 
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1145 A. 1883. Yes. 
Q. How do you know that there was a royalty of 2} cts. 
per square foot paid ? 
A. That was what Mr. Perkins claimed the royalty was and which 
we had got to pay. 
@. W ho told you it was 23 cents? 
A. Mr. Perkins. 
Q. Perkins had a conversation with you, then, did he? 
He was the one we made the contract with. 
o. Who did you make the contract for? 
A. On behalf of the city. I was one of the street and bridge 
1146 committee, and through them and the counsel the trade was 
made, the city to perform its part. 
. How much was paid by the city per square foot altogether 
\. Twoand a half ets. a foot. 
(. For the whole job? 
\. For that whole job 
). Then Perkins & Watson did not lay the pavement ? 
\. Oh, ves. 
’. Do you mean the 23 ets. per foot covered all the pavement the 
city had to pay for? 
A. Yes. 
). Who furnished the materials ? 
A. The city, all except cement. 
@. Did Watson & Perkins furnish cement ? 
1147 A. Yes. 
(). That was included in the 25 cts.? 
A. Yes. 
_ They furnished the cement, and the royalty altogether was 23 
per foot ? 
wr Oh, no; the trade was this: Watson & Perkins laid the walk. 
The city paid them two & a half cents a foot, which was to cover the 
royalty and furnish the sand and gravel on the ground, taking 
away the old plank walk, and any grading that there was to be done 
or any filling, and the citizens paid for the balance, which was ten 
cents a foot—that is, the city’s part of the walk. The citizens’ 
1148 part was ten cents,and Watkins & Perkins furnished cement, 
lumber, and other material and done the work and com- 
pleted it. 


+) 


(. For 12) cts. altogether ? 
A. Altogether in money. 
 ¢ (). Was there any other consideration ? 
: A. Only that the city was to do the grading and furnish the sand 
o.. and gravel on the ground for them. 


Q. In addition to this 12} cents they were to get from the citizens 
and city altogether ? 


) A. Yes. 
: Q. How much pavement was laid? 
1149 A. Well, now, I can’t tell you all the pavement that was 


paid, except so far as the sidewalk was concerned. What was 
laid inside of the inclosures the parties themselves paid in full. 
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What was laid outside of the inclosures, in the street, the sidewalk, 
the city had to do with, and that amounted to 5,056 feet. 

(). Before giving this job to Perkins & Watson did the city au- 
thorities consult with anybody else about laying the pavement? 

A. Yes. 

(). Who was that? 

A. Mr. Philo J. Warner, Mr. Homer Cook, as to whether there 

was any patent on it or not, and whether we were obliged to 
1150 pay this royalty. Mr. J. V. Forwell—— 
(.). I mean with other parties who were laying pavement. 

A. Oh, yes; we had a talk with Hurlbut. 

(). Anybody else ? 

A. No, sir; we consulted our own workmen in Waukegan as to 
what it would cost to lay this work, how much they would lay it 
for, and we intended to lay it with our own men, but found that we 
could nét do it. We had got to employ some one who would settle 
the royalty question, as we didn’t want to get into any lawsuit 

about the patent in any respect, so we got Mr. Perkins. Mr. 
1151 Philip Wadsworth sent him up in behalf of the Empire 

warehouse. Hecame up and brought up the decisions of the 
Supreme Court, and convinced us that there was a patent on 
itand that we were subject toa royalty, and stated what the roy- 
alty would be, and so we got Mr. Perkins to do the work. 

(. These various parties were competing for the job, but you 
finally concluded to give it to Perkins because of the patent papers 
which he appeared to have? 

A. No; we didn’t care who did the work, but he would do it 
cheaper than Hurlbut. 

(). He underbid Mr. Hurlbut ? 

A. Yes. 
1152 Q. If he had charged more than 123 cents per foot alto- 
gether he might have lost the job t 

A. Well, | don’t know about that. Mr. Hurlbut was the first man 
we talked with to do the work, and then the question of patent came 
up, and we wrote to the Empire Warehouse Company for cement, 
intending to do the work ourselves, and there we struck the royalty 
business, and Mr. Wadsworth wrote to me that he would come up 


and see us in regard — and instead of Mr. Perkins appeared. 
Q. Then Perkins & Watson were competing with Mr. Hurlbut for 
the job? 


A. Well, no; I don’t know as you could say that, because 
1153 wediscarded Mr. Hurlbut as being too expensive and declined 
to have him at all. We had no further talk with Mr. Hurl- 
but except at that time. 
Q. Well, you would have given the job to Hurlbut if Perkins & 
Watson had charged more for it? 
A. No; I don’t think we would have had it done at all. 
Q. What did Mr. Hurlbut ask per foot ? 
A. I think it was 15 cents, if I recollect rightly. 
Q. And you gave Perkins and Watson the job because they would 
do it for 123 cents. 
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A. Yes. 
Q. What did the parties at Waukegan ask per foot? 
1154 A. They were to do it by the day, was what we contem- 


plated doing at the time. 

Q. Was this contract with Perkins & Watson in writing ? 

A. No, sir; I think not. 

@. Was the term royalty used in speaking of the two and a half 
cents ? 

A. Yes. 

©. Who used that term ? 

A. Mr. Perkins. 


Mr. Bonp: 


Q. Have you the bill presented by Perkins & Watson? If so, pro- 
duce it. 
A. Yes. 


Bill produced, offered in evidence by Mr. Bond, and marked 
“ Defendant’s Exhibit Hutchison.” 
Signature waived. 


1155 Inthe Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


SCHILLINGER, Complainant, vs. HurtBut, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Wednesday, the 16 day of July, A. D. 1884. 


anning and Banning, and Mr. G. W. 


we 
< 


Present: Mr. Banning, of B 
Bond of West and bond, for defend- 


Hey, for complainants; Mr. 
ants. 


W. M. ReEeEpb, a witness on behalf of the defendants, being tirst 
duly sworh, Was examined in chief by Mr. BonD and deposes and 
says as follows: 


Int. 1. Please state your name, age, residence, & occupation. 
1156 A. W. M. Reed; forty-eight years old; residence, at Wau- 
kegan; I am in the furniture and undertaking business there. 
@. Was you in any way connected with the city government of 
Waukegan in the year 1885”? 
A. Yes. 
Q. In what capacity ? 
A. I represented the third ward in the board of alderman. 
(..Was you present when Mr. Hutchins testified in this case? 
A. Yes. 
Q. Please state what you know about the matter of the city pay- 
ing royalty for work done in 1883 under the Schillinger 
1157 patent. 
A. Mr. Hutchinson had charged of this particular part of 
the city business, so far as this concrete walk was concerned, and 
was the man we depended on to look the matter up and make ar- 


4im—22ld 
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rangements for the walk—drew up the resolution before the counsel 
substantially as he has stated—so the counsel voted according to 
his reeommendation to lay the walk and pay the royalty to some- 
body; I don’t know whom; I don’t remember who had that in 
charge. The bill is made out there, which was presented and paid 
by the counsel afterwards as the royalty on the walk that 
1158 had been laid. 
(). By the bill you refer to you mean his “ Exhibit Hutch- 
Inson ?” 
A. Yes; that is my name there, and Hutchinson, another mem- 
ber of the street and | ridge committee. 
(). These names written in pencil at the bottom of the bill? 
\ Yes: a Dill passed by the board has LO be signed by members 


of the committee. 
Cross-examination by Mr. BANNING: 


(). You had no conversation personally with Mr. Perkins? 
A. NO, it 
L1oo (). All that you know about it is what you learned in your 
official capacity In connection with the job? 

A. Learned there was a contract of that kind made and the walk 
was laid 

(J Who else was e Lh) pe ting for the job? 

A. I don’t know: Mr. Hut 


Signature waived. 


1160 WEDNESDAY, the 16 day of July, A. D. 1884. 


Present: Mr. Barnard & G. W. Hey, for complainants, and 
Mr. Bond for at { ts. 


ASAHEL C. BLopGrETT, a witness on behalf of the defendant, being 
lulyv swor - ital the Ee Bine aii aed 
duly sworn, was examined in chief by Mr. Bonp and deposes and 
says as follows: 


[nt. 1. Please state your name, age, residence, and occupation. 

A. Asahel C. Blodgett , agent of the Chicago & Northwestern rail- 
way, al Waukegan , age, OZ Vears. 

@. Was you mayor of Waukegan in 1883 ? 

A. | was: Ves. 
116] @. Was you present and did you hear the testimony of 
Mr. Henry C. Hutchinson ? 

A. Yes. 

(). Do you know about this pavement or walk which was laid in 
Waukegan under the Sechillinger patent ? 

A. Yes. 

Q. State if you know about this pavement or walk which was 
laid in Waukegan under the Schillinger patent. 

A. Yes. 

(). State what you know about the royalty that was paid for the 
use of the Schillinger patent in laying that pavement. 


Pe eee 
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A. We had considerable conversation with Mr. Hurlbut 

1162 with regard to the walk and with the representative of the 
empire Warehouse Company with regard to it,and Mr. Per- 

kins came up and said that he represented the Empire Warehouse 
Company, and he informed us that there was a patent on the walk, 
and that Mr. Hurlbut was laying it without authority from the pat- 
entee, and that if we allowed him to iay it we were hable to get into 
trouble and we would have to pay a royalty on it. We investigated 
the matter through some attorneys and were convinced that was the 
ease; then we asked Mr. Perkins to make us a bid for laying 

1165 the walk, and he done so. In the first place we got the 
modus operandi of laying it and the kind of material that it 


= s 


took, and thought we could lay it ourselves and save money by it, 
but when we found there was a patent on it we thought we had 
better not undertake it; so we arranged with Perkins to do it, 
with the understanding that he was to protect us against any roy- 
alty. 

(). What royalty did he set up? 

A. ‘Two and a half cents a foot. 


Cross-examination by Mr. BANNING: 


@. Mr. Hurlbut was figuring on this same job, was he not, before 
you saw Mr. Perkins’? 

1164 A. Well, he done a job in the city and we talked with him 
to do work for the city. 

d. He gave you his figures, did he? 

A. He did. 

y. Did you have any conversation with Mr. Perkins? 

A. I did; yes, sir. 

The property-owners, in addition to this 2} cts., paid ten cents 

a square foot, did they ? 


A. Yes. 


*} 


Q. Making twelve and a half ets. per foot 
A. Yes, and sand and gravel delivered on the ground to the 
(). To the contractors ? 
A. Yes. 
1165 @. The city did the grading also. did it not? 
A. That was the understanding, but there was no grading 


when we had the walks laid, of any account. 

@. None was required ? 

A. None was required. 

Q. Where it was required it was the understanding that the city 
should do that ? 

A. I think it was. 


Signature waived. 
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1166 WEDNESDAY, the 16th day of July, A. D. 1854. 
Present: Mr. Banning & G. W. Hey; Mr. Bond. 

JouHn CAVANAGH, a witness on behalf of the defendants, being 
first duly sworn, was examined in chief by Mr. Bonp and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. John Cavanagh; I am 41 years of age; live in South Evans- 
ton, Chicago. 

(). What business are you in‘ 

A. Well, I am learning Jaying water pipes, sewering—a 
1167 good many different kind of business—cement-work of one 


, 


kind and another. 
(). Have you a license for laying pavement under the Schillinger 
patent ? 

A. Yes. 

Q. Hfow much are you to pay under that license? 

A. Well, I don’t know as it is a license. I made a contract with 
Mr. Saulsbury to lay pavement. I laid some before that last year 
and laid some this year. 
Q. Ilave you paid any royalty for either ? 
A. Yes. 
(. At what rate’? 

A. | was first to pay 2) ets. per square foot, but afterwards I con- 

tracted to pay oO cts. a square foot. 
1168 (. How did you happen to make the change? 
A. Mr. D'ckerson, one of the men that controls the business, 

[ believe, wanted—he said that if I would sign a contract to that ef- 
fect—said he wanted I should sign a contract to that effect, to pay 
him five cents per square foot for laying, and I done so. 

Q. Did he agree to give vou any rebate for any reason whatever? 

A. No, sir; he did not. 

(). When was the change made from 23 cts. to o ects. per square 
foot ? 

A. Some time last month. Ithink about the middle of the month. 

Q. Have you laid any under the 5 ets. royalty ? 

A. Iifty feet—running feet. 
1169 @. Did you pay royalty on that * 
A. No, sir; but what I paid previous to that was applied on 
that contract. I had no contract before that—that is, written 


) 


contract. 
Q. Was that one of the reasons why you consented to pay five 
cents, because they applied what you had paid before on the license ? 


A. No, sir. 
(). How did 
on this new license * 
A. Mr. Perkins was the first man I talked to about it. I was fur- 
nishing him gravel for work here in the city and he was owing 
1170 me some money and I talked with — about laying a walk 
and paying the royalty on the walk, and I turned the bill 
that was due me in on the royalty to him. He was owing me 


it happen that the previous payments were applied 


ere, Map 8) 
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some thirty-odd dollars and I just told him to apply that on the 
royalty business. I was owing him more than that on the royalty 
account. | 

Q. How much or about how much paving work was you doing 
each season ? 

A. I can’t say; but not a great deal. I done, perhaps, 2,000 feet ; 
maybe a little more, maybe little less; somewhere about that. 1 
didn’t keep any account of that particularly ; done it with other busi- 

ness. Here and there put down a walk. 
1171 Q. In getting jobs have you represented to parties that the 
royalty was 2 & 3 cts.? 

A. Yes—that is, before I contracted to lay walks for five cents. 

(). What price per foot were you getting for finished walks? 

A. I got from 15 to 19 or 20 cents, but 20 cents I asked; the last 
I done was fifteen, I think. 

Q. Wasn't five cents a pretty heavy royalty for work done at those 
prices ? 

A. It is for fifteen cents. 

Q. Isn’t it for twenty cents when you did first-class work ? 

A. I rather think it is rather heavy. 
1171} = =Q. Since you have got your written license have you offered 
to do it at 2 & } ets. royalty? 

A. I don’t know; I might have done that; anyhow I don’t re- 
member exactly. I would have to settle that bill myself. I would 
do the work and charge the parties royalty so much. 

(). You have no understanding by which you get any rebate at 
all, do you? 

A. No, sir; no understanding by which I get any rebate. 

(). Do you have to purchase the cement at any particular place 
under the license ? 


A. No, sIr. 


Mr. BANNING: 
(. When was it you say you were—that you was author- 
1172 ized to lay that at 2) cent- per foot royalty ? . 
A. It was some time—a year ago in June; May or June 
last year—1889. 
Signature wa-ved. 


1173 WEDNESDAY, the 16th day of July, 1884. 
Present: Mr. Banning & Geo. W. Hey and Mr. Bond. 


GEORGE A. FARNUM, a witness on behalf of the defendants, being 
first duly sworn, was examined in chief by Mr. Bonp and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. George A. Farnum; age, 54; residence, Oak Park, Illinois ; 
business, asphalt and Portland cement work. 

Q. In your business of cement paving have you made any nego- 
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tiations or had any statements made to you in reference to 
1174 license fees or royalties under the Senillinger patent? If so, 
state what. 

A. I don’t remember; there has been nothing definite said to me 
about a patent. I know there isa Schillinger patent. What it is I 
don’t knew. I think Mr. Dickerson said something to me about it 
at one time. I didn’t ask him what it was. I don’t know what the 
Schillings r patent IS. 

(). Was there anything said, whatever the patent may be, about 
your paying royalty under it or using it by Mr. Dickerson ? 

A. I think he told me if I had oceasion to lay, as I under- 

1175 stood, any diamond sidewalks to lay them and there would be 
no trouble about it—something like that. I don’t know just 

how it was worded, and [ had the impression that the diamond was 


the Schillinger patent. 

(). Ygu think it was limited to that kind of walk, do you—the talk 
with Dickerson ? | 

A. I had that imMpresslon—yes ; there was very little said about 
It, aLV Ww iy. 

Q. What reason, if any, did he give you for saying that there 
would ‘ep 10 ‘nou e about it‘ 

A. IT understood him that they were interested 1n the patent. 

(). And that if you confined yourself to that work there would 

be no royalty at all? 
1176 A. No, SIP he didi’t say that. 
(). What did he say ? 

A, Ile said there weer be no trouble about it, as hear as [ ean 
remember, if I paid the royalty, as I understood that they would 
make i satisfactory. [ could not Say, as I said before, there Was Very 
little said about it. 

(). What is Mr. Dickerson’s business ? 

A. Ife is in the Empire Warehouse Company; that is all I know 
about it. I don’t know what his position is there; that is all I know. 
Q. Do you know who he has in the Empire warehouse with him? 

A. I know Philip Wadsworth is there; that is all I know. 
1177 (). Have you dent any of this kind of work within the last 


+) 


‘} 


two vears 

A. I have laid one sidewalk in front of my own residence in Oak 
Park, Illinois; that is all. 
ay ~ mage you paid any royalty for it? 
A. No, Sit. ) ; 
). Had no trouble? 
A. No, sir : 
Have you been proposing or offering to do work of this kind? 


(). 
A. I have, yes—not of the diamond style. 
(). Flag walk? ; 
A. Yes. 
@. Have you had any understanding with Mr. Dickerson 


1178 or others eonnected with the im pire warehouse In relation 
to that? 


A. No, sir. 


? 
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Q. Did you make any distinction between diamond and flag 
walk? 

A. I never laid any diamond. 

Q. Did you understand there was any distinction between the two 
kinds of work? 

A. Only as I said—that I had the impression that the Schil- 
linger patent was the diamond cement work; that is all. 

Q. And you didn’t anticipate any trouble from flag-work ? 

A. No, sir; I didn’t know there was any royalty on flag-work ; I 

thought a man had a right to make imitation flag-stone with- 

1179 out paying royalty for it. 


Cross-examination by Mr. BANNING: 


(. As I understand, this walk before your house was flag walk, 
and not diamond ? 


A. Yes. 
(). And you understood it was the diamond walk that was cov- 


ered by the patent? 

A. That is the impression I had; yes. 

Q. Did you inform Mr. Dickerson that you had laid this walk be- 
fore your house ? 


A. No, sir. 
Signature waived. 


1180 WEDNESDAY, the 16th day of July, A. D. 1884. 
Present: Mr. Banning & G. W. Hey & Mr. Bond. 


ki. G. WEstT, a witness on behalf of the defendants, being first duly 
sworn, was examined in chief by Mr. Bonp and deposes and says 
as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. E.G. West; 39 years; residence, Chicago, 65 37th street; [am 
in the mason, plastering, and cement-work business; make a spe- 
clalty of cement-work myself. 

Q. In doing cement-work did you lay any pavements or walks? 
A. Yes; I have been in that business. 
1181 . Have you had any propositions or made any arrange- 
ment for royalty under the Schillinger patent ? 

A. This spring I went to Wadsworth and asked him what he was 
going to charge. I understood that for this Schillinger’s patent, 
under the decision of Judge Blodgett, a royalty must be paid, and | 
asked him what he was going to charge for royalty. I understood 
at that time he stated if we did it we must pay royalty. He told me it 
would not be more than 2 and $ cents, and probably less than that; 
for me to go ahead; that they had not settled how much it would 

be, but he told ine positively that it would not be more than 
1182 2 and } ets. a foot, and less if possible, and that possibly | 

could get it at l and 3 cts. per foot. I have not seen him 
since that time, and, of course, I calculated to pay him at that rate, 
probably about two cents. 
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Q. When you say two and a half cents what do you mean | ? 
A. I mean I am to pay him out of my contract price 2 and 3 cts. 
per foot for all work covered by the Schillinger patent. 
(. ‘I'wo and a half cents per foot instead of per yard ? 
A. Yes. 
(. I think you have stated that you have laid walks since that 
time ? 
A. Since that decision? Yes. 
1183 (. Since that conversation ? 
A. Yes; with that understanding. 
Q. With that understanding ? 
A. With that understanding. 


Cross-examination by Mr. BANNING: 
Q. Have you ever paid for this pavement that you have laid 
since that conversation ? 


A. No, sir; I have not yet. 

(. Have you ever offered to pay at that rate, two and a half cents 
A. No, sir; I have not seen him yet. 

(). Wadsworth was the one you had the conversation with ? 
A. Yes. 


? 


(). When was it and where? 
1184&1185 A. I met him on the street. I went down and found 
he was going away to meet his lawyers at the Pacific 


Hotel in the afternoon. I walked up with him to the hotel and we 
separated there. I think it was some time in May if I am not mis- f 
taken; it was some little time ago. | 
@. Was it not earlier than May? 
A. It might have been earlier than May; it was directly after 
that decision of Judge Blodgett’s; probably about two weeks after 
that, if yon know when that was decided. 
QQ. There was nothing in writing between yourself and Wads- 
worth ? 
A. No, sir: nothing at all. 
1186 (). He stated, [ believe, to you that the matter was not yet | 
settled how much they would charge ? | 


A. No; it was not settled. 
Redirect examination : 
Was you ready at that time to take the license at two anda 
half cents? 

A. Mr. Fulton and I both had been trying to find out how much 
they were going to charge for the license. We never could get them 
to say what they would do. Mr. Fulton could not get them to say. 
| don’t know what the arrangement was; they only told me it would 

not be more than two and a half cents—Mr. Wadsworth. 
1187 Q. Didn’t you understand that two and a half cents was as 
heavy a royalty as the business would sustain ? 

A. I think it is more than it did sustain. I think 1 and #} cents 
is sufficient for that royalty according to our prices, and I think 
they would make more money at that. | 
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Q. What would you think of five cents? 
A. I think it is an outrage to charge five cents for it. 
Signature waived. 


On the part of the defendant, adjourned to 10 o’clock a. m. July 17. 


1188 Bill produced by witness Hutchinson, marked “ Defend- 
ant’s Exhibit Hutchinson,” in words and figures as follows, 
to wit: 


1189 “ DEFENDANT'S Exutipit HutcHinson.” 


The City of Waukegan to Watson & Perkins, Dr., paving contractors 
& dealers in cedar posts. Ofhice, room 45 Reaper block, N. KE. cor. 
Clark & Washington streets. Orders by telephone. Dock & mill, 
foot Superior street, North Branch. 

To walks in front of property as follows: 


Sas Os SD iii inne (77 feet. 


x 
6 x 100, O. S. Johnson -__- ~~~ oihteemstinleslcaasi sini iblalaal iii 600 “ 
© DOO, Fe. BNO stick hice detested nena Ee 
ee: el 
ox 1323,C. W. Upton.___.--- eT ee ee 6623 “ 
Oe 
2 FUR, SOCCRRE Th, CAPO. ciiiccinnnicnpnncenmons iain 14 
Ou SOR, &. te Bein aiccnintie enna 518 
2 eee ae a aa 

5,056 ft. (@ 23 ¢., $126.40. 

Correct. 

W. M. REID. 
H. C. HUTCHINSON. 
Kk. BERK. 

1190 And the complainants, to maintain the issues on their part, 


offered and put in evidence before the master and used at the 


hearing as follows: 
Deposition of J. Bb. Hurlbut, recalled ; deposition of A. H. Perkins, 


recalled; deposition of Philip Wadsworth, recalled ; deposition of 


C. E. Hall, and deposition of J. B. Hurlbut, recalled, in words and 

figures as follows, tu wit: 

119] WEDNESDAY, the 16th day of July, A. D. 1884. 
Present: Mr. Banning & Geo. W. Hey & Mr. Bond. 

J. B. Hurst, a witness recalled on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. BANNING, and 
deposes and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 


me 
. 
~ 
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(). You said in your other testimony, I believe, that Mr. Knowl- 
ton was your assistant superintendent ” 

A. Yes, sir. 

Q. As I understand, when you was present superintending the 

job, Mr. Knowlton was not? 
1i92 A. Not often ; no. 
(). There was only one of you required to superintend a 

iob at a time? 
| Yes. 
When you was not able to do it he took your place? 
Ife looked after furnishing the material and laid out the 


— 


(). So that only one superintendent was needed ? 

A. That is all at one particular time. 

(). 4fow long would it take to lay all the pavement that was con- 
tained in your statement which you furnished if you were to pro- 
ceed in your ordinary way from week to week consecutively ? 

A. To make it a continuous work, do [ understand ? 

1193 (). Yes. 

A. Well, for what we call one gang of men, five men—of 
course | am not giving precise time—it would take some 140 days, 
more or less. 

(). ‘or one CAND of men 

A. And one season’s work or time for laying the pavement. 

(). It would take—counting ihe days when you could not lay 


pavement—aboul 

A. Yes, for.one gang of men. 

(). That would extend from the first of April to the first of Nov- 
ember or the middle of November ? 

A. Yes; to the middle of November and sometimes to the first 
of December. 


} , i. & 
Ole SCaASO!]I S WOTrkK ! 


Signature waived. 


) Serena 
Adjourned to 2 o’clock p. ‘n. 


1194 FRIDAY, the 18th day of July, A. D. 1884. 
Present: Mr. Hey and Banning & Mr. Bond. 


A. H. PERKINS, a witness recalled on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. BANNING and 
deposes and says as follows: 


Q. State whether you did any work at Waukegan, in this State. 
A. I did. 

(). State the circumstances under which you did that work and 
the conipensation that you received for it. 

A. 1 was notified that Hurlbut was laying some walk there 

1195 in Waukegan, and the owners of the patent consulted together 

and decided to have me go there and look it up and ‘notify 

the parties of the infringement of the patent and see to what extent 

it was being infringed. I went there and saw what was being done 


' 


a 
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by Hurlbut’s men, and I then went and notified the city authorities 
of the fact; showed them decisions that we had had in the United 
States courts sustaining that patent and telling them that for all 
work that Hurlbut laid in which we would be interested that we 
should require five cents royalty for any infringement; we should 
make them pay royalty. That was what I told Hutchinson, 
1196 who was then mayor. Then they sent an attorney to the city 
to look up the matter. He came back and reported that the 
patent was valid and that they better be careful. Then they sent 
for me again, and they made this proposition to me, that they would 
furnish the sand and gravel and the city would do all the grading, 
and they would pay 2 and 3 cents besides and the property-owners 
would pay ten cents. That was the arrangement made with the 
property-owners—that is, the city would do the grading, furnish 
the sand and gravel, and pay 2 & 3 cents and the property-owners 
would pay ten cents. That was my contract. I refused. After 
putting down those different walks, especially one mentioned 
1197 =there—Judge Upton’s—I was asked by him to put down 
more pavement at the same rates. There was simply no 
profit In it, and [ told him we would not lay any more al those 
prices. Ile said he would be willing to pay more if that work was 
all right the next spring. 

(). In addition to the two and a half cents per foot which the 
eity paid you they did the grading and furnished the sand and 
gravel ? 

A. Yes. ! 

(. How much was it worth per foot to have the grading done and 
sand and gravel furnished ? 

A. our or five cents, perhaps. 

(. Four or five cents per foot ? 
1108 A. Yes. 
Q. In addition to the two and a half which they paid you ‘ 

A. Yes. Not only that, but they pulled the cement from the 
depot to the warehouse—done all the teaming. 


) 


Q. Who, if anybody, was competing with you for this job at the 
city of Waukegan ” 
A. Mr. Hurlbut had made a proposition, so they informed me. 


Cross-examination bv Mr. Bonp: 


Q. Did they inform you that on receiving Mr. Hurlbut’s propo- 
sition thev had decided not to have the work at all 
A. Did they? They did not, any more than Mr. Hurlbut de- 
clared there was no patent on it. 
1199 (. Do you know what his bid was ? 
A. I don’t know; seems like fifteen cents; I think that 
was what they told me. 
Q. Isn’t it a fact that the city did the teaming, paid the royalty, 
and the property-owners paid for the actual work 
A. The property-owners, as I say, paid ten cents ; this was their 
own proposition ; that they would give us—the property-owners ; 


*} 


+) 
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we must look to them for ten cents and the city would do the team- 
ing and grading and furnish sand and gravel and would pay two 
and a half cents besides; that was the contract. 
(). How did the city come to pay two and a half cents? 

1200 A. Simply from the fact that we offered to do it attwo and a 

half if they would wai the sand and gravel and do the 
teaming ; _ they said a plank walk would cost them about that, 
and the city has to furnish their own plank walks; and they said 


they mnie rather furnish the sand and cravel for the purpose of 


— 


having a good, permanent pavement. It seems there was an under- 
standing before | went there between the property-owners and the 
mavor and council. The property-owners had agreed to pay ten 
cents if the city would pay the rest of the expenses. It was not a 
thing that I had fixed out; they had it already fixed before we got 
there the last time. 
1201 (. Did you not state to Mr. Hutchinson, the chairman of 
the committee, and to the mayor that you would not accept 
their proposition to lay it a“ ten cents because the royalty was two 
and a half, and that had to be added on? 

A. I told Mr. athe aloe that I should have to account for at 
least two and a half cents a foot myself for any work that I done 
there —rovalty. | know that. 

®. Wasn’t that so that the two and a half cents had to be added 
onto the ten ce nts ¢ 

A. No. I don’t know that it was; that was all there was of it. I 

wanted cana cents for the work, and I claimed that Hurlbut 
1202 had to do it for so much less; I think fifteen, or something 
like that. They made that proposition, that the property- 
owners would pay ten cents. I must collect it of them, and they 
would pay two and a half and furnish sand and gravel and do the 
grading ; that was the substance of it. They claimed to me that 
the plank walk would cost pane about two and a half cents; some- 
thing lke that. There never was anything definite settled in re- 
gard to any royalty particularly, only what I have said, that I had 
gol to account between the parties. 
Q. Did you understand that the city was proposing to do 
1203 the work itself at the rate of ten cents per foot until these offi- 
cers were advised = the re was a pate nt connected with it? 

A. No; I don’t remember that. 

Q. You don’t remember anything of that kind? 

A. I don’t remember that the city was ever intending to do this 
for ten cents. 

Q. You don’t, then, understand that that was how it happened, that 
the rate of ten cents was agreed on? 

A. I heard that Hurlbut was putting work down there, and I went 
up there to stop him; that was what called me there. 

Q. Did you hear at the same time that they declined to 
1204 have it done at ail if it cost fifteen cents ? 
A. No. 
Q. Didn't hear anything about that? 
A. No, sir; there never was any talk about any declining or any- 


ee te ee 


oer 
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thing. I told them they could look up this patent, and they tele- 
phoned down to me to come up; they had looked it up. 

@. Why did vou tell them that the royalty would be five cents 
per foot? 

A. I told them that when we had this decision that we would 
have to have more for that pavement; that I should not probably 
have to enter into competition with Hurlbut. [ told Judge Upton 

[ refused to lay any more pavement for him. ‘ could have 


1205 laid 10.000 feet. I had some cement there all winter: left it 
there for the purpose of doing work there this wien I told 
Mr Upton, who was there, “ You will have a- opportunity of finding 


. - . ] } 
out before next spring whether it cracks or not, and then you wil 
your work, if you have it done by us.” 


: 


hav e to pay more for 
Q. Was Judge Uptons proposing to do the grading and furnish 
sand and gravel and do the hauling? 
A. He had nothing to do with it. The city done that port‘on. 
They are willing to do it to-day. Hlutehinson offered the same thing 
to me: sald he thou: o}t ae ee ee done. | had a let- 
1206 ter, also, from the mayor the other day, wanting to know if 
we could do that work at the same price this season—if we 
would charge them fifteen cents—if they would furnish sand and 
pare and do the teaming, as they did last year. 
hat was as cheap as you could afford to do it? 


Q. T 
A. Yes 
I} 


o * ‘at was as cheap as you could afford to do 1t and do a good 
job? 

A. That was as cheap as we could afford to do it and do a good 
job. 

Q. Did you not state to Mr. Hutchinson or the mayor that the 


royalty you had to pay was two an a half cents per foot ? 
A. I stated before that that under the arrangement we had 
1207 all the work'I Jhad to do I should have to account for at 
two and a half cents to the parties interested with me. 


Mr. BANNING: 

The Lugs v interested with you, to whom you had to account 
at in rate of two and a half cents, was the Saulsbury estate, was 
it not ? 


A. Yes, sir. 


ponnet 


} 


Mr. Bonn: 


(J. You spoke of accounting for two and a half cents royalty ; 
wasn't that the entire royalty ? 
There never was any arrangement made, only. all of us to 
keep track of pavement laid ourselves in that way. 
(. You accounted to Saulsbury estate for two and a half cents, 
and they to you for that? 
A. Yes. 


Signature waived. 
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1208 I’ripay, the 18th day of July, A. D. 1884. 
Present: Mr. Hey & Banning, for comp’ts; Mr. Bond, for 
def’ts. 

Printie WapsworrH, a witness recalled on behalf of the com- 
plainants, being first duly sworn, was examined in chief by Mr. 
BANNING and deposes and says as follows: 

Q. State whether you ever had any conversation with a party 
named E. G. West in relation to his laying pavement. If so, state 
when and where it was and what such conversation was. 

A. Some time last spring I met Mr. West. I didn’t know him. 
He came up and made himself known to me as I was walking from 

my warehouse, on Market St., up to the Pacific Hotel; said 
1209 his name was West and that he wanted to buy some cement. 
“As soon as he said he wanted to buy some cement I knew 
him to be the man that had worked for § Sauls bury and others and 
Mr. Hurlbut, I think likely, and he wanted to know who to go to 
about the royalty. I said to him that really I could not tell, since 
the death of Mr. Saulsbury, who to talk with. I told him we were 
getting out letters of admin oe for the estate, &e. Well, he 
said, in reply: “ I have got a job to do up in the south part of the 
city and [ would like to do t [ said to him in substance just 
about what he says in his deposition that I said. I said: “ There 
is nobody got any right. Perhaps I[ have as good a right as any- 
body to tell you, but we have not fully settled, since Mr. 
1210 Saulsbury’- death, upon what we should do or what plan we 
should pursue, but if you will buy your cement of me I will see 
upon this job personally that you don't hi: ave to pay over twoanda 
half or three cents per foot rove alty. The conversation as he relates 
it is about true, with these qualifications that I am putting in, that 
[ didn’t know whether I had any right to do it or not; in fact, I 
had never talked gone about = and the conversation was mainly 
between Dickerson and Perki as to the prices of things, but I did 
Intimate to him all these iio | ut nothing permanent, only on 
these jobs, which probably did not amount to more than three or 
four hundred feet. I told him the royalty personally should 
1211 not cost him more than two and a half or three cents at the 
outside. I said—— 

Q. And that, | intaosienill you to say, was coupled with the sug- 
gestion on your part that he should buy his cement from you ? 

A. Yes. | 

Q. How much would that be worth to you per foot ? 

A. Well, I could not tell you exactly what it would be woot per 
foot. but of course | should e xpect LO make some little profit On the 
cement. 

Cross-examination by Mr. Bonn: 

@. You speak of “ my warehouse.” What is your warehouse 
ealled ? 

A. The Empire warehouse. The Empire Warehouse Company 
are dealers in cement. 
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1212 Q. Do you know as a matter of fact whether Mr. West ever 
worked for Mr. Hurlbut or not? | 
A. No. I know he was a cement-worker. I don’t know whether 
he ever worked for Hurlbut or who he worked for; pretty much all 
the different contractors, I presume; Perkins, Hurlbut, and all at 
times. He is a cement-worker and was to take a job himself, and |] 
wanted to encourage him to do it. 
(. Had he not done work for Fulton and Saulsbury during his 
lifetime ? 
A. I really don’t know. I have often heard of West spoken of. 
@. How long after the appointment of Mrs. Saulsbury as admin- 
istratrix was you appointed her agent to look after these 
1213 patent matters, or about how long’? 
A. Five or six weeks: in fact, I have acted as a sort of an 
agent for her all along. 
Q. Is your appointment in writing’? 
A. No; merely verbal authority from her to act for her in any 
way I chose with regard to this patent. 
(). Did you make any difference in the granting of licenses whether 
part-es bought their cement of the I:mpire warehouse or elsewhere ? 
A. I would not consider myself at liberty to do so now. I might 
perhaps state the reason, because for a long while nobody had any 
money in the patent except the Empire Warehouse Com- 
1214. pany. Since Perkins has put some money in, and others, I 
don’t consider myself authorized to say until consulting the 
others what royalty should be charged. I mere ly Want to say there 
1g no material difference in the testimony of West, except with these 
qualifications. I remember the conversation with him about as he 


states It. 
Signature waived. 


1215 FRIDAY, the 18th of July, A. dD. 1SS4. 
Present: Mr. Hey & Banning, for compl’ts; Mr. Bond, for 
def ’ts. 

C. E. Hatt, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. BanninG and deposes 
and savs as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. C. E. Hall; my residence is 5600 Dearborn street. I am in 
the street railway business at present. 

(). State whether you are acquainted with what is known as the 
Schillinger pavement. 

A. Yes; I have some knowledge of it. I have worked it. 


1216 @. You have laid that kind of pavement? 
A. Yes. 


*) 


Q. For how many years have you worked it or laid it‘ 
A. I have know- it for the last twelve years ; fifteen, perhaps ; 
twelve at least. 
(). State on what that pavement depends for its utility and suc- 
cess. 
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Q. Do you know of any demand for sidewalks to be laid 
1225 with tar paper or some foreign substance in the Joints between 

the sections? 

A. No; I don’t know that I know of any demand for material espe- 
cially put in there. My understanding of it is that it is wholly un- 
necessary and isnot part of the requisite for laying asidewalk with a 
joint, that it is necessary te have anything between it at all. The 
mere fact of using a frame causes a seperation which will continue 
and so it will form a straight line up and down. Where a frame is 
used I consider that equivalent to using any seperating substance. 

Q. You don’t know of any pavements being laid lately 
1226 in which there was tar paper or any substance which was to 

remain in between the joints, do you ¢ 

A. No; [I don’t know that I do. 

Q. Do*you think that kind of pavement would now be used ? 
A. I don’t know of any objections to it. I don’t think there are 
any objections. Still,it seems superfluous. 

(J. Isn't the paper likely to get out, rot out? 

A. No, sir; I don’t think it 1s. [f it does rot out it does no harm ; 
leaves the joint just the same. It cuts no figure one way or the 
other. 

(J. It would leave a little wider joint, a little freer joint for the 

blocks to work ? 
iZeé A. It would not work; it would leave a freer joint, but I 
think the difference would be that in case of an uphe-val there 
would be no danger of the block rising and breaking off a portion of 
its adjoining blocks. [ have seen it work both Ways. 

(). Hlow did this that had the tar paper in wear ? 

A. Well, | don’t know as they wear any differently from any 
other without tar paper, The wear, the real Wear, of the sidewalk 1S 
governed entirely by the quality of the material ; that can be varied ; 
different men differ in the manner of mixing. 

(). Some wear better than others laid in the same way ? 

A. Some wear better than others that is laid down in the same 

manner, but not with the same mixture. 
1228 Q. Do you remember what the claims of the Schillinger 
patent were? 

A. Well, I don’t know that [ could rehearse them particularly. 
My recollection is that one of the principal features was in the fact 
of making the stone in seperate blocks, so they could be removed if 
necessary. ‘he matter of tar paper [ recollect as being mentioned 
in the patent, but then I don’t consider that one of the very essential 
voints of the patent. 

(). During the early years of laying this patent did you lay it 
under Jenkins or Saulsbury or by authority from them ? 

A. No, sir; I laid it without any authority from anybody. 
1229 (). Did anybody ever disturb you ? 

A. No; beeause I laid very little of it in that particular 
manner that I speak of with the tar paper, but I had laid the dia- 
mond sidewalk here and the flag sidewalk here for a number of 
years and I never was disturbed. 
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Q. By the flag sidewalk .do you mean that made of natural stone 
A. No; I mean laid in flags. 
©. Imitation of flags ? 
A. Imitation of flags; long joints. I never was disturbed about 
that. I had hints that I would be, but I never was 
Q. Did you ever read or have vour attention called toa disclaimer 
to the patent m: on by S¢ hillinger 
1230 A. Well, if I did it was quite a long time ago; it was some 
elght O! nine years ago ; there Was a controversy Cathe Up. ind 
I read articles in the paper; 1t 1s so long ago that I don’t think | 
could refresh my memory in regard to it. I hardly Know what | 
did read at that time in regard to it. The most recent thing Lhave 
seen is some decisions in the last year or two; then I read a sortie 
the patent Over agaln. 
@. In reading the patent over again you read it as it was issued 
and printed with reference to the disclaimer iy 
A. I think so. I don’t remember particularly about that. 


123] (. Your understanding of he | Si wma patent 1s that it 
smal » ee : ‘ks or so laid t] : 
COvVers ally kind ofapavement laid 1 bloe <sorso tald that lif 


will divide into blocks. How neil cai could you afford 
to pay on it at twenty cents per foot cost to the party for whom it 
was laid ? 

A. Well, Il know what I could afford to pay. 

. What eould you afford to pay? 

A. I could afford to pay anywhere from four to eight cents and 
still make a profit. 

(). At twenty cents a foot and mak 

A. Yes: I know what the materi: 

to lay sidewalks, especially w 


} 
costs. know what it costs 
len it comes to laying imita- 


1232 tion of flags. 
( ; a 4 h ' = . if \W "cf , é l- , eo '¥ ] *T ve" Va" t ~ 
¢- OW UCL pron oul d you make abt Ioul ven CeTLLS ! 
° } } } ] } ] 
A. Anvwhere—it would depend some on locality—but I could 
haul imanvwheres 1n th Ity here lf | didnt have to haul my mate- 
5 ee: ee , a4 - nants Taser it assereetinna fen thee sete I 
Tlalt more Lilelil) OTIC mie COULC iV it anvywihnere 1 bne ( 1L\ pere 
e ; ? } ‘ ] ray) a0 l 
at tourteen cents and make 2 and i cents a foot. The mate riat, as 


lf understand the cost of it, would range anywheres—and the haul- 
Ing would m: on a difference in the cost of it—would range any- 
where from ten to twelve cents a foot. 
How thick would you make the pavement and what quality 
of cement would you use ? 
A. Portland cement in all eases: not less than three inches in 
thickness. 
1239 (. Would your estimate cover simply materials or cover 
labor 4 
A. Covers labor, materials, and everything else. I figured often 
enough on it to know what it cost. I di es bid when I bid these 
prices, but I know what the material cost, and so does any other 
practical man who has had experience in that line. 
Q. You would hardly be willing to pay eight cents for the sake 
of making two and a half cents, would you ? 
A. Yes; I have been satisfied. I have laid that sidewalk as low 
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as twelve and a half cents and made a handsome profit—very glad 
to make that profit—and I didn’t pay no royalty. [I should con- 
sider if I had a large contract if I could make 2 and $3 or 0 cents a 

foot I would take it; of course, | would like to get more if I 
1234 could. I know the price of that kind of work as worked and 

done by different contractors and have been brought 1n com- 
petition in laying that kind of sidewalk here at prices as low as 
thirteen cents here in the city. 

(. You would not expect first-class work at those rates? 

A. I would. I should insist upon: it, and would not consider it 
acceptable unless it was first-class work and guaranteed at that, and 
much,of it is guaranteed at these very same prices right here in the 
city. At the present time that walk may be laid for thirteen cents 
and get a five-year guaranty. 

(). Suppose you were doing a job out as far as Western 
1235 avenue, or three miles from the center of the city, 25 feet in 
length and 6 feet in breadth, could you make that for 13 

cents a square foot? 

A. Yes; just as well as here. The only difference is in hauling 
the materials. It is not in the cement orin the sand. There is 
only one wagon-load. You could have your cement from here out 
there and you could bring your gravel. No; [don’t think there 1s 
any difference. I could direct you into a locality here not any fur- 
ther away where it would cost more—that would be directly west 
from here, where you have to haul all your material there, but when 
you go no-th or to that section you refer to I think the whole or 

part of the material is there. 


1236 Q. There vou used the sand that vou excavated right out? 
A. No, sir; I don’t think I ever used excavated sand. | 


have used excavated gravel, but not sand. Ihave always used lake 


sand. Sometimes, in localities on the South Side, in the vicinity of 


oord street and Indiana avenue, you can get as good gravel out of 
an excavation there as you need to lay pavements. 
(). You can get neither at Western avenue—neither sand or gravel? 
A. Itdepends upon what end yougoin. You cannot at the south 
end; you can at the north end. It would have to be hauled or got 
in there in cars. The south end of Western avenue is all clay. 


Signature waived. 


1237 I'RIDAY, the 18th day of July, A. D. 1884. 
Present: Messrs. Hey & Banning, for compl’t; Mr. Bond: 


for def’t. 


T. B. Hurtput, a witness recalled on behalf of the defendant, be- 
ing first duly sworn, was examined in chief by Mr. Bonn, and 
deposes and says as follows : 

@. What is the average cost to you of a good cement sidewalk, 
such as you have been making ? 

A. Where it is done here in the city we calculate it will cost about 
sixteen cents a square foot. We are sometimes subject to from one 
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to two cents extra cost in preparing the foundation where there is 
clay and hard pan. We aim not to have anything that 
1238 would heave within twelve inches of the bottom of the pave- 
ment, so it would sometimes cost us more than sixteen cents, 
including the preparing the foundation, and sometimes a little less. 
On the average, we calculate it would not be much different from 
sixteen cents a square foot. 

Q. How much royalty would you or any person afford to pay on 
the cost at twenty cents a foot for the work? 

A. I could not afford to pay much of any royalty and make liv- 
ing expenses. ‘To pay much of any royalty you would want to re- 
ceive more than twenty cts. a foot for work. 

(). Did you lay any Schillinger pavement under Jenkins 
1239 & Se Iby or other parties clal ming to control this territory 
under the Schillinger patent: 

A. I did superintend for what is called the Schillinger Company 
here, ten or eleven years ago, one season. 

Q. During that time did you lay any pavement which had tar 
paper or a similar substance in the joint ? 

A. We didn't lay any paving outside at that time but what did 
have tar paper in the joints. 

Q. Of what use or benefit is an interposed strip of tar. paper ? 

A. I don’t consider it of any benefit anywhere; it is a detri- 
ment. 


1240 (). What are the difficulties which accompany the use of 


such strips ? 

A. It separates the blocks so they don’t touch, and the paper be- 
comes softened in time, becomes soft of pulpy, and lets the water 
down instead of making a water-tight joint,and. makes a leakage. 
When we sometimes laid it over walks we never got it tight in that 
wav; and a greater fault was the corner blocks are not defective— 
they would crumble on each side and the Joint would have the ap- 
pearance of being very large; show a larger Joint; and it went into 


disrepute very soon ; when we came to lay the close joint it took the 
pre fe rence 


Q. Did the tar-paper joint go out of use or demand ? 
1241 A. Yes, sir; I don’t know of any being laid in the last six 
years in this town by any one who uses tar paper in the 


joints. 

@. What is your opinion of the five-cent royalty under the Schil- 
linger patent.if the tar paper is used ? 

A. I should not consider the paper any ts nefit; I don’t see where 
a man could afford to pay any more royalty for using the paper; it 
certainly cost more than it would to lay it ied the paper—from 
the expense of the paper and putting it in. 


Cross-examination by Mr. BANNING: 


Did | understand you to Say that the average cost of the pave- 
ment laid by you was sixteen cents a foot? 
1242 A. Yes, sir. 
@. What was included in this sixteen cents a foot ? 
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A. Two barrels of cement or more, one load of sand, yard and a 
half of gravel, and the expense of laying the work and preparing 
the foundation, as we sometimes have to remove a foot and replace 
it with cinders or oravel, We don’t allow less than two barrels of 
cement to a hundred square feet; it would be equal to six anda 
half cents a foot. We have not paid less than $5.50 a load for gravel 
of a yard and a half. 

(). Then it ineludes the cost of all the materials and all the cost 
of laying it? 
A. Yes. sir. 
1245 ®. Including the wages of the men, superintending, «ec. ? 
A. And preparing the foundation. 

Q). Preparing the foundation, Xe. % 

A. Yes sir: of course, living expenses have to come out of the 
profit - that don’t cover it. 

W hose living ( xpenses ? 

: ; ) the work. 

(). You mean the profits over and above the sixteen cents? 
\ 
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W hich Was al] the te stimony offered by either of said part 1es, 


12-44 The foregoing was all the evidence introduced on the trial 

of this cause by either party; and because none of the mat- 
ters aforesaid otherwise appear the defendant prays that this his 
certificate of evidence may be signed and sealed and made a part of 
the record in said cause, and it is done accordingly. 


H. W. BLODGETT, Judge. 
Endorsed: Filed Noy. 16, 1885. Wm. H. Bradley, clerk. 


fterwards, to wit, on the twentv-seventh day of November, 1885, 
there were filed in said clerk’s oftice two bonds in said entitled cause: 


| 


>| } i) | ] | . ] ‘ * _ ‘ , — \ } ~ > ~/ xs . . ,y - 
Which SAG DONdS are 1n the words and neures following, tO WIL: 


1? 43 Cireult Court of the United states, Northern District of []]1- 
: 


Nols In oquity. 


JOHN J. SCHILLINGER and Onive G. Sarnispury, Administratix of 
elmer J. Salisbury, Deceased, 


Know all men by these presents that we, J. B. Hurlbut, of Cli- 
cago, county of Cook, State of Illinois, as prineipal, and Florus D. 
Meacham and Frank S. Wright, both of Chicago, county of Cook, 


State of Illinois, as sureties, are held and firmly bound unto John 
J. Sehillinger and Olive G. Salisbury, administratrix of Elmer J. 
Salisbury, deceased, in the penal sum of five thousand dollars 
($5,000), lawful money of the United States; for the payment of 


which, well and truly to be made, we bind ourselves, our heirs, ex- 


te 


om 
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ecutors, and administrators, jointly and severally, by these presents. 
The condition of this obligation is such that whereas, on the 
fifteenth (15) day of May, A. D. 1884, an interlocutory decree was 


-entered in the above-entitled cause finding for the complainants 


and referring the same to a master to take and assess the damages ; 
and whereas, on the seventeenth (17) day of November, A. D. 1885, 
a final decree was enterred in sajd cause fixing the damages 
(1246 and for the costs, from which decrees the said J. B. Hurlout has 
tuken an appeal to the Supreme Court of the United States: 

Now, therefore, if the said J. b. Hurlbut shall duly prosecute his 
said appeal with effect and shall pay all damages and costs that 
may be awarded against him in case the said decree be athrmed in 
said Supreme Court of the United States, then this obligation shall 
be void; otherwise the same is to remain in full force and eflect. 

In witness whereof the said J. B. Hurlbut, Florus D. Meacham, 
and Frank S. Wright have hereto set their hands and seals this 
twenty-fifth day of November. A. D. 1885. 

J. B. HURLBUT. [ SEAL. | 
RLORUS D. MEACHAM. [SEAL | 
FRANK S. WRIGHT. | SEAL. | 
Approved : 

H. W. BLODGETT, Judge. 


Endorsed: Filed Nov. 27th, 1885. Wilham H. Bradley, clerk. 


1247 United States Circuit Court. Northern District of Illinois. In 
Equity. 


Joun J. SCHILLINGER and OLIVE G. SALIsBpurY, Administratrix of 
Elmer J. Salisbury, Deceas d, 


J. B. Hurvput. 


Know all men by these presents that we, J. B. Hurlbut, of Chi- 
cago, county of Cook, State of Illinois, as principal, and Florus D. 
Meacham and Frank 8S. Wright, both of Chicago, county of Cook, 
State of Illinois, as sureties, are held and firmly bound unto John 
J. Sehillinger and Olive G,. Salisbury, administratrix of Elmer J. 
Salisbury, deceased, for the full and true payment of any damages 
accruing to said John J. Schillinger and Olive G. Salisbury from the 
use of patent, reissue No. 4564, dated may 2,1871, by the defendant, 
J. B. Hurlbut, between the seventeenth (17) day of November, A. D. 
1885, and the date of the expiration of said patent No. 4564; for the 
payment of which, in lawful money of the United States, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents 
The condition of this obligation is such that whereas, on the 
seventeenth (17th) day of November, A. D. 15885, a final de- 
1248 cree was entered in said cause, from which decree the said J. 
B. Hurlbut has taken an appeal to the Supreme Court of the 
United States; and whereas, on the entering of said decree an in- 


Cc 
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junction was refused pending such appeal, provided a bond be 
filed covering further damages accruing to the said John J. Sehil- 
linger and Olive G. Salisbury by the use of said patent from the 
date of entering lpia until the expiration of said patent by 
the said J. B. Hurlbi 


Now. there hore, if oh said ‘iy Bb. Hurlbi 


t shall well and truly pay 
St1C ‘hy furt hie r damages as shall accrue by re 


ason ot the use by him of 
the SA 1d pat nt. reissue NO 1564. ay tweelh thre date of sald decree, No 
vember 17th, 1885, and the exp iration of said patent, In case said 
decree shall be aftirmed then this obligation shall be void: other- 
ee ee a ee ee 
the affirmance of the said decree by the Supreme Court of the 
“ hited States a reference may be taken in this ease in the eircuit 
court of ven United States for the. northern district of Illinois to 
Inquire as to the use of said patented device by the defendant since 
the entry of the decree of November 17th, 1SS5. to the date of the 
expiration of said patent No. 4364, and on the report or ascertain- 
ment of such use a summary judgment may be rendered on 
1249 this bond without suit and as part of the final proceedings 
of this Court in said cause 
In witness whereof the said [3. Iturlbut, ‘lorus [). Ni AC ‘han 
and Frank S. Wright have hereto set their hands and seals this 
twe nts -fifth ad: Ly of November, A. D. 1885. 
J. B. HURLBUT. Ise. 
FLORUS D. MEACHAM. [srat.] 
FRANK S. WRIGHT. — | 
Approved 
H. W. BLODGETT, Judge. 
Kkndorsed: Filed Noy. 27th, 1885. William H Bradley, clerk. 
1250 On _ Same day, LO wit, OT) the tLwent v-seventh day of 
Novem be ae the adjourned October term of said court. LSS5, 
in the reeord of the proceedings thi reof in Sal d entitled cause, Lafawe 


Hon. Henry W. Blodgett, district judge, is the following, to wit: 


? 
(dra j 


>In Chancery. 


rs . | , 
| he defendant In LIS enuse 


having taken his appeal a to 
the Supreme Court 


and having filed a bond conditioned for the pay 
ment of such further damages as may accrue to complainant s by 
the use of the patented device involved in this suit after the seven 
teenth instant, 1t is ordered that no injunetion issue herein. 


Afterwards, to wit, on the elohth day of January, 1SS6, there was 
filed in said clerk’s office a-stipulation in said entitled cause; which 
said stipulation is in the words and figures following, to wit: 
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SCHILLINGER and OLIVE G. 
RY, Administratrix of Elmer J. 


. B. HURLB! 
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EME COURT 


OCTOBER TERM, A. D. 1888 


J. B. HURLBUT. 


JOHN J. SCHILLINGER and OLIVE G 
SALISBURY, Administratrix of Elmer J. 


Salisbury, Deceased 


Brief and Argument for Appellant. 
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The patent says “ tar paper or its equivalent.” Vul- 
canized rubber for this purpose must be the full equiva- 
. 4 
lent of tar paper 
An equivalent is the same as the thing itself 
Wai W271E | V 1/7 VP s24 7 { a I 2( 
Chesneau, in 1852, obtained a patent, in which he 
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. } p 4 - ‘ . " 
proposed to us¢ Roman cement. with other things. fo: 
j ‘ a , 

making an indestructible pavement 

& I] _ wa Yt} +1, . 1,445 ~aa 4 4 t ] No e477 rT, -¢ hi 
e mentions the difficulty of taking up parts of this 

kind of pavements, when not laid in sections, and he pro 


poses to avoid such difficulty by the use of what he calls 


H. P. Russ, in 1848, obtained an American patent, 


“ in which he proposed to make pavements of what is known 
> } 
by the technical term of “ concrete, which he proposes 


is desirable to vain access beneath the pavements, in 


9 . . ~ a a 
frames, which. may D removed with the concrete sections, 


] , vArecreata ~+ °4> , savatl & 
or thr concrete sections removed vitnout lifting the 
<> 
re , ; ; j rr24ano (he this rT j, 
iran = l SAYVS. ind flag  bhts ( ] LsLE Lhe side a4 alk 3 


: , a at a } 71 o> | lanya sh , ; 
lb) may aéd/ be iaid of paneled and dzvided sections of 
pais ** by ] ‘ cy lL, « ,- ry } ™ » — 
COHCKVEELE rhnus SLOW INE that he proposed to make side- 


ee as ' . 
ivided sections, whicn could be detached one 


from the other. and which had filled loints between the 
ection 


; + ' ; + 1 © 
crete pavement upon a sand foundation in such a manne: 
> 4] e «1 ‘ ‘ } . } |] . ; rr | tusye ry ¢ ’ + 
tii i} in ‘ | i ) Ty ¢ bid i WJOS( |; ie 4 cil i ( NLS 
] + ] ] = | 47 
He proposed to lay his blocks either with or without 


t? 


He uses asphaltum or coal tar for cementing his 


crushed or pulverized stone or oravel. 


1 
Charles Row laid malt floors in Baltimore the same 
way that appellant lays them, twenty-five years ago. 
Michael. Botzler laid malt floors here as early as July 
or August, 1869, the same as they are now laid. 
Stone-flags, tiles and other walks are by common ‘ 
practice made water-tight by calking the joints. 
This examination of the older art shows that Schill- 
inger has not added anything to the art of paving. J 
The most that Schillinger can claim is the selection of 
tar paper in place of wood, vulcanized rubber, or surface 4 


scrapings for the oints, which is not invention. 
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The mere carrying forward of an old idea with 
better results, is not 


such aniunvention as will support a 
patent 
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It is the policy of the law to reward inventors who 
make an advance in the arts, and not those who gather 


roam 
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Pat mT, aay hh ' '> + 3 nmpOppr : 
atentees who are ot pioneers 


! | n the art, are limited 
to their actual Improvements 
R. K. Co. v.. Sayles, 97 U.S. 501 
Duff ve 4 ph ( 107 U. S. 626 
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A patentee cannot broadly invoke the doctrine of 
mechanical equivalents, unless he precedes all others in 
originating the device or art 


> bs . J 
R. R. mm | Savleés 


The exd to be accomplished is not the subject of a 
patent. The invention consists in the means. A differ- 
ent form or different arrangement does not infringe, 
though the same result is produced. 

Carver v. Hyde, 16 Pet. 513 
Burr v. Duryee, 1 Wall. SSF, 


kuller v. Yentser, 94 U.S. 291. 


A substantially different manner of. arranging or com- 


bining the same parts, producing the same result, is not 


an infringement 


2. , ws . . saeak s - i] - > , 
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Snow v. Railway Co., 121 U. S. 630 
\ patentee cannot find infringment by functions, 


unless he is the originator of the device or art. 
Ashcroft V R R Co ; Q/7 L) S, ISO. 
R. R. Co. v. Savles See. a 
Matthews v. Machine Co., 105 of. a 59 
Bridge v. Excelsior Co., 105 U. S. 618 

‘When the state of the art 1s such that the field of 


invention is circumscribed, the invention of a new 


“patentee must necessarily be confined strictly to the 
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description of the article as set forth in the specification 


, 
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and claims 
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Neacy v. Allis, 13 Fed. R. 874 


Du iA V. f 4 Mp Co 


An improver who effects the desired result, ina better 
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The cases which have been decided since the hearing 
in this cause are: 
California Paving Co. v. Molitor, 113 U.S 


Same v. Schalicke, 119 U.S. 401 


Che first case, being a contempt proceeding, does not 
go into the merits of the case; but the second one appears 
to dispose of the case at bar on the question of infringe- 
ment, which was the only question raised. 

The pavement and process for forming the blocks, 
there held not to infringe, was the Hurlbut pavement and 
process patented to appellant. (See Exhibit Hurlbut 
Patent, p. 84.) 

The later circuit decisions, where the question of 
infringement and prior decisions are elaborately consid- 
ered, are: 

Schillinger v. Cranford, 37 O. G. 1,349. 


| 17. J : : . . 7 . 
Same \ LL1AAtETON, 1 RR / 30. 


ms > : -“ sin ; . rte ' 

All of these cases limit the patent to some permanent 
learaina } 1 } } T ? th hilac mmc _ \ ’ ) | 
GIViain? SUDSLANCE UCLW CCI Liit WiC) ¢ KS, AliC , A\ V1 KR. 
a 7. e4 — 4 ) ~~ +> * . 

in Calif V7 Paz 211s ( f \ Ky EVDOV Fi. Ly | RR 4355 OvVe,T- 

; . ; > : . , 
rules his own decision in Same Co. v. Perine 8 F. R. 821, 


and declines to hoeid surtace marKing to be an Iniringe- 


‘ 


[his is the first case in which the prior art was shown 
The answer in this case was copied in Schi//linger v. Green 
away Brewing Co.,17 F. R. 244, but no proofs were 
made concerning the matters so set up, by the defendant. 

The opinions of the court below state that, but for 
the rule of comity, the court would not have held the pat- 


ent to be valid under the showing of the prior art. 


Disclaimer. 
Disclaimers can only be filed for the purpose of can- 
Ty oO - | ity wcom Y> ttor -] ' | 
celing or limiting some matter claimes 


7 7 .* * 1 7 " = : 
Unless the disclaimer reduces the scope of the patent, 


The Schillinger disclaimer does reduce his patent 
in the following particulars, to wit 

[st [It prevents the patent from covering joints 
made by the shrin} f the material 


2d. It takes out all claim for any pavementin which 
. e . ] + + aa + } 
tar paper or its equivaient 1s not a constituent element. 
t takes out all claim for any pavement or pro- 


» the interposed joint material is 


. - 


not placed between blocks hile in the process of for- 
mation 
[he disclaim ther cancels the first claim or it 
makes the two claim bstantially alil 
hteissue. 
If the appelle 4 theory Of] thre SCOpPe and cONnStruc- 


tion of the reissued patent is correct, then it 1s void, as it 


is not for the same invention as that of the original patent. 


, 1 } r . ie = ° } 
lhe law of retssue. on this question, 18 too well set 


¥% 


I] 


Error as to Infringement. 


The burden of proof on the question of infri 


qt neement 
is on the appelle 
( YIIIIIZE 1 \ j - 4 f - p 2 3] 
fy Se S | >. Dp. 40 
i 
| : 7 : 
[he dpp¢ orem i ade even i DVIINA-JTACZLE 
/ ; 
case of inftrin men 


Phi y do not state vhich Ciaim the action 1S based on 


They do not point out how either claim has been 
infringed. 

They only prove that the appellant has made some 
malt floors, flag and diamond pavements, of concrete, by 
the use of guide-strips or Joists. 

They do not claim that any tar paper or its equiva- 
lent has been used in making any of the floors or pave- 
ments made by appellant; but, on the contrary, they 
admit that it has not been used. 

The first claim is for the pavement itself, when laid 
in the “ manner described.” 

The only “ manner described” in which this pave- 
ment differs from those admitted to be old in the specifica- 
tion, is the interposition between the blocks, of strips of 
tar paper while the pavement is in the process of forma- 
tion, 

The pavement shown and claimed in their patent is a 
pavement having strips of tar paper extending from the 
bottom to the top, and appearing on the top, or sur- 
face. 

The patented pavement is a pavement laid in blocks 
alternating with strips of tar paper or its equivalent 

The appellant has not made any such pavement. 

[he second claim is for the tar paper or its equivalent 
arranged between the blocks | 

Appellant has not arranged any strips of tar paper or 
its equivalent between the adjoining blocks of a concrete 
pavement; he has not, therefore, infringed either of the 
claims of this patent. 


What the appellant has made its: 
First—Malt floors. 
These were laid in sections or strips, using timbers for 


the boundary on one side, and the finished section (after 
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3d. That it was old to form them in various ways 


in sections, blocks or flags on the foundations where they 


<) 


were to remain for use 


Ath. That it was old to form them into sections 
by the use of bars or joists for flagging blocks, and to 
o o> 2 o> 
level them off with a straight-edge. 


sth. That it was old to form them of the material 
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Schillinger. 


descriked by 
Th; 


Oth. it it was old to form them by the use of a 
creat variety of materials or ingredients. 

7th. That it was old to form’ blocks or sections 
wn situ, by the use of molds 

Sth. That it was old to form them in molds, which 
were to remain in the pavement as a part thereof. 

goth. That it was old to form them with interposed 
thin strips between the sections. 

roth. That it was old to give them such a construc 
tion than any block could be taken up without disturbing 
adjoining blocks. 

1 ith. That it was old to form them in blocks, the 
boundaries of which were to be determined by shrinkage 


the cracks which follow the seams of the sections laid at 


12th hat it was old to make them tesselated. or to 
make the blocks of various colors 


1 3th. Phat it was old to form them in imitation of 


14th. Phat it was old to construct them by the iden- 


tical method used by the appellant in making flags and 
floors, and for diamond blocks, except as to the improve- 
ments patented to him 


15th That it was old to construct them by the 
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method or proc SS described by Schillinger 
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From the showing here made of the older art, it very 


a hua - ‘ ‘ _ . } P ; : . ‘ 4 : 
clearly appears that the przma-facie construction of the 
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patent as contended for by the appellant, is the true one 
° } . — 
as it fully appears that Schillinger has not the merit even 


of interposing strips of material in the joints between the 
blocks forming this kind of pavements 
[t further appears from this consideration of the older 


art, that all that Schillinger has done is to select fromthe 


various materials which may be used for this purpose, tat 
paper for the purpose of making the joints water tight, 


and thus making the pavement water proof. If he has 
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added anything to the art at all, it is simply and solely 


the feature of making an old concrete pavement formed in 


sections, or blocks, non-leaking at the joints, by the inter- 
position of. som -ontractil ind cxpansible material 


water, while it is sufficiently soft or yielding to allow th 
blocks themselves to expand or contract 

The conclusion as to th true construction of th 
ippellees’ patent, to which we are driven by this con 
sideration of the older art, | n lentically with 
th yatent itself when the disclaimer 1s ¢ n the forc 
and effect that belongs to it, for wv hen find that marin 
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formiution, is all that Schillinger ever claimed, except for 
the time intervening between the reissue of his patent and 


the filing of his disclaimer. 
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between the blocks is made during the process of forming 


the pavement. 
Reissue. 


provision for controlling the cracking of shrinkage joints; 
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and the original patent never contemplated anything other 
—S ‘ - < 

than the interposition of some positive substance between 
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the blocks, which should prevent adhesion during the 
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The patent never, at any stage, contained any ae a 
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process of formation, and which should remain a permanent 


parl of the completed pavement. 
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If the patent will bear the construction placed upon 


i pe 


it by the appellees, and is now a patent which covers 
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shrinkage joints, trowel markings, or what the appellant 


is making, we insist that the reissued patent ts fora differ- 
ent invention from that shown or described in the original 


patent. The interposition of tar paper dcfween the blocks 


—! 


was what he described and claimed. Anything beyond 


this is such an expansion as renders the reissued patent 
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void, for the reason that it is not then for the invention 
described and claimed in the original patent. 


In view of the fact that no such invention as would 


include appellant’s pavements was ever described in the 

OF | nt: nd. } view of the fact that Schillincer 
original patent; and, in view of the tact that ochillinget 
disclaimed shrinkage-joints, disclaimed pavements in which 
there was nothing interposed between the joints, and dis- 
claimed every process of making pavements, except where 


strips of tar paper. or their equivalent, were interposed 
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the appeliees can insist done by 


patent, 
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> Error in Holding that the Patent was Valid. 

The conclusion that the court erred in holding the 
patent to be valid, follows, as a necessary sequence from the 
showing of the prior art, just considered. 

Claridge, in 1837, shows the identical process of lay- 
ing, except the interposition of tar paper D’ Harcourt, in 
1839, shows the use of molds zx sztu, leaving narrow spaces 


in the joints to be filled with the polishing dust or left 
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unfilled. Coignet, in 1855, describes the same concrete 


laidin place by the use of removable molds. Harchois, in 
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1856, placed strips of wood or vulcanized caoutchouc in 
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the joints of a similar pavement. Chesneau, in 1852, 
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describes a pavement made in iron-bound panels, which 


bindings remained in the pavement. Kuss, in 1848, pro- 
i’ . | « . . 
— posed to lay concrete sidewalks in divided panel sections 
i A : ; 
4 ES) with wooden borders 
The prior art thus shows concrete, or artificially 
; formed blocks, with loose material, wood, vulcanized 


rubber and iron bands in the joints, or interposed 
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between adjoining blocks; and the wood and rubber 


interposed “ while in the process of formation 


Schillinger’s invention is narrowed down to the use 


of tar paper without equivalents, and if interposed wood, 


iron, vulcanized rubber or surface scrapings are equiva- 


lents, then there is nothing left for Schillinger 


At the best, the patent is only carrying forward an ' 


old idea in a slightly different way, without better results; 


for Hall, page 625; U. P. Smith, page 604, and Hurlbut, 


page 629, agree that tar paper is worthless, while Smith 


and Hurlbut consider it a positive injury. This testimony 
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moved along, and a second block formed between it and 
“the first one, and so on. Each block was formed right 


“up against the previously formed block, with nothing tn 


“ between them, so that, when finished, a pavement looked 
“like one solid block. The process ts tdentically to that 


‘of the Exhibit Claridge Patent. In order to give the 
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pavement the appearance of flagging, while still new, it 
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was marked with a trowel. This marking was done as 
“ follows: A straight edge was laid across the pavement, 


“as nearly as possible over the edge of the blocks. anda 
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mark made with a trowel; the straight edge was then 
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“removed, and a slight V-shaped depression about an 


‘eighth of an inch deep made on the mark. This was 
t | 
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done simply to gi 1c pavement fhe appearance of 


“ flagging while it was new, and until the joints began to 
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‘open from shrinkage, which they would do tn the course 
“ of two or three months. \have seen pavements in which 
“ the marking was evidently done by pressing a cord into 


‘ F ; 1 
“the concrete before it was hard 
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There is no conflict in regard to appellant’s process, 
as this statement fully agrees with that made by appellees’ 
witnesses, Salisbury and Perkins, in the przma facte testi 
mony, pp. 29 and 31 

eo. <2. 

Appel lane Ss expert talks about concrete, and objects 
to certain old patents because they are for pavements 
which are not made of the special concrete name »\ 
Schillinger; but as such concrete for such purposes is older 
than the Christian era, it is difficult to understand how anv 
of these matters can affect the appellees’ patent, and, 
especially so, as Schillinger, knowing the great age of the 
concrete, and having seen it as early as 18409, specifically 


states that he does not confine himself to materials of any 


kind 
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The term concrete does not technically cover either 


what the patent describes or wl appellant uscs. The 


term is used in the patent in its ordinary sense of cover- 


Ing any plastic composite substa 


nce which becomes hard. 
either by lapse of time or by partin vith its heat 


Materials cannot be monopolized by patents, and, 


unless there is some invention in the material itself, it can- 
not be used to distinguish one article or thing from another. 
The question LO be determineda iS, has the appr llant plac ca 
tar paper or its equivalent in the joints of his pavement, 
and not what materials he used, or what process he used 


in making his blocks or his pavements. 


There is considerable talk about upper and lower 


courses, finishing sections, etc.; but it will be 
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observed 
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that all of this is entirely outside of the patent There ts 
not one word in the patent describing or intimating that 
t] re 1 rthyay ; > en » oor, t . ' crle ™ 4 . ror > 
there is anything used except a single course, homogene- 
ous from top to bottom 

The three kinds of concrete work done by the appel- 


lant, are malt floors, flag walks, and diamond or small 


block walks. 


[he malt floors are made by using strips or bars, 2 by 4 
21% inches, in cross-section, placed on a wooden floor and / 
spaced for the amount of work that is to be performed at | 
a single operation. When the first section is: finished, the q 


strips are moved about four feet: the finished 


edge to be 
] - a ee ] , ain 

abutted is nicked or broken down with a shovel, fa pre VENT 
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the formation of a joint of any kind Detween the sections, 


as far as possible, the object being to make the floor con- 


tinuous and jointless; the next section then laid in the 


theater ete 


same manner. and so on 
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K. Miller, p. 168 


} 
Bates. p. 95 


The appellant’s diamond pavement is entirely different 
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from anything described or claimed by Schillinger. 


Hurlbut’s strips with hooks are not the same thing as 


strips of tar paper. 


The diamond pavement is all solid at first Phere 


are no romts in) if 


The bev eled blocks are used by Hurlbut in his block 


pavement, so that blocks cannot be taken up except by 
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The use of a parting strip for seam lines, without rub 


ber, is older than Schillinger’s invention 
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ling the contour of the cracking 
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The cracking takes place in the course of two or three 


montis after the pavement is laid, or at a longer period 


than that 


Hurlbut, p. 142, says that he was at one time 
illinger's licensees, and that he 
tructed to keep a separate account of the pave- 
which did not have anything in the joints, as they 
did not pay royalty on such pavements 


ontrols the cracking or parting when the 


Bat - b Se 
[he patent do 1ot disclose anything concerning su 


top finishing, and a crack formed tn this man- 
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the full depth of the pavement 
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Appellant’s pavement “ is exactly the pavement which 


QO 


Schillinger disclaims 


Bate _< Pp Q 3 


nell ¢ ee se aA ‘cally that of 
Appellant’s process 1S 1dentically tnat of tf 


patent 


A mark cannot be the equivalent of an instrumental- 


Adjudications. 

Several suits have been brought on this patent. The 
older reported decisions which we have found are: first, 
Schillinger v. Gunther, 2 B. & A. 544; second, same \ 
same, 3B. & A. 491; third, 7he California Stone Paving 
Co.v. Perine, 8 F.R. 821; fourth same v. Freeborn, 17 F.R 
735; and fifth, Schz/linger v. Brewing Co., 17 F. R. 244 

The first decision was by Shipman, J., in a contempt 


e ~ \7 ; . +} vo" as =o ‘ , ; a4 wail — } 
proceeding for the violation of an injunction previously) 


4 4 , _ } 4 4 ] 

[he patent to Kuss, and an English patent to Little, 
> , ] ] y } , - ¢ ] , y ] . | 
Vas tn MIV SNOWING OFT Ci) ider art mad in thi Case, 
; 4 4] ‘ ‘ 
ind the question was whether the interposition of striy 
& 
‘ f 9/41 t ] , f } : > ' Puy ' +1, } ' 
( ) d ltls te ce Gre Lal as pAap | iJ Cee ti Liat Pict , & F as 
" ‘ mf Ls . +h,, ] ; , } ry T ++i ry +1, 
5 lf i} if} ( qu . 4 i aS , ) In? tii Cj i ( ndal WIth ii Lid 
- } } 1 . 
‘ | } 

t ms of an injunction, and it Vas heid that tin foul Strip 
: ‘ ? ‘ ¥ | | we | ‘ ents 4 P 4 
wer Juivaients Judge SHIPMAN’S pinion of th patent, 

} ‘ ] 7 a ? +} ? t 
however, is found in his instruction to the master, which 
ry ¢ + | » tr) ‘ L Ino 
. mn 11s Lil ti LV fi} = 
- on 7 
’ > ,? , ' , ? 
\t the final hearing of this caus tho concrete 
. 4 " Dae } 4 ] + 4 ’ ‘ 4 | . 
Da onee Nn a \ Ldju ~<A i 4 ) infrings On) Like piaintifi ~ 
i 
. 7 | 7 
suid letters-patent, which were laid in detached blocks o1 
a 7 , fF 
~ 7S NCL Z O/220h CCR Wr anveada STV2zPSs OF 


- — a eens 
— - — meer ene ET OE cape renames a me @ 
7 ? a ee = ’ eee 
oe ee —E 
——o s : 
‘ 
. 
. -~s ~) —_ = — — 
<e - A 
‘ > 4 o » . “ - 
oa “n. - = ™ 7 _ ~ 
= — os s — ~ — , - - , ’ - 
’ a . ~ o ~ que _ 
oe — —« — — _ ~~ " — ~~ + - 
o~ . ™ — 
z - ’ ) o- J — - — ~ . “ -- = 
- - ~~ > > - — f 
—_ ee - pane — ~ : —s - r _ 
~ _ — ened 
—_ - aan ~— A 5 f . . 
oe . .... f ~ + - J 
— - .. . - ‘ 
' — ~- a > - ° 
_— — ~ —_ on om —- - — oo é 
-- os om ~ ~~ ~ - — ~ 
— " . ~ 3 - - an pe ~ 
neon va a —s ie ; 
«/ — a _— —_ o=— a ae a i 
_ - as ~ aaa + . © - 
~ 4 -~ ‘at _ . a ~~: ai ~~ f - 
oo - _ j — — _— 6 head 
> — ~ — ~< < - * S > ~ ~ ‘ _ sf - oo 
— = = : 4 - 
~ —_ ™~ / - _ 
j ~- 
a ~ ? — ° - - - —_ ” - pes 
« o~ ° - a —_ 
- = - - j * ‘ - 
~ — ? - 4 > 
A —_ peat / ‘a ™ é —— 
rl , 4 os — ~ P ro j 
— “" ms ” an = = oun out _ r , . 4 aad 
i - ~ — os + ~~ » ~~ ~ ) 
= — , - ‘ - ~ 
meee — r “ o_o ” - Y had - 
— af . ° 
> aed - 
- te ~ - ~ all - 7 ot om 
~—- P P - f > ~- 
- - r = ~ — a ~ a - ~—s _ put 
aa . a ails oe ed ~~ = 7 ss us 
f -_ _ —_ ~ oi . out ~ - peal 
™ 4 * - _~ » 
4 one 4 a - - e ~~ — - - — 
- —_ « 
— “5 ” ° ° — 
» + 
~ ; - — = ~~ oo — ° 
> 4 a . é 
2 — - — —e - . “ ” 
“ —_ - ~ . ~ ote . “@ ~ "4 e - 
> . - — f s 
a 
ao —— . "es ial - ——— > * P . 
— ¢ a ~ dow ~ — i 
- ~ a s = ~ + o e 
> - “ — L . 
. we “ _ , 1 — E > =~ . | . i fi 
‘ ~-— 6 4 ‘ r 4 
7 - = =~ - = vr . - * J — 
2 - — ¢ 4 > < oo » f £ j - ° 
. ~ o e —— - — - 
4 > ° + 
4 » - ~ _ = - - P in ¢ 
~~ , 
ws - - 


- 
eS ~~ 4 deus 
* - . 
- . < 
— 
- ~ " r J 
4 ~ ew - 
- - ——— 2 ~ 
~ -_ . 
— 4 4 ~ - . 
4 - - 
~ - ~~ 
— - . : 4 a - 
. - “ » - r - 
- 
rm _~< “ , -- 
-~ ° - ° 
— — - - - 
~ o — 
~ ~ om ™ ~ - - 
- > = 
- -_— . , a 
“ ’ — 
\ _ - oa 
- - a! gua 
- ae wn . 
. — - -- . . _ 
‘ m~ ~ - 
os ~~ —_ — -_ , - 
- ~ ~ 4 = 2 _ ~~ 4 2 -- a ’ 
= = = < on 
7 ~ A - “ ‘ — — 
~ a - -~ 
e - > 1 « - 
oo - ~ —_ 4 < , 
° = ~ 
cet — om > - - _ 
-< - r > _ 
~. ~* — Pm. cate — - - ~ aa 
~ - _ o ~ 
. . ~ 
- om o— pm ’ 
- = - — = “i 
~ a ——— ~ ~ 
- _— — é ~~ — ~ —_- 
~~ = ‘ ~ — =< . 
a ot - - 4 — ~ 
- a ~ . - — 
< ~ ~ pee ~ a ~ “ od m — 
“a — - ° * - — — oe * 
~~ - - “ ~ 
™ o/ ae ¢ ° - “ - ~— 
~ -~< —_ = “ ~_ ° - 
- - ~— P - ~—_ we — 
. — ~ tn = aes - - — — . 2 > = j ood 
bad + cs j 4 ~g woe * = ri , od bd ° 
ce oun - - —~ 
os _ ~—< . - ~ — _ 
— Been — - j t ~ 2 gue co 
~ pa ~=- ws _ - woe - 4 ° 
anni — ~ ~~ . os f 
~ » rte ~~ ~ $ -_ ¥ ” — an 
- cc a f — ° m + — 
a _ od = pone - one " 
ae A . F — ~ Ss 7 — ~ , a 
- ~ ad pe ~- a ~ - a“, e e ~ e< ~ -, 
’ . - - oe — — - — — pam “ = - om - < - _ r pout 
~ e e ” ~ - . “ s - . ” 


~ 
— 
a 
j 
— 
~ 
~~ 
oo ~ 
oo o— 
— — 
to 
ee 
~~ ‘ 
on 
=~ 


——— 

~~ 

~~ 

ae 

~- a 
- 

oe 
j 
- + = 


— 
> a 
+ ° 
os. 
—— 
- 
— 
~ 
o- 
ee 
ye 
— 
~ 
~~ 
nd 
a 
— 


~ 


om 


Seatheeneialieeee enema 


~~ 


y as 
a 
~ 
y « 
a - 
ome . 
+ 
; 
; f 
<= 
~~ ne 
j 
a ~ 
- ome 
~~ 
- 
” 
- t 
- 
r 
oll -_ 
ows 
f 
~— 
- “er 
— P 
,* 
ad — 
j 
- 4 
oun 
= 
nd 
a 
— ‘ 
— 
mn 
a ‘ 
/ 
. 
~ 
ng ll 


ee Ne awe ena — ~ 
—— Y~ - ere 
—— City ey itt - = as 
¥ ‘ 
al -_— A . - 
, al "a oo 4 a 
ed , j ‘ as \ > + ~~ ' ~~ cn all i P , aia P 
-~ ~/ ~_— ~~ -— » ond — ‘ — ad al j a — ‘ 
‘_— ~_~ = | oe — ~ boned “ — « 
—_— ~ _ — ~ a . (iu J —" — - = - nl ~< 
— b ° od ~ -” ies on — ~/ - “ — -- 
_ “4 ~ J _ — bead _ —_ ~, ~ ‘ J 
- Gas ‘ oa Ne on ~~ ° um ~ om dud wv, 
a f ~f = “ — > ~ ~ ~ 
~ _~ j e r~ ‘ ~ = - — _— : of 
2 ~~ wid oa quay ~~ * — , - ~ _) J ail f ~ ~~ = — 
~ an = oo ™~e a — ‘8 oo oe » a ‘in , a _ 
: oo, - a a ” “ = = 
= ra — > ~~, os al ‘y — a. ~— —— - “ a % e ss ° 
oom ~ ~ ns 2 —~ ~ - j aml 
-~ el ~ ~~ 
— --< ” ‘ a te ~~ ee J 
, od pe ’ Saeed to o. f ra ‘ Soees + 
“ , _ on rf ° ~~ eee —/ -_— = I - 
; oul ~ ~/ a d - A 7 qe - jf . 
> ‘ - ‘ ~ P - ” 
~ ee os al 17 - pwd —/ f oe a ~ 
ear e) ~ “ > we ~ oun ~~ . . j / * ‘ out 
2 at guts — ‘ Ps ~~ ~ ~~ © _ ~~ t ~ o 
> j . - - 
, ’ _ ‘ Pond ~— ~ ~_ aan f — ae _— _ t " 
j ~ 4 ee . ~ . — ~ —_ ~ 
~ a ~ -_ + - . — 7 ~— , — 
-~ . — JS ~ s r ——— > - — _ -~ ~~ ~ om + 
_ > ~~ ~ — ~ - . 
- ~ » 7 ~ — 
— a t ° ~,) ~ _ ° dod . — “ r 
— = _ on & a - — , : ; f a : _ = - 
‘ ~~ ~ ” c~ ~~~ a ~~ —— 
_ es a ~~ ~ - — a 
gmt pat _ ! ome + ~ 
= = oo) , ~~ “ ° om coe ~*~ ~ —_ ~ + 
-_ — : | ~~ ~ ~~ _ ~ ow  oaaad = < —— oo . 
= 7 al n~ a ~Y . -_ meee — ound - ~~ — ~ —_ — <- 
~ + : : - — / J - — - 
- sd band . 7 ow * 4 ~ a — ~ = = ~ f - ~ 
“ ~ P gud ~~ os a ous ww ~ on ome am a, a ~ ” — 
) adh ame 3 j + ~~ / one ed pane . a +. ~— - o ~ 
— ee ened t ~ . s - - f 
f ~ i . 7 ~_ —y = — —_ - oa “ i. tcl £ sail A =n —_ —s Z eo 
o- = put ~ aul aiid P . — ° J a aie on ountia cr ~ 
una = quand on ~ - — = . ; 
. — a ~—_~ ~ “ ta ” poe a . ~ pa a 
P ~~ nd ~~ ~~ — en a —" ~ ~ a am 3 a * + 7 out E as 
~ } ‘~ ° - ew *e — ~ ~ oo —o ~~ _— 7 a = +~ 
id hed — _ , 
dud ad on _ a “ ~~ ne cite 
~ “ oe oe ‘ 7 ~— J e > f oe — A - - jf 
~ f ~~ j toe — " — oe —_ ~- — a 4 
oo » ~— ~ A ae a ~ a ~~ _ 
~~ — . io aad — ou om - ‘ 
a oa j ~ c~ t _ : ~ 
-—_ out - _ ~ dnnd - a _—_ — —~ 
‘ — - and » ous ‘. - — — 
~ 7 out ~~~ ~tone a j > ° ~ ad e- . — 
~ ~) ~ ? ox ~~ 7 oo 
= = = 4 - . , 7 v-~ ~ “ sia “ ~~ -~ 
_ ~ . _ _ - a ~ — _ r o -- o— —— - 
2 pened ~ ~ = 
¢ : - - ) = ~ + QD: : — a A x 
eee ~ ‘ - « — aud - id " - = J ae ~ 
— — oe r ~~ -« ° o 
— > ~~ ~~ < + -- . 
a - “ onaang one ~—_— . = ~~ 7 a ~ ~ 
—" ~ e , _ guna , ' ~~ < = _ 
a | fol - on ind _ ‘ ~ ou Sa “ atin — f > - beet ~ Sn 
had ~= ss - me — pe = a ~= ~ 
, — — ou oo . a a & j o ; - - f —— —_— + - 2 * 
° ~— —) ~ * > nee j + ~ 
—_ ov ¢ _ pl we 2 ra oma ra - . 
a" ~ — r= n , ~ 
" oT “~ s = -_ 
—_ <j — ~ _— a + -— “/ - j ~~ dot - + ~~ 
~~ » " < ~ i ~ quvet 4 
— ome = ---~ oe - ~ ~ = ~ j o- .. - y . : a 
- ” > en al = 
od 2 ~ ‘ ~— =o ~~ as o— - > 7 
'@ ~ ~ c a ons “— : f en = 
s - pee - ~ ow - 
- ~ ~ a ~ - o — + ° 
= —— - an ~ ——— ~~ o 
. ~~ - -_ — ~~ dod - 4 
o 4 a" ._ = - ~ - _ 
~~ n =< . — 
. ~* ~ - os —_ os one » 
> - = - a 
~e —s * “a ° = ° = | 
— — > - - ~ . 
~ “ e _— : ae on r= ~ 
-_ = - . . = a ee 
—— all — £ --— — 
- a pram - hed ar . a — j la 
.—~ ~~ ™, a ———— * -~ 
- os — ~ ~ A. - + 
~- r— — ~~ = a f - — 
~ - ” _— 
= ~ = “ -~ ed 
oust f - ~ bn ~~ ~~ 
— . a - — - v— r ~~ 
eo ~ — _ . — on 
“ eee 5 bs > f e - 4 . 
7 ~ . aa 
we ~ <p. e 2 ei one > 4 oo oi —_ ed 
— ~~, — — - : ——- f ° - ; f ~~ = 
a od ~~ ~ ~ ~ 4 — : — — and - - ” 
- oe - - = 7 = “ 
ed - ~. ° 
a _ - ~ 2 om —_ a a 4 ei 
»™ — o~e _ 7 ied we 4 > guateent _ 
~ — + a ~ a 
~ — 7 > > ‘ 
_ ~ o _ . 
“ f P “ ~ ” - ~~ —_ _ 4 -_ = 
~ , 4 
—_ putes 7 ~S ond aie os : J ona » o~ — a . ae. — — ° 
- oom — — 
' f i ol . -~ - a ond -~ 
vi a - e . ~ ” P ~ — 
a - ~ = — -_ : me eB . 
~ ~ ° ~~ » an 2 af goad 
_ — 
~ _ ~ ™ Ti < “ - e an = - : 
~ r a ~~ ont aa 
‘ J } ~~ ade ~~ > Po . —_ f 43 a 
~~ ~ ~ — - ound - 
°— ie wee ~~ = = ~ f 
if - ~ — os - s f - _ 
~ j 
a ~ 7 ~ _ ~ ~ ‘a ~ - — — s = _ 
aed ~~ = & “| ° ~~ 
oe = — -s ~~ — a om ~ — 
—_ ~ -— 
= “ . — 4 . 7 - ona f sl 
“ -- ~ ~ ~~ - we -_- - oo ~ - ¥ “- : 
~~ ™~ - > < , — -—_ —" ~~ 
“ =—s wo ~ ~ j . ee +-- wd - 
™ - ; oe os ™, — i > ~ ~~ ~~ ca a 
o -— ~ ~ ; = ~ . . . , 
Ne — ~ - -) ~ ~ _ ~ aaa 
non ~— >< J . ‘~ ~~ ~~ — — - ~ - at os 4 
‘ * a ~ ~ . o an om ~ _ a 4 
~~ — ~ — —~ ~ mat “ . _— > “ P —— a ~ - - Ce 
: —— ~~ ~ ~~ ~ ~ oe : P _ — ‘ 
~ : - , . ~ a pm — —_ — ‘ . ~ — ” Guw 
+ = — ~ ~, - 4 J ~ = ee 
— — — ane ee - ome ‘ _— 4 + 
J mS ~ ~ =< - wy . a" —— ~ Z pm _— aus 
— ~~ ~ — — ~ ~ ~~ 4 es ~ = i — ~ ~ 4 f —e 
a — > > - ‘ ~ ~ — od ~~ os = ; 
~~ a = ere ~ J * = du ~— - “4, , 4 a — 
~ -— - = —— r * A a 
panes ~ out ~ . > om - - - = - . — 
= oo ~ f a ~ ~ -- “ = : — - 
. ~ 
e ~— pm @ “J ~) ~ > amend j oo — ~~ oe om 
— ‘en = ~ wie — - 
—_— . a a ~_ . — . ~~ = a + J “ 
’ ao ~ _— mm ~ - ar ~ ao - -_ 
> — > “ = ~ — . iad ‘ “+ ~ ous me —_ 
e ™ - ——~ — - ~ - er — ~ od ce <4 () 
- - - — ~ - f ~— ,*s _ e ~ Ls i — 
_ “ - ~/ } oo <a — a e ee ~ fy 4 A oi ‘ 
J ~~ 3 , 


- 


i ee 


6 j 


no reason why brick and tile pavements should not be 
considered, and, if not, why pavements made of natural 
stones or flags are not really the same thing, as there is 
no reason why tar paper in the joints should be any more 


beneficial for after use with artificial stones than with 


previously formed natural stones. The only use of tar 
paper that is special to artificial stones is preventing 
adhesion while in the process of formation, and thus 
avoiding a reliance upon shrinkage for an uncertain joint 
to appear afterward. 

His Honor, JUDGE BLODGETT, in delivering the opin- 
ion upon which the interlocutory decree passed, says, 
p. 19: 

[ am free to Say that, were the question before me 
an original one, not embarrassed at all by the prior 
decisions, I should have great doubts as to the validity 
of this patent on the ground of novelty. I should 
certainly think there was very little which was patent 
able in this device, but the rule of comity, it seems to 
me, should prevail, ete 

And, in his opinion, upon which the final decree 
Passe d. p. 26, he SAN > 

‘Counsel are well aware that | have often expressed 
my own views in reference to this patent; that, had the 
question been An original One before mc, | would have 
been very reluctant, on the proof, to sustain the patent, 
but it had passed through other « 
erally sustained that I f hat the rule of comity, with- 
out which all patent property would become valueless in 


) 
| 
} 
i 


courts and been so gen- 


“ 


lis country, required me to follow the rulings of the 
other courts. 

[It will be seen from this that the court had grave 
doubts as to the validity of the patent upon the showing 
of the prior art made in this cause; and, as this was the 


first case in which the prior art had been fu 
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ly shown, 


we then thought, and still think, that the case was taken 
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“ that the defendant's profits amounted to 4 cents a Square 
“ foot, which would make $2,833.44 due the complainants 
upon this basis.’ 


The final decree, page 27, contains this recitation: 


“ The facts found by the master furnish a basis by which 


sé - ’ . - 
the court can fix the damages without a re-reference; 


“the same are hereby computed and fixed at the sum of 


] 


lollars and 


~ two thousand eight hundred and thirty-six « 
“ thirty-six cents ($2,836.36), being the defendant's profits, 
~ at the rate of four cents per square foot.” 

It will be seen, from these quotations, that the court 
gave appellees the sum stated as the profits made by the 
appellant in his business, the master having reported the 
profit to be four cents per square foot, which was the 
entire profit for the whole pavement 


The master, page 22, says that he finds the defendant 


has laid seventy thousand nine hundred and nine feet of 


pavement, “ by the use of the patent of the complainant, 
“as described and defined in the opinion of the court 
“ rendered in this cause 

The court, in the opinion there referred to, did not 
describe or define the scope of the appellees’ patent, 
or put any construction upon the claims; it simply held 
that the apeellant’s flag pavements infringed the patent, 
and this is doubtless all that the master means by his 
statement, which would have been more accurately put if 
he had said of such pavements as that held by the court 
to be an infringement. 

Perkins, p. 583, defines the invention of Schillinger, 

upon which he bases his estimate of value, as follows 
“To what do you refer as the Schillinger invention ? 


“ A.—Any pavements that contemplates making Joints so 
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along this line or joint 

lf a critical examination of this testimony be made, it 
will be seen that the witnesses attribute the value of the 
Schillinger invention to the fact that the pavement was 
made of cement concrete Perkins, p. 582 
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it to imitate natural flagstone, if he could, in 
out the payment of royalty. 
From this brief review of the testimony, it will be 
‘en that it is not possible for the finding of the master 
and a decree of the court to be otherwise than based upon 
the entire profit realized in making pavements. 
yasis of computation is bad, and has been 
found to be bad, in respect to this same Schillinger patent, 
appears from the following, which we quote, asa part of 
our contention, from the opinion of Mr. Justice BLATCH- 


; . ay Me a a ’ ‘i sre > ) y —_ , ot 
FORD, in Schillinger v. Gunther, 3 B. & A. 497-8, as fol- 


The decree directed the master to report the profits 
received by the defendant from the manufacture, use or 
sale of the patented tmprovement. It is those profits 
alone which the plaintiff can recover. He cannot recover 
anything more, as profits. He cannot recover the profits 
of the manufacture, sale or use of anything but the 
patented improvement tle cannot recover the profits 
of the manufacture, use or sale of anything found in the 
patented improvement. Whatever distinctive profit 
belongs to the use of ‘the arrangement of tar paper, or its 


pavement, Or of any part ol the pavement, except the 


} 


equivalent, between adjoining blocks of concrete, sub- 
stantially as and for the purpose set forth’ in the patent, 
is the profit to be recovered. Such distinctive profit 
must be shown affirmatively by the plaintiff. If he fails 
to show it, he can recover nothing, as profits. The 
plaintiff has proved no license tee, as showing the 
value of the patented improvement. Nor has 
he otherwtse shown the value of the patented 
improvement. No evidence on tiat subject was given 
before the master [he reference proceeds on the prin- 

that all ti. value or usefulness there was in the 
pavements laid by the defendant was due to the perma- 
nent or temporary interposition in the joint, during the 
process of laying, of something external, to make a 
separation into blocks or sections his was clearly a 
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small part of the usefulness of the pavement. As a con- 
crete pavement, with all the advantages due to the 
smoothness and durability of such a pavement, it was a 
valuable pavement, without being in blocks or sections 
made by the use of the patented improvement. The 
advantage of being in blocks made by the use of the 
patented improvement was an advantage which does not 
five to the plaintiff the right to recover the profits of 
laying the entire pavement. These principles are well 
settled. 

“ Mowry v. Whitney, 14 Wallace, 620, 649. 

“ Philp v. Nock, 17 Wallace, 460. 

Goulds Mfg. Co. v. Cowing, 12 Blatchf. C 
(. Mis 24a 

“ Goulds Mfg. Co. v. Cowing, 14 Id., 3 

“ Black v. Munson, 14 1d., 265. 

“ Buerk v. Imhaeuser, 14 1d., 19. 

" Blake v. Robertson, 4 Otto, 725. 

Garretson v. Clark, 15 Blatchf. C. C. R., 


() 
/ 


7) 
sr 


The case, Garretsen v. Clark, here referred to, was 
appealed, and in Garretsen v. Clark, 111 U. S. 120, a 
similar decision by Mr. Justice BLATCHFORD was approved 
and the rule was restated, as follows: 

“ The patentee must in every case give evidence 
tending to separate or apportion the defendant's profits 
and the patentee’s damages between the patented feature 
and the unpatented features, and such evidence must be 
reliable and tangible, and not conjectural or speculative; 
or he must show, by equally reliable and satisfactory evi- 
dence, that the profits and damages are to be calculated 
on the whole machine, for the reason that the entire value 
of the whole machine, as a marketable article, is properly 
and legally attributable to the patented feature 

“ The plaintiff complied with neither part of this rule. 
He produced no evidence to apportion the profits or dam- 
ages between the improvement constituting the patented 
feature and the other features of the mop. His evidence 
went only to show the cost of the whole mop, and the 
price at which it was sold.” 


PW I Gaga 


The same rule is stated in Black v. Thorne, 111 U 


] 7 


The proofs are that appellant has never laid any tar 
P] J 


paper or any other material or substance whatever, in the 


time. And there is no proof that appellant has at any 


time or place laid any floors or pavements having free 


joints when the pavement was completed, or any pave 


ment in which any block could be taken up at all until 


~ 


several months after it was laid, when made of straight 
flags, and no diamond pavements which were not under 
and over beveled at the edges of the blocks to keep them 
level and together, so that no one of them could be raised 
above another by frost or by design 

Krom the proofs and the authorities cited, it will 
be seen that there is no basis or foundation for decreeing 
the amount found by the court, and that nominal damages 


only, should have been awarded 


From t!] 


-~ 
uo 


is review of the case it seems clear to us that 
all of the assigned errors are well founded 
L. L. BOND, 
t. A. WEST, 
hor Appellant. 
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BRIEF AND ARGUMENT FOR APPELLEE. 


STATEMENT OF THE CASE. 


This is an appeal from the decision of the Circuit 


~) 


(court for the Northern District of Illinois in the 
equity cause of Schillinger, ef a/., vs. Hurlbut. 

The suit against Hurlbut was for the infringement 
of re-issue Letters Patent, No. 4,364 granted Com- 
plainant Schillinger on May 2d, 1871, being re-isstie 
of original Patent No. 105,509, dated July 19, 1870, 
for an improvement in Concrete Pavements, and wis 
begun by a bill in equity for an injunction and ae 
counting. 

Lhe original suit was instituted in favor of 


ome Kilmer J. Salisbury, the exclusive licensee 


under the above described patent for the State of 


Illinois, who was engaged in the business of con 
structing pavements under the patent in sait at the 
city of Chicago. The defendant Hurlbut, was also 
engaged in business in the city of Chicago construet- 
ing concrete pavements, and was a member of a cor- 
poration known as The Portland Cement Paving 
yompany of the city of Chicago. 

The suit was commenced in October, 1882, and the 
defendant filed his answer on the 2d, day of January, 
1883; testimony was subsequently taken on part of 
the complainants and the defendant and the ease pire 


pared for hearing at the March term of 1884. 


Prior to the hearing of the case, to-wit., on the 
15th of March, 1884, it appearing upon the sugees 
tion of complainants’ counsel that Elmer J. Salis- 
bury had in the mean time died, the Court granted 
leave to complainants to file a Bill of Revivor, which 
was on the same day filed, reviving the case in the 
name of John J. Sechillinger and Olive G. Salisbury, 


administratrix of Elmer J. Salisbury, deceased. 
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| That after hearing counsel, and due consideration 
| of the record, the Cireuit Court for the Northern 
| District of Illinois found in favor of the eom- 
| plainants and awarded a decree for an ac. 
i counting against the defendant; that the usual pro- 
ceedings were had before a Master, resulting in a re- 
port awarding the complainants the sum of $3,545.45; 
exceptions were filed to the Master’s report anda 
hearing had thereon before his Honor, Judge 
: Blodgett, which resulted in a final decree in favor of 
é complainants against the defendant for $2,836.36, 
y together with the costs of the action in the Circuit 


Court. 


The defences urged by the defendant were: 


tf 
® Ist. That the Patent upon its face did not pur- 
é 
~~ port to cover any invention or improvement, 
wt. other than putting tar paper in the seams or 
f ee | 
joints. 
2d. That upon complainants’ construction of the 
patent, 1t was vold 
‘ ~ ewe | | 
3a Phat the re-issie, on such construction, was 
not for the same Invention as the original; and, 
‘ 4th, non-infringement. 
j 
From this decree the defendant Hurlbut brings 


this appeal to the United States Supreme Court. 

Complainant's Schillinger Patent has been before 
| the 2. Cireult Courts of the country for judicial 
determination and construction in several cases; the 
was rendered by Judge Ship- 
man in Schillinger vs. Gunther, reported 14 Blatch- 


b fo} ¢ J udge Blatch- 


first decision thereon 


ford. 152. In the same case 
ford. 17 Blatehford, 66. [nthe California Artificial 


Stone Paving Company vs. Molitor, and same against 


Perine, 20 O. G., 813. Schillinger vs. Brewing 


Company, 24 O. G., 495. Kuhl vs. Muller, 21 Fed- 
eral Reporter, 510. California Stone Company vs. 
Hreeborn, 7 Sawyer. Cutsprice Stone Co. vs. Molli- 
tor (U. S. S. Ct.) 118 U. S., 613. Schillinger vs. 


Cranford, 37 O. G.. 1349. 


ARGU MEN ‘IL. 


The Schillinger Patent involved in this appeal is 
the same patent which was before this Honorable 
Court in the equity cause of ** The California Arti 
ficial Stone Paving Company vs. Schalicke, deeided 


December 20, 1886.0" 7/9 U7. SL. 407. 


The Court, in formulating its opinion in that case, 
states that 


‘The specification makes it essential that the pavement shall be so 
laid in sections that each section can be taken up and re-laid without 
disturbing the adjoining section, % # 

Again: 

‘That the joint between the blocks allows the several blocks to 
heave separately from the effects. of frost, or to be raised or re 
moved separately whenever occasion may arise, without injury to the 
adjacent blo ks This IS ESS ntial. ana in al] cases where infringe 
ment has been held to have been established, there have been blocks 
substantially separate, made so by the permanent or temporary inter 


| 


position of a separating med 


ium or acutting instrument. so that one 
block could upheave or be removed without disturbing the adjoining 


blocks 


ERR base th ne Pt 


ee, i ee 


{ See page 407, 119 U.S.) 


The claims of the Patent are two in number and 


read as fcllows: 
‘l. A concrete pavement laid in detached blocks or sections, sub- 
tantially in the manner shown and described.” 
‘2. The arrangement of tar paper or its equivalent between ad- 
| f concrete, substantially aS and for the purpose 


joining blocks o 
set forth.’ 

The first claim of the re-issue must be read in con- 
nection with the disclaimer filed by Sciillinger in the 
United States Patent Office on the Ist of March, 
1875, in which he disclaimed ‘‘ the forming of blocks 
from plastic material, without interposing anything 


between their joints while in the process of forma- 


tlon.’ 

It is contended on the part of the appellee here, 
tliat the proper eonstruction of the Schillinger patent 
is—that the first claim is for a conerete or cement 
pavement laid upon a prepared bed or foundation in 
detached blocks or sections of plastic material, when 
S mod ds fache df hlocks (ise Lorine a) hi nite pos L1G f ithe y 
permanently or lempora) ily, a separating medium 
COT Sisling f ithe a of tf culling instrument. OF other 
WCAHS hetireen Lhe hlocks. SO fhat OLE hloeck COI, up- 
hea rP OC he TV? moved wilthewul disturbing lhe adjoin- 
ing blocks, while the second claim is for such a pave 
mei whee ie in the blocks are separated by Lhe inter- 


nosition or far Papert, Oj ifs equivalent, helires }i the 


f 
blocks during the process of formation, producing a 


free joint between the blocks, for the same purpose 


as stated in connection with the construction of the 


first claim. 


Maal nett Ail Nia eye alte cates p afte. wie 


NR NONE et Oo tebe od 


¢ 


fhe conerete pDuvement deserbbed. Lu Compiainant 
atehi 1S one ot; ne most uselud ane Vaillavie lhven 

tions of the age. and las come into general use in 
a : wr > 4] : — — 

all of Che principal cltles of Lilie [ ited States. Pave- 


ments inaceordance with this patent lave been largely 


constructed In the grounds surrounding the govern- 
ment buildings in Washington, New York and many 


other cities throughout the COUNLPY. 


The great advantage of the Sehillinger pavement 
6 : : rT a ° 
accrues trom fhe pecullarity Of its Construction, 
which consists in the fuet that it is formed direetly 
on the ground where it is desired to lay the pave- 


ment, the material being spread whilein the plastic 


state, upon the prepared foundation bed, where it 
conforms to and fills all the inequalities of the sur- 
face of the bed, presenting al smooth, even surlace, 
finished and completed ata trifling expense compared 
with natural stone or other pavements, while it pos- 
sesses ill the characteristics of soli lity and durability 
of natural stone, and Is equally handsome In appear- 
ance, 


Prior to the invention of this pavement by Schil- 
linger, 1 was customary to form concrete pavements 
In strips or sections, between joists or frames, with- 
out any attempt to divide the pavement into blocks. 
This pavement of the prior art was a uniform surface 
of concrete that contracted and expanded from nat- 
ural causes, and when it became cracked through the 
agency of frost it was not easily repaired. Schil- 
linger wis the first to discover a practical method to 
overcome the defects of the old form of concrete 
pavements, and the first to devise the separation of 


the bloeks in the process ol formation 1 the inter- 


| eye — 
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position of some material or medium while the 
concrete was in a soft or plastic state. 

The great advantage that accrues from separating 
the blocks while the pavement isin process of forma- 
tion, resides in the fact that the cracking of the 
blocks from natural causes is controlled to follow or 
come in the “ joint’ between the blocks, while the 
fact that the blocks are thus formed separately per- 
mits the removal of a cefeetive or worn-out bloek, 
and greatly facilitates the ease of repairing, when it 
becomes hecessary Co replace such defective block. 

This Honorable Court is familiar with the extensive 
litigation which has been had on the Schillinger pat- 
entin the Cireuit Courts of the United States, and itis 
not thought necessary by counsel to recapitulate the 
numerous decisions of the Cirenit Courts, sustaining 
the validity of this patent, and construing the inven- 
tion covered thereby. 

It isassumed for the purpose of the argument that 
counsel for the appellant will rely upon the same 
defences and the same facts to establish the de- 


fenees which were urged in the Court below. 


With this assumption the first question that pre- 


septs itself for consideration is: 


AS TO INFRINGEMENT. 


The right of action in the Complainant Salisbury, 
against the appellant, and defendant in the Court be- 


low, arose from an exclusive license granted by the 


patentee Schillinger to Salisbury, on August 26, 1882. 
This license is reproduced at page 50 of the printed 
record. 

The first pavement constructed by the defendant in 
violation of the Schillinger patent was made in Oc- 
tober, 1852, on the premises at the corner of Chicago 
and Dearborn avenues, in the City of Chicago. There 
is no dispute as to the construction of this pavemeut, 
defendant having offered no proof to contradict the 
testimony adduced on behalf of complainant’s, re- 
carding the method employed. The testimony of- 
fered by complainants as to this pavement is found 


at page 31 of the record, which is as follows, viz 
Amos H. Perkins, sworn for Complainant. 


“(. 41-2. Are you familiar with the process employed by the de 
fendant Hurlbut, in constructing diamond block and concrete flagging? 


‘A. Tam. 


~ 


QM 5 When did you last see the defendant Hurlbut. or his em 


\ <e 4 . 
ployees, engaged in laying concrete or cement flagging, and where 
‘A. Inthe latter part of last October, at the corner of Dearborn and 
Chicago avenue, this city 


‘Q. 6. Please deseribe the construction of that pavement and for 


whom laid, if you know 

ge * Kirst joists are place d seven to eight feet apart in front of the 
property where the work is to be laid. First one stone is formed by 
placing a joist across between the others at right angles—generally at 
about four feet from place of beginning. In this space a mortar com- 
posed of sand, rravel ind cement 1s put and thoroughly tamped SO 
that the coarse material will be from three to four inches in thickness, 
leaving about one-half inch on LOp lor a mortar composed of sand and 
cement, which is troweled off and made even with the top surface of 
the joists. Then the short joists that Is in at right anglesas before des 
cribed is taken up and placed about the same distance as before, and 
again filled in. The finer material in the coarse concrete is generally 


’ 


worked next to the Joist, SO as tomake a good, smooth, strong edge 


eee a b... Fen 


ee 


When the top stuff is put on this last stone, and finished over on top 
with a trowel, the joint between the two stones being marked on the 
outer joists, a trowel is drawn through the top stuff to make a joint 


¢ eesa acy ~~ y «srs l, m tT } | 
straight to correspona with Line joint Hbeiow. 


\), ~ And was this method the one employed by defendant in 


constructing 


the pave ment on thi corner of Chi ago and Ly arborn 
avenues last October ? 
A. It was wit pavement was on the northwest corner of Chi 


CAaLvoO and Dearbor! 


avenue 


‘q. 5. Do you Know Tor wat purpose the cutting lostrument was 
ised over the timber line between the blo KS on the pavennie ni whi h 
. . . } } > T 
you have described; if so, please describe 
— . , , - :, ; 
A. For the purpose of making the separation between the 


li Wis COnC “led cul the areumenht in the court below 


that defendant was lable only for pavements of the 
character deseribed in the evidence of A. H. Perkins 
and designated in the Reeord as ‘*‘ Concrete Flagg- 
ing’ and the accounting was confined to and includes 


only this class of pavements. 


NC record. pp. 578 lo Hoi inclisive. and also De- 


fendant's state nent of COIUCT EC fi flag pace ment. laid 


abler Augu ef TA. ISSZ, pp. 598 and (00. Record 


The position of the defence in respect to the con- 
struction of the concrete flagging is that the cut be- 
tween the blocks is made simply for the purpose of 
marking the pavement into blocks to give the 
pavement the appearance of flagging, while it is new, 
and the special effort of the defence is to establish 
this propositions the only dispute which arises be- 
tween the testimony adduced for the complainant, 
and that of the defendant, is on the depth of the cut 
between the blocks of defendant's pavement and the 


purpose for which it is made. 


iQ 


Our contention Is, that it is for the purpose of sep 
arating the pavement into detached blocks and 
thereby preventing the cracking, while the defend- 
ant contends that such cutting is solely for the pur- 


pose of ornamentation. 


The defendant seeks to establish’ his position by 
the testimony of the expert, Mr. Bates, who at Int. 


7, page 92, Record, testifies in a general way as to 


the defendant's method of laying concrete walks and 
the purpose of the cut between the jomts of the 
blocks. At Int. 8, he is asked the following ques- 
tion: 


‘* Have you read the depositions taken in complainant's prima fucia 
evidence, and if so how does the process described by the witnesses In 
such evidence as used by the defendant in laying flagging, compare 
with the process Which you saw defendant use 

Ans They are identical except in one respect = The witnesses 
stute that a cut is made in the pavement to control the cracking. In 
the pavement which I have seen, there is no cut made, but simply a 
mark, and this mark was simply to give the appearance of flagging 
before the lolnts have opened by 


when the pavement is new and 


shrinkage 
Nee Pett se 95. fee cord. 


Mr. Bates states that it is his opinion that the cut 
ting or marking described by the witnesses would 
not control the cracking. This is the position taken 
by the defendant in pretty much every reported case 
in which this patent has been involved. — It is really 


the leading issue in this ease, and considerable testt- 


mony has been introduced by the complainants to 


show that the defendant’s pavements are actually 
separated into detached blocks, and all of the advan- 
tages of the Schillinger Patent obtained by his 


method of constructing such pavements. 
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Before considering testimony adduced for com- 
plainants in reply to defendant's testimony, the fol- 
lowing testimony of the defendant, Hurlbut and his 
workman will be referred to. This testimony was 
taken in the case of Schillinger vs. The Philip Best 
Brewing Company, and was stipulated into this case, 
and is printed at pages 99 to 183 inelusive, of the 
vecord. ‘This testimony shows clearly that the cut 
made with the trowel or joint-marker, by the defend- 
ant, is made directly over the line between the two 
blocks where they adjoin one another. The defend- 
ant, Hurlbut, at page 149, testifies : 

‘Cr.Q. Asamatter of fact, the success of these walks is due, in a 
creat measure, to the separation of the blocks ? 

A. It may be so termed 


ise of cement walks demonstrat- 


‘Ur. Y las not « x perience in the 


ed that clearly as a fact ? 
‘““A. Yes, sir. If you wanted to lay a walk a mile anda half long, 


you would not expect to keep it tocether without a break. 


Cr. Q You would not want to lay one a quarter of a mile long, 
either 7 
A No, sir 
At page 159, Hurlbut says: 
‘Re. Cr. Q. In finishing these flag pavements, it would not be de 
sirable to have a series of marks running across the flags ? 
‘ss A NO 
‘Re. Cr. Q. Consequently, knowing that these flags will ulti- 
matcly spread, what is your aim in making that mark there—I mean, 
do you aim, usually, to get it over the line of separation ? 
— © Yes, sir. 
‘*Re. Cr. Q. Now, the indentation in the smooth upper course, when 
made in the proper place, leaves a smooth joint line after the separa 


tion. does it not ? 
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A lt would make a mark line as smooth as made. of course In 


lime that line would not be so smooth from wear or chafing. 


‘ie. Cr. @ And you say ohe aim is to get this line over the tim- 


A. Yes, sir: in the inner line of the timber, of course.” 
. . : ~~ ey a8 , 
Again, at page 157, Hurlbut says 


‘st. D. (). Tell us what thi ets are in revard to the fresh cement 
adhering to the pavement previously laid, so far as you have not ex 
plained it ? 

A The first coat belng laid SOTLC half aa Lie ur, more or less. before 
the second block, the first block has already commenced to crystalize 
und set, and it leaves a much harder surface than the new blocks, of 
course; the hew blo k being in re plastic Stute, still. if does not adhere 


1 
' 


to the first strongly. The first block having a comparatively smooth 
surface—the material being of gravel, and cement enough to fill up the 
interior—leaves a comparatively smooth surtace to the first, all the 
particles of sand and gravel ,veing parted on a straight line, conse 
quently all the adhering properties would be all that was given to it 
from the new block laid against it. The old block would not impart 
much, if any, adhering qualities. The blocks would adhere more or 
less forsome time. The separation may be caused by the ground heavy 

] 


OY Setting 


ing or frost, or contraction 


Again at p. 145, Record—Hurlbut describes his 


x _-- .  * ' os VI oc 39 
method of laying ‘** Concrete Flags 
‘6 \). Pleas rat scribe how you laid the flags ) 
‘A. The same way as the malt floor, except we kept the joints up 


full, and sometimes compressed the line of that joint by a V shaped 
strip—bore it down the sixteenth of an inch or so. A piece of board 
brought to an edge, and just the edge depressed down in the work 


show ing a line. 


ue OA () [Is that presse d along the straight edge. or is itof sufficient 
43 ‘ 


width to extend across the flaw and find the place of the union of 


the two blocks, and then sunk in the sixteenth part of an inch? 


a © We sometime S laid a straight edge across and pricked where 


we wanted to lay il [In some instances we draw a line right across and 


ua trowel over 1 


d 
1s 

“Cr. Q. That alone suffices to make a joint line ? 

‘A. Yes sir, when it is new it would show right away it was in 
tended to be blocked off, it has no other purpose 

“Cr. Q. When the blocks separate, the cracking follows that line ? 

A. It would if we put this line over the place where the scant- 
ling is removed; if it is a quarter of an inch away it will not. 
“Cr. Q Do you bring it right over where the timber is withdrawn? 
A. Yes sir; where the timber is removed from. 

‘Cr. Q. The cracking follows the line ? 

‘A [t follows where the material was parte d on the fresh line, 
that controls the cracking whether there is any mark on the surface or 
not 

Hurlbut testifies as follows ahout the pavement 

. : - . > > , m4 -a6 . 
described by Perkins, viz: 

Cr. Q. Did you see the pavement made for Hill, corner of Chicago 
and Dearborn Avenue 7 

A. Yes, sir. 

Cr. Q. Was that pavement laid by your company ? 

\. yes, sir 

Cr. Q. In that pavement the joint is marked ? 

A. By a line drawn across and pressed down 

Cr. Q. That line was made directly over where the joint was ? 

A, Yes, sir 

() It was as a matter of fact made so ? 
A. Yes, sir; as nearly as may be 
Cr. Q. Have you examined that pavement since it was laid ‘ 
A. No, sir; not particularly 
Cr. Q. When did you see it last ? 
A Not since it was laid 
('r. q). In October ? 
A Yes. sir. 

Hurlbut swears that his pavements may be taken 

up in separate blocks. 


See p. 151 Reco d. 
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A ‘ 217 lf have in manv instances and relaid them 


At pages 157 and 108 upon re-examination he tes- 
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Hurlbut testifies that the lower course of his pave- 


ment is COTINpPoOss «| of sand, oravel and cement, mixed 


In proportions of one part of cement to seven of sand 


and gravel, or one tosix. Record, p. 147. 
half sand and one half 


The upper course is one 
cement, made plastic with water. ecord, 147. 
John Miller, for defendant, testifies that he is fore- 


man for Hurlbut, p. 700 Record; that the lower 


course of defendants pavements are composed of 


one part cement to seven of sand and gravel, and the 
upper course one half cement and one half sand, 


" 


Record, 118. ‘That defendant's flag-walks are cut 


between the blocks along the joint, with a straight 


edee beveled (1) hoth edo Ss made sharp. 


To make a kind of corrugated curve it is placed on the stone right 


along the joint and rapped upon to press it in.” 


fee rOrd. LUS, 


At p. 109 Miller swears there is no great difference 


between defendants method and that of the Schil- 


linger patent. 
His testimony at 111 Reeord is interesting. 


r. OQ. Supposing | mold two blocks in this way (counsel indi- 


cates) I first lay my scantlings the size of this envelope, and lay my 
block. ThenI take the scantling up here and put it here and lay an 


other block. The upper course is fine as you have described, and it is 
block. The material will shrink, so it 


floated smooth on to the other 


will open along this line between the two blocks. How will that look, 
smooth and straight or rough and zig-zag ° 

A it does sometimes look smooth and straight and sometimes 
not 

(r. O The chances are it will pe rough where it breaks off, uD 
even 

\ sometimes 

Lr. VU if you take your straight-edge, however, and lay it on the 
joint line, and then take the beveled cutting instrument and run across 


: i _ : _ caval }y ] } mn ; ‘ Teta: if } ’ 
In tills Way. how will rose blocks oOnen ren in Aa straight ine, or 


roucgh*’and zigzag 
es 


16 
Obiected ta) is immaterial, and assuming facts not proven 


A It will open in a straight line 


Charles Row, sworn for defendant, at page 162, 
Record, testifies 


‘That the new material is built up against the old section, 1 fill it 
right plumb up, then I take the line and line it off so I mark it off 
here just where the scantling was before. Sometimes we make a line 
with a trowel, or take a piece of string and draw it across about an 
eighth of an inch in depth, and that cracks right off over that line, 


then there is a jointhere anyhow 

Klaus Miller, for defendant, testifies at page 172, 
Record, that the walk made by Hurlbut in Pabst’s 
gardens was a flag waik. He says 


‘* Those flags had a joint line across them made with a piece of iron, 


run right along the straight edge 
At 173 Record he says 


‘The cracking runs along that line: the line is cut or made to make 


the mark.” 
At 174 (bid he says: 
, The blocks separate on this joint line.” 
At 176 tbid he says: 


“Q. Did you mean to say to Mr. Hey that this mark was made on 
the top of the flagging pavement, so that it should crack along the line 
of that mark ? 

‘““A. I did not say so. The mark is only madethere for show. We 
always make the mark right along the line. We always make the line 
where we put one stone against the other. If it should crack, if one 


stone settles. it may crack there 


Mr Tley -—I understand you to say you don't know whether it al 
ways cracks along that line. 

A. Itook no notice. Isay so far as I know the businessif it should 
settle down one stone itcould not crack any other place except that. 


QO. It would be more likely t 


~ 


» crack where the new block had been 
placed against the old one ? 


A. Yes, sir; right there in the joint. 
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A. Faber Du Faur. sworn for Complainants in 
answer to questions 7 and 8, pp. 205, 207, Record, 


testifies to the same effect. 


John J. Schillinger, the patentee, sworn for Com- 
plainants, shows clearly that defendant’s method of 
constructing flag walks is an appropriation of the 
Schillinger invention, 


Set i] is di posil hon f/f). 4 Bd. 4s / Pe CO d. 


At page 228 he testifies, that concrete pavements 
made without joints between the sections were failures 


In this respect he says 


' i +1 s 34) out « _ 
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Schillinger coneeived the invention in 1869, and 
began to putit into public use in the spring of 1870, 
he practiced the invention in two methods, or made 
two kinds of pavements which he called respectively 
“Street Walks’ and ‘‘Garden Walks’’, his method 
of construeting garden walks is identical with de 


fendant’s method of laving flag walks, and it seems 
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“©. Q. 33. To which patent do you now refer ? 
* A To the patent in litigation in this case.” 
Nee Pp. La, G51. Record. 
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John H. Stark, sworn for complainants, pp. 234, 
235, Record, testifies that the cutting between the 
blocks in Hurlbut’s pavements will control the crack- 


ing to come in the joint. 


It seems clear from the foregoing testimony that 
the defendant’s pavements are constructed in de 
tached blocks, and that the separation of the blocks 
is effected during the process of formation by inter- 
posing a cutting instrument between the newly 
formed blocks to form a joint to control the cracking 
or breaking of the blocks, when subjected to the aec- 
tion of the elements and to permit the removal of a 


block when it is necessary to repair the pavement. 


Mr. Hurlbut admits that the suecess of his pave 
ments is due to the separation of the blocks. Indeed 
in view of the extensive and exhaustive investigation 
which this subject has undergone it may ,well be 
contended that this proposition is settled beyond the 
possibility of a doubt. Yet it appears from the 
theory of every defense which has been interposed 
upon the question of infringement that this is not the 
case, because the defendant invariably seeks to show 
that his special mode of constructing concrete pave 
ment differs from the Schillinger invention for the 
reason that ne separation IS made beyond such AS is 
due to theinherent qualitiesand nature of the compo- 
sition employed. [t is conceded, as stated by Judge 
Shipman in Schillinger vs. Gunther, supra, that 
concrete pavements laid of plastic material in molds 


formed by scantling or timber, were known to the 
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art. Such pave nents. however. were formed without! 
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The defendant. Hurlbut: seeks to show. that 
heemploys simply this old and well-known method, 
and that while in addition thereto he does use 
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If the defendant’s method 1s carefully considered 


' - a } , . | 
it will be seen th: in forming his bloeks or flags the 
+ 4 : %* . } ved on eran cy ;} . 1, . va we act f reas 
ULMOSLE Care IS ODSer\ Mn rACIVO Ip) Cile ¢ Ves OL LIE 
i 
ly)! ral ‘ i) , +t, » % . ') ‘ tes J f ¢ | ‘> fi» | a } fr. as AF 
locks where they come against ti timber face ol 


the moid: and turther f Past be vporne In mind that 


* . ‘ . ! cy . ’ : , . | 
the block Is composed ()] iLWO laVerS OF COUPSeES: the 
} . . i | as . " + j : . 4 1% +s } ‘ y? 
iOoOwe] miVvel De piis Composed of coarse Yravel anc 

] ’ 4} > ++ .) ; >. I ‘ > | : ] ea ‘ 
Satlhda TM the Pra pO iOhn Ol} Vell poral ISsahlidd ana LTaAVEe ] 
cy? " Pyar t Teuaaeesan| W ‘ | , 7 tig itty 
1) CPTrig prct ht | q°f iit tat rpc ce PiaStie With 


a 


} me ’ } = . 
water and spread upon the prepared foundation 


bed; then tamped Ol ammed «down compactly; 
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after whieh the upper course ecousistinge of fine shar 
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sand, one part and Portland cement one part, made 


plastic with water, 1s) then spread ver the Prepare | 
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sive power. The upper strata having one- 
half of cement is very rich and possesses much 
greater adhesive properties, therefore when the ad- 
joining block is formed against this completed bloek 
the lower courses of the two blocks have but slight 
tendency to adhere, while the rich upper courses do 
adhere strongly. The action of frost or upheaval 
caused by settling of the foundation exerts great in- 
fluence upon this point of union of the two blocks, 
owing to the fact as stated, that the adhesion 
isalmost holly in the Upper courses therefore a very 
slight eut in the upper course coinciding with the 
timber line, or line of separation of the lower courses 
permits the separation to extend to the top of the 
blocks, and such separation follows the joint line 


cut in the upper course 


That this is true is clearly established by all the 
evidence in this case; and by an examination of 
Complafnants’ Exhibit ‘‘ Perkins Photograph”’ of 
defendant's Ontario street pavement. This pave- 
ment clearly establishes our case, because, as the 
photograph shows, the defendant’s method clearly 
utilizes and secures the benefit of Schillinger’s in- 


vention. 


The Court 1s respectfully referred to the testi- 
mony of Charles ik. Hall, sworn by the complainant 
on rebuttal, at Q. and A. 8, p. J91 Record, he shows 
el arly the effect produced by the cut or mark made 
at the joint, and fully corroborates all that has been 
shown in the various litigations upon the complain- 
ants’ patent. At C. Q, and A. 25, p. 194, ibid, he 


Says: 
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VI ird ron reaking straight without the part 
in trip, would be this That in making the block it is made in two 
parts which differ in quality the first t yo inches or three Is made of 
Coarst material. with i ver small portion ot cement Suy, one to 
five or seven, consequently not being so strong as the coating that fol 
low a which is made of fine sand and cement. half and half, and being 
from a half-inch to three-quarters, and very strong. If there were no 
pi ] ip used and no mark over that line formed by the 
frame ' ~ more cohesive when the 
finish oft the sf nnd blo kW 5 | n, SO th it the two edges would 
unite strong enough to cause it to break irregularly, That is the 
reason, ¢ it | mn [ use the parting strips—to over 
come the l i 
Opposed to the naked statement of defendant's: 
expert, Mr. Bates, that the marking or cutting with 


the trowel in the surface where the blocks Join does 
not control the cracking, is the evidence of every 
™ wissecad in thie c \ ol shy : 
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the construction of concrete pavements; Mr. Bates, 
upon seeing the defendant's method once, and onee 
only, and without previous knowledge or experience 
with pavements of this class, is enabled toswear post- 
tively that sueh cutting or marking does not effect 
or control the cracking of the blocks. 

Defendant’s foreman, John Miller, at p. 111, 
Record, testifies that the ent between the blocks 


o 
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will cause the joints to *‘open in a straight line.’ 

Defendant's workman, Klaus Miller, at p. 172, 
ibid, testifies that the blocks separate along the joint 
line where the cut is made 


Charles Row, at p. 162 ibid, is to 


The testimony of 


the effect that where the line 1s made or cut in about 
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an eighth of an inch in depth that it cracks ‘‘ right 


over that line—then there is a joint there.”’ 
Michael Botzler testifies to the same effect. 


Tie defendant, Hurlbut, himself, as has already 


been shown, contirms the above testimony. 


The complainant, Salisbury, at Q. 6, p. 184, Record, 


testifies to the same effect. 
Hall’s testimony has been cited. 


Amos H. Perkins, sworn for the complainants, at 
(). 7, p. 197, testifies to the same effect; and further, 
th» witness Perkins shows that the defendant is 
very careful to mark on the inside and outside where 
the timber line was, that is, on the coping and on 
the curb to make marks coinciding with the inner 
face of the timber line, so that when the adjoining 
blocks are completed a straight edge can be laid 
over the timber line by bringing its opposite ends in 
coincidence with the marks on the coping and curb 
and the joint mark is thereby cut directly between the 
two blocks. (See Q. and A. 13, }). 198,)and Mr. Perkins 
produces a photograph of a pavement made by the 
defendant, at 3171 Groveland Park Avenue, Chicago. 
to which the attention of the Court 1s respectfully 
referred; said photograpn being introduced in this 
case as Complainants’ Exhibit ‘* Perkins Photo- 
eraph of No. 3171 Groveland Park Avenne,’’ p. 202, 
and it clearly shows the guide marks on the coping 
and curb to indicate where to cut in for the Joint. 

Complainant, Schillinger, fully corroborates the 
testimony cited above at Q.and A. 10, p. 228, bid. 


John H. Stark, at Q. and A. 3, p. 234, ibid, also 


testifies to the same effect. 
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Complainants’ expert, A. Faber Du Faur, at Q. 
and A. 7. pp 205, 206 and 207, shows clearly that 
defendant’s expert, Mr. Bates, is in error, and Du- 


Faur’s evidence fully corroborates the foregoing. 


In Schillinger vs. Gunther, the same question 
formed one of the leading issues and was fully in 
vestigated, and the Honorable Court is respectfully 


referred to the record for complainant in that ease in- 


troduced here as Complainants’ Exhibit ‘tGunther 


Record and Complainants’ Exhibit Gunther record 


on Amended Answer - 


In the latter case the whole issue was mostly upon 
the question here; also as to the disclaimer; and, 
that reeord shows clearly the effeet of the ele- 
ments on pavements laid In one continuous piece, 
also where divided into blocks by separation ay 
the joints. as well as the great value of Sehil- 
linger’s inyention. It is made to appear by the 
evidence in that record that before Schillinger’s in- 
vention Portland cement was Imported to this coun- 


try chiefly for chemical purposes, and exceeded, 
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according to the custom house statistics, not over 
400 barrels per annum. From the fall of 1870 to 
L871 the consumption of Portland cement for con- 
crete pavements was over 6,000 barrels; and increased 
steadily to about 20,000 barrels per annum; besides 
this immense importation numerous factories were 


started in this country for the purpose of manufac 


turing Portland cement. Up to November, 1878, the 


importation of Portland cement reached nearly 200,- 


000 barrels per annum; and it is claimed that such 


increased importation was due to the increased de- 
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mand forcement arising from the success of the in- 


vention of complainant. 


Testimony at great length was taken upon the 
same question in California Artificial Stone Paving 
Company vs. Mollitor, and same vs. Perine, cited 
supra; and testimony to the same effect was taken 
in the case of Schillinger vs. The Greenway Brewing 


Company, cited supra. 


In treating this question of infringement it may 
be well to examine the pavements as deseribed in 


! - : P } j 
the deeclsions reterred to above. 


In Sechillinger vs. Gunther. before his Honor 
Judge Shipman, the defendant’s pavement is thus 


described: 

‘The ground was prepared by grading to four inches below the final 
and completed surface of such pavement. Upon the surface of the 
eround so graded were placed wooden frames, or mould boards, four 
inches in heighth or thickness. In such frames or mould boards were 


first formed one-half of the proposed diamond-shaped blocks. The 


ow] 


said frames were then removed back, so that their points of separation 


Yr sted against and accorded with the points of the half blocks of pave 
} 


ment already laid, thus making, by means of the sides of the two com- 


pleted blocks and the two sides of the frame or mould board, the shape 
for the diamond-shaped block to be made by the next operation. The 
materials used and the manner of using them were us follows: A 


lower course upon the ground as graded was laid, composed of one part 
of cement, three parts of sand and two parts of gravel or broken stone. 


(None of the particles of such gravel or broken stone exceeding two 
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Incnes In Glameie!l 
This lower course was laid to the depth of three inches and tamped 
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lower course of the first block ts allowed to become well set After the 


lower laver has been thus laid to within one inch of the final surface. 


the upper layer isthen put on, which upper layer consists of one part 
of cement and one part of fine sand, such upper layer being put upon 
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the first formed bloc K first and she rth such lirst block had been 
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made with the bottom layer thereon. The top layer of cement and sand 
was then laced up » the bottom laver ol the second block up to and 
cainst the top |: yer ¢ f the first block, and the laying of the paveme nt 
was thus continued After the bet Ing of the two ad joinin x blocks, and 
while thie upper iterlial for the secon block Was In a soit or plastic 
State, a trowel or othel imilar postrument was inserted between the top 
laver of the first id second lock through thi upper lay r, for the 
purpose of making a separation or joint between them, thus making 
what is common! known and designated as a block pavement 


It is thus seen from the foregoing deseription that 
the Gunther pavement was substantially the same as 


adefendant s pavemedhl in this case, simply differing 


' i i + | . — ’ ’ > | rt’ : i . . 
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this effect, and as a matter of facet Bates agrees with 
the rest of the witnesses with the exception, that he 
seems to think the separation would be effected by 
the use of the timber in the manner specified with 
out the cut. fe this as it may, the question here 
occurs why, or for what reason, is defendant and 
infringers in gencral, so careful in construetinge their 
pavement, to secure the separation of the blocks 
by USING the trowel or cutting instrument between 
The answer is 


the stones while they are vet solt 


readily found in the facets which have been shown 


lic in his invention 
and discovery how concrete pavements could be sue- 


cessfully made. The great utility and value of such 
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invention has been fully demonstrated by the eager- 
ness with which the invention has been adopted, 
and it cannot be doubted that defendant has appro- 
priated Schillinger’s invention in the pavements 


made. as specified. 


In the California Artificial Stone Paving Company 
vs Perine, and same vs. Mollitor, the method adopt- 
ed by the defendants was substantially the same as 
that emploved by Gunther with the exception that 


the marking or cutting with a trowel was not appar- 
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ened Dy the cutting of joints with a trowel is before described If 


then, the lower course is of such a crumbling character, either on ae 
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The first claim is infringed because the defendant's 
pavement is a pavement Inid in blocks, which are so 
constructed and laid as to be in all respects the 
equivalent of the detached blocks of the Schillinger 
patent, and is, therefore, as to the patent, ‘‘a con- 
crete pavement laid in detached blocks or sections 
substantially in the manner shown and described;” 
i. €., blocks having free joints as set forth in the 
patent 

The second claim is infringed because the trowel 
or the joint marker inserted between the blocks is the 
equivalent of the tar paper. Both make the divis- 
ions which are necessary to control the cracking, 
and facilitate the taking up and relaying of the 
blocks ‘“‘without disturbing the adjoining sections,”’ 
and neither does anything else, both are interposed 
during the process of formation, and cannot be inter- 


posed at LIiy other time. 


The defendant Hurlbut states that Portland cement 
commences toset as soon as water Is added to it (See 
p. 138, Reeord.) Hurlbut says: 

‘* Tust as soon as there is water put to it. we have to use English 
cement; after being mixed and wet it has to be put in place immedi 
ately In the space of half an hour if would hy worthless after water 
had been put to it.” 


In setting. Portland cement becomes hard. To 


make it possible to cut if, the eutting must be done 


while the cement 1s soft and plastic. 


Perkins testifies that he has frequently seen blocks 
removed from defendant's pavements. What, be- 
sides such cutting or separation enabled the removal 
of such blocks without injuring the adjoining blocks 


which remained? What possible good does the tar- 
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paper do in Schillinger’s pavement, except to effect 
, a — ae pee = ee Se re ae 
the division o} separatloll Of Che DIOCKS, and Thereby 


prevent other divisions from occurring In the shape 


of irregular eracking and fuaellitating the removal of 


the blocks without injury to the adjoining blocks ¢ 
What possible kind of beneficial result follows the 
use of tar-paper divisions which does not result to 
Hurlbut with greater or less degree by virtue of the 
divisions made by the trowel or joint marker? It 


seems to be clear that such menns must be the equly- 


“alent of the tar-paper, because 11 is Well known that 
the method of controlling the line and place of break- 
ing in stone eutting, by cutting a shallow line in its 


surface, has been known and used by stone masons 


from time immemorial. 


There is no other theory which will reeoneile the 


use of the trowel or joint cutter by the defendant, 


excepting that it is done to seeure the benefits and 


advantages of Schillinger’s Invention. 


Upon the question oft bey yy which here enters con 
sideration, we respectfully refer the Court to the 


following high and ample authority: 


Grant vs. Raymond, 6 Peters, 218.. 
AmMe€S US. Howard. i Suwnner. ye ’ ASD, 
Blanchard ws. Spraque, 3 Id... 585-539, 
Davol/ nS Brown. / Wood A Min.. 53. b7. 
Parker vs. Hayworth. 4 MeLean, 372. 
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It is in evidence here that conerete pavements 
made ina continuous mass were known to the art. 
and were not popular for the reason specified; and 


the defendant, Hurlbut, frankly admits that such 
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pavements would nat be a success. (See p. 149 


Record. ) 


[tis also in evidence here that pavements laid in 
sections without any attempt at separation were also 


failures. 


The complainant Schillinger constructed sneh a 
pavement in the City of Washington in the fall of 
1874, there was some 2000 or 3000 square feet in that 
pavement and such pavement was not accepted, and 
Schillinger himself was satisfied that it would not do. 
The pavement was badly cracked and when the joints 
had opened or cracked, the line of such crack was 
crooked and irregular. When the pavement was re- 
moved the pavement was found to be an adhering or 
continuous pavement. It was dueto this fact that 
Schillinger filed the disclaimer of March Ist, 1875. 


(See p. 9, Complainants’ Exhibit Gunther Record on 
Amended Answer ). 

[t is submitted that it is clearly proven in this 
ease that defendant Hurlbut has infringed the Schil- 


linger patent. 


NATURE OF THE DEH- 
MRENCES. 


In considering the defences relied on. the brief and 
argument submitted in the court below are taken as 
the substance of the probable presentation here, by 


the appellant. 
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as fair an exemplification of the anticipating patents 
which in his opinion anticipates the Schillinger in- 
vention as summed up in the second claim thereof as 
any of the prior English patents introduced in this 


case bv the defens At eross-question 2 and 22 it 


1S shown by Mr. Bates t | at the Clari love patent and 
the Russ patent are substantially what Judge Shy 
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midati Sets forth 1th hh] Opti n in Schillinger vs. Gun 


The method described in the Claridge patent co- 
inciding with what Judge Shipman states us consti 
tuting the condition of the art prior to the Invention 
of Schillinger; and the Russ patent being the same 
Russ patent which Judge Shipman held did not an- 
ticipate the Schillinger Re-issue. Upon this propo- 
sition the Court is respectfully referred to the opinion 
of Judge Shipman to Complainant's Exhibit Gunther 
Record. and to the testimony ol Mr. Bates, cited 


above 


In the Brewing Company case, upon the question 
of the bearing of these anticipating patents upon the 


Sehillinger invention, Mr.. Justice Blatchford, in 


o 
) a tow i —t se f ‘ t.sf 
lormuiating the opinion of the Court, states 

The Claridge pavement is not a concrete pavement and is not 
formed in detachable blocks wir ‘ hesneau pavement is fe rmed of l 
compound which is not such a cor hat of Se re] It is 
not composed of blocks mack l f i the | yf cra 
ing, but sections of the pavement are set In Irames and removy bly in 
serted in the surrounding pavements, SO as to iow access to gas and 
water pipes In the Coignet patent there 1s not shown a concret 
pavement made in detachable blocks, in the manner described in 
Schillinger’s patent In the De La Haichois patent there is no pave- 
ment formed in detachable blocks by joints In the D’ Harcourt patent 


there is pothing to indicate that one section can be removed without 
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The mony oO} L Faber Du Faur, on behalf of 
ahntis, GAisposes i tie anticipating patents 
shows clearly that there Is absolutely no foun 
ion for this defense. [lis testimony is found at 
202 to 22 ! i Record, and it Is eat 
tly comn tO U1) ttention of this Honorable 
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to the Van ¢ adinp patent, it Is not thought LO 
worthy of much atte: tion at our hands, for the 
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tis substantially similar to the Huestis 
Greenway cuse. tlowever, testimony 
oduced on the subject by the defendant 


fo meet the sume has been introduced 
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lent Gescrives a pavement made of as 


‘te. which in certain situatious Is laid in 


‘Ks or sections which can be taken up 
of repair. In some cases the blocks are 
ls. The moulds remaining as a part o! 

In whieh ease the blocks of concrete 
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itself shows clearly that when the blocks 
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purposes strictly analagous to bricks, artificial stone, 
tiles, or wooden blocks, which are prepared and then 
brought to the place where they are to be laid and 
put down in the usual manner. When the blocks 
are leftin the mould they do not present a uniform 
wearlng surface of concrete and do not coustitute a 


concrete pavement formed in detachable blocks by 


Complainant s expert Du Faur, states, at page 205, 


Reeord. us follows: 


‘ 7 _ } 4 ‘ 4 } 4 _ | *»_ | } no 8.2 ~? 4 . } 

I do not, however, tind it stated that such blocks should be formed 

| : } . ‘ . } } 1. | 1 
on the spot where they are to remain. nor that such blocks should be 
formed ol Portland cement and gravel or sand he Van amp patent 


Is n) 7 weal ° lo’ ’ , 
does not disclose the invention referred to 1p compiainant s patent. 


The anticipating patents introduced here by the 
defense and the models thereof, the evidence of Mr, 
Bates, explaining the bearing and effect of such an- 
ticipating patents and models is fully met on behalf 
of complainants by the testimony of complainant's 
expert DuFaur, by the evidence of complainant's 
expert Laass, found at pp. 20 to 25, complainant's 
record, in Schillinger vs. Greenway, see complain- 
ants exhibit Greenway record, »p. 245, and by the 
ruling of his Honor Mr. Justice Blatchford in the 
last mentioned case. It seems clear that this de- 
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lense should he overruled. 


IS THE SCHILLINGER PATENT INVALID BECAUSE RE- 


ISSUED ¢ 


The defense that the re-issue is not for the same 
invention as that shown and claimed in the original 


patent, is thought not to be tenable: indeed. this de- 
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THE DWE rAaNSE OF Prize 
PU meiwkG US. 


Testimony of prior public use has been introduced 
into this case in the defendant's record taken in 
Schillinge: vs. Philip Best Brewing Company. 
This testimony was stipulated in by counsel with 
the understanding that it should have the same force 


and effect as if retaken in this case. 


The testimony of the defendant Hurlbut, of his 
foreman John Miller, his workmen George Witt, 


John Pietsch. Klaus Miller. ani of (Charlies Row and 


Michael Botzler. ‘These witnesses, or some of them, 
testifv to using and seeing used in Germany a 


process of constructing concrete pavements some- 
what similar to complainant's method. This evi 
dence relating to use in Europe was duly objected 
to as incompetent, unless described in a patent or 
printed publication pro luced in evidence in the ease. 
See p. 122, Record; also at p. 166, bid.) Nething 
of the kind was produced, and it is only thought 
necessary to eall the attention of this Honorable 
Court to the objection to this testimony. It is well 
settled that such proof of prior use ina foreign 
country is inadmissible. Warwick Manufacturing 
Company vs. Steiger, vol. 17 Federal Reporter, 
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The Court is familiar with section 4928 of the Re 
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The record in the Best Brewing Company case fairly 
shows how diligent infringers have been in their efforts 
to rob complainant Schillinger of his invention, and 
it can be justly said that no patent at the present 
time has been more persistently pirated upon than 
that of complainants. The invention is of great prac- 
tical utility and value; and all that is required to 
start the business suecessfully is sufficient means to 


provide the Portland cement and other materials and 
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i ie \ imeN ensive Toeois, Consisting oL1a tew plreces 
(>| her le Cm SCOUT! ee ae iy Pron Laliip, a trowel and 


piece Of beard planed e to be used as a straight 
With this apparatus the invention can be sue 
roca ft |} tilizvea.: opeact tla é¢tanrt wl endily re } , 
CeSSETULTLVY ULLITIZeCU,. Aili Li} © OUT’. Will TeanaLly sre the 
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Miecuity which exists to check infringers in thei 
‘a rsisten! ellorts to a} pre riute the Schillinger In 
vention. in all parts of the country suit after suit 
has been commenced to proteet the patent and the 
COM) lainant Sehillinger’s ecusees, and wherever such 
: a. os . . _ a De 8S } } . * y t baco “> Tad h; } bid 
Suits fave come to mhab nearing | patent has been 
Invariably sustained and lmjunctions granted to re- 


strain furiher infringement excepting in a few of the 


: ! . : t De ue 4 ‘ . ‘ : 
Tater cases where it was iield that the pavements were 
laid dia solid mass. baie hitivalloh ius been exliats- 


tive and expensive, and but little profit has accrued 
to the inventor and his licensees in consequence of 
such litigation; and it is respectfully submitted that 
the equities of this case demand at the hands of this 
most honorable Court an early decision fully sustain- 
Ing the appellees here. 

The reeord in Schillinger vs. The Best Brewing 
Company was by stipulation introduced into evidence 
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Company, and the testimony therein was considered 
by Mr. Justice Blatehford, whose comments are as 
follows, \ 17 : 

teference is made to the testimony introduced from the case of 
Schillinger vs. The Best Brewing Company in the Eastern District of 
Wisconsin The te stimony was taken In November, 1882 So far as 
it refers to prior use in Germany, not shown in a patent or printed 
publication, it was duly objected to in this case and must be excluded 
As to the cement malt floor which Row laid in Baltimore 25 years 
ago, he shows that it was not made in sections detachable by free 
joints. The testimony of Botzler, as toa prior malt floor laid by him 
in Chicago is too indefinite to amount to sufficient evidence to defeat 
au patent.” 

Itis thus made to appeal that all questions 1n- 
volved in this present case were also passed upon by 
the Courts in the other esses cited, with the excep 
tion as stated, as to the VanCamyp patent; and it 1s 
not seen that anything new or different is presented 
for consideration by that patent 

The question of infringement by the defendant 
in this ease 1s reall the Only question of uny nt 
portanee here; and that Question is restricted by 
the proof to defendants conerete flagging: and 


upon cousideration if is apparent that cefendant’s 


: 


i 


method of constructing such flagging is substantially 
identical with that employed by Gunther; by Moli- 
tor; by Perine and by the Brewing Companys in the 


eases which they defended. 


lt is shown by the testimony of Salisbury, of Per 
kins, of Hall, Schillinger, the defendant himself, his 
workmen, and by the photographie exhibits intro- 
duced on behalf of the Complainants that such flag 
pavements constructed by the defendant are clearly 
concrete pavements 1n which free joints are made, or 


in other words, in which the blocks are separated by 


% 


47 
the insertion of a trowel or joint marker in the pro 
cess before mentioned, and that the benefits and ad- 
vantages of Schillinger’s invention are obtained by 
the method employed. It is therefore respectfully 
submitted that complainants have fully established 


thelr cuse. 


AS TO DAMAGES. 


[t is clearly proven in this cause, that all of the 
ufility and value of Defendant’s pavements is due to, 
and depends entirely upon the use of the Schillinger 
Invention; lence, it is respectfully eontended by 
Counsel for Appellees that the proper measure of 
damages is the net profit actually realized by the de- 
fendant from the making and sale of his concrete 
Hag pavements, and the Appellees acquiesce in the 
rule as daid down by his Honor, Judge Blodgett, in 
his opinion on Defendant's exceptions to the Master's 
report. 

If the Court awards to the Complainant all the profit which the 
Defendant has made by the use of the Complainant’s Patent, it seems 
to me the latter cannot complain 

Record, p 26. 

Upon this question we respectfully refer the Court 

to the following authorities : 
Tilghman os. Proctor, 125 U. 8., 136. 
Brady ws. The Atlantic Works, 3 B.& 
A., 077, 15 O. G., 966 
‘Gains and profits are the proper measure of damages in equity 
suits, except in certain cases where the injuries sustained by the in 
fringement plainly exceed the profits realized by the respondent.” 
Cox vos..Griggs, 2 Fisher, 174. 
‘Whatever benefit Defendants lave received from the use of 


ry] : _ Pe. 1h . a 


" , | ; . ‘ ’ 
ine {) 4.0 ; ; ' iy ‘ 


difficulty, because it is restoring to the plaintiff what justly belongs to 


him, and what the Defendants have deprived him of ”’ 


lad LU , > s if AWAY / Kishe gs 537. / Bond. 


gY 
When aseertainab! Vefendants profits are 
the pel ri] I alildt' ¢ 
bY I} wes Daniel o. i /3) own. SIZ. I Hisher. 
Wayne os. Holmes, 1 Bond, 27, 2 Fisher 
te 
The general mages is the amount of 
profits made by the person infringing the Patent 
from the unlawful use ol Improvement. 
Serpvell 4 {',)} ‘s 1 Bisher. 289 
MPhil f f Section 33s 
The measu i damages js the amount of profits 
ictually ve ry the d lant 
i j /, j ET, j y 
Ly Jeadd ) l tfel 
If Is Con Gd that J Biodgeit decided this 
CaS in ace Chri dee | i Dave io I In his 
O lon ul r Kcepti he Masters Report 


The exceptions to the Master's award of dam- 
ages are, therefore, sustained: but inasmuch 
as the facts found by the Master furnish a_ basis 
by which the Court can fix the damages, | 
find the amount to be $2,886.36. being the defend- 


ant’s profit at the rate of four cents per square foot.” 


This tinding by his Honor Judge Blodgett was 
based Upon the sworn statement of the defendant 
produced by him before the Master in Chancery on 


the taking of testimony in regard to the question of 


4} 


damages, and put in evidence by the Complainant’s 
Counsel, and on the testimony in the record prine- 
pally of defendant and of defendant's witnesses. By 
this statement and testimony. it appears that the de- 
fendant had laid 70,909 square feet of pavement in 
fringing Complainant’s Patent at an average price of 
twenty cents per square foot; that defendant's profit 
thereon was twenty pereent. of four cents per square 
foot, which on said 70,909 square feet would amount 
to AZ, 826.36, which was found due to Complainants 


by Judge Blodwett 


At page 595 of the printed record, Defendant's 
Counsel calls attention to the statement furnished 
by said defendant purporting to show the concrete 
face pavement made by him. and the corporation of 
Which he is president. from August 26, 1882, to May 
20, 1o3a4, the time in question, aud asks him to state 
whether if Is a complete statement of all the work so 
done during the time whieh it purports tO Cover. 
Defendant answers : 

l believed it was at the time ° | tind some little 
work done I had overlooked in the former statement, so I corrected 
the statement as near as I could make it 

©. Is that correction contained in this other paper which you have 
now produced * 

A. Yes 

This statement and other paper were at that time 
offered in evidence by Complainants’ Counsel, and 
marked **Defendant’s stateinent.’’ They areas follows: 

Statement of all concrete flag pavements made by J. B. Hurlbut 
and the corporation of which he is president from August 26, 1882, to 
May 20, 1884, the joints of which were marked during the process of 


formation 
(Then fellows a detailed statement of 67,189 feet laid down for some 


‘7 a oe Pe ee 4? 
- .) ; { i 


The books do not show, and I have no other means of ascertaining the 
exact cost of the separate pieces of work or the exact cost of the entire 
work. The entire profit of the whole work including profit on material 
and labor has been from fifteen (15) to twenty (20) percent. of the entire 


sum received. as nearly as Ll can estimate the same from a careful ex 


amination of the beoks 
J.B. Hurusaei 


Subscribed and sworn to ay Pore rye this j 
23d day at Vay \ [) INN4 \ 


(> VW BOND 


(Notarial seul Notary Public 


The ther additional statement produeed by «le 


4 


fendant is as follows 


DEFENDANT'S STATEMENT 
Stufement ray work that Wits ove rlooked 1}} firs] estimate. being lei] 


in connection with other WOK where ate marking Wis d ne 


Then follows a detailed statement similar to the preceding statement 


at ) 620 t¢ | laid (taw mM Tal VHTLOUS DeCTSOTLS 


Phese statements are found at Pages 598 to GOO of 


the reeord 


At Page 596 of the record just afier questions here 
tolore (] roted on the produellou of these stutements 
Ly defendant. defendant festifles as follows Lik chs We] 
to the questions of his own Conns-l 

) In laying the pavinent Included in this statement and addenda 


thereto how much did Vou, On average, harge per square foot t 


A. The price is mainly twenty cents, I believe, in that work. 

() That would be about an average price—twenty cents a square 
foot 

A. The ‘e is SO Tne itttle clone ror less ant seventeen cents. ana SOME 


little at twenty two ry rhaps 


QO. Sothat twenty cents would probably be a fair average for the 


work done 

\ Yes. 

(). In laying pavement at anaverage of twenty cents per square foot 
how much of that was net pront 


A From fifteen to twenty per cent 


ay 


). From 15 to 20 per cent. would be the net profit ? 
A. Yes 


) Which one of these figures would most nearly represent the net 


eal 


a 


profit per square foot ? 

A Which one of these do you mean ? 

©. You said 15 to 20 per cent. would be the net profit. Now 
which one of those two figures would in the majority of cases, in your 
opinion, represent the net profit ° 

A. Well, I should judge 20 per cent. would represent the most 
probably two-thirds of the cases 


At Page 628 of the reeord T. B. Hurlbut a witness 
recalled on behalf of the defendant being examined 
by Defendant's Counsel testifies as follows : 


‘YQ What is the average cost to you of a good cement sidewalk 
such as you have been making * 

A Where it is done here in the city we calculate it will cost about 
sixteen cents a square Toot Fe fh 6G he are, 


, ‘ = : 
calculate it will not be much ditferent from sixteen cents a Square 


bade 


Aforesaid testimony of defendant and his witness 
Hurlbut is oa cepted by © Mmplainan s as substan 
tially seitling the rate of prolit obtained from the 
work In qfestion. 

Certain witnesses of Complainant in addition have 


testified to the snme elect. 


A. H. Perkins testifies under oath in reply to 
Complainant's Counsel as follows: 


P. 581. Reeord. 


‘| will ask you to state what profit your firm made in the laying of 
the Schillinger pavement per foot 7 

A We calculated at least 33 per cent That is our ordinary profit 
on the work; at least that 

(). Thirty-three per cent. per square foot? 

A. Yes, sir; or yard; as you please 

() What was vour price per foot on which you made 33 per cent 


profit in davine the Se hillingse r pavement’? 


\ T we an 


C’. HW. Hall, a witness on behalf of the Complainant, 
testifies as follow: 


|? 627. |? ” yf 


Mr. Bond. 


on cross-exatmination, asking him how 
much royalty he could afford to pay on the Sehillin 
ver pavement at 20 


Cen Ss Der Foot COST id) the party 
for whom 1t was laid 


Well, I know what [ could afford to pay 
a 
{) What eoul ( an 
. i yf] ' " bay a) ; 
\ (hMiitl iil ithy \ { ( meaae On TO ¢ irht Cents nn 
tlli make x pront 
) \1 4) @-1 ] kK ¢ i (| 
| | ‘ 
\ \¢ | KEOW i} Phil ! ( | Know what it costs te 
isa \ iew 1] ' i } \ } 1") , feti .y) , at 
] SIGCWHIKS, CSPeecl i ih LF COmMmeS LO TAVIS TRITON Of} ibors 
\) llow much rmroftit ‘ iid rt] <x ¢ i] boc ts 
\ Lnywher | depend some on the locality, but | could 
haul it anvwheres pn the if at f | did not have to ha miv in 
terials more than one unl Lcould Jay it anvwhere in the citv here a 
fourteen cents and make tw maid cents a Toot 
‘ ? ° ‘ e } ¢ | 
( COMEL PDE titadit> (oounsel respect 


flatly submits threat 
the rule of (| Pros ado 


Blodgett, 1 


ed by lil 
3 & ie ith tips ee 


~ Hlonor. Judy 
just botin as 
law and of f[ 


=» deelsion of 
i inet iy 


ihe? \ feel 1s 

ent by the «authorities 
and by the testimony 
them, particularly the testimeny of defendant and 
his own witness 


A 


curther fully es 
tublished by th 


Voove clted. 


record referred to by 


[It is most respectfully submitted that the decision 
of the Court below should be affirmed. 


i + 
GEORGE W. Hey. 


Of Counsel for Appellees. 


